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CHANGES 


IN  THK 


ECCLESIASTICAL  COURTS, 


IN  MICHAELMAS  T£RM,^1834. 

The  Bight  Honourable  Sir  Herbert  Jenner, 
Knt.,  took  his  seat  as  Dean  of  the  Arches,  and 
Judge  of  the  Prerogative  Court  of  Canterbury. 
The  Right  Honourable  Sir  John  NichoU  having 
retired  in  the  Long  Vacation. 

Sir  John  Dodson,  Knt.,  was  appointed  his 
Majesty's  Advocate  General,  vice  Sir  Herbert 
Jenner. 
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ERRATA. 


Pa^  3,  line  9,  for  "  Mr. '  read  *'  Mrs.** 

5,  in  the  4th  line  from  the  bottom,  for  "  Whisk,"  read  '*  Whi&h/* 
1,  in  the  second  line  from  the  top,  after  "  which,"  insert  a  comma. 
9,  in  the  marginal  note,  for  **  ceremonies,"  read  **  circumstances." 
11 ,  in  last  line  out  one,  for  **  non-propounded,"  read  "  now  propounded." 

13,  26th  line,  for  **  handwriting  done,"  read  **  handwriting  alone,"  with 

a  comma  after  alone. 
4th  line  from  the  bottom,  for  '*  has,"  read  "  is." 

14,  before  **  deceased,"  insert  "  the,"  and  in  various  places  throughout. 

15,  in  the  15th  line,  for  '*  facts,"  read  «  parts." 
23,  in  the  19th  line,  dele  '*the." 

49,  in  the  marginal  note,  for  **  c.  26,"  read  **  c  76." 

in  the  I3th  Ime,  after  "  England,"  insert  *'  and  Ireland." 
59,  in  the  10th  line,  for  **  knowmg,"  read  "  nodiing." 
70,  line  23,  after  **  blame,"  insert  *<  might" 

"    24,  for  '*  petitioners,"  read  **  practitioners." 
72,  "    12,  for  "  prohebitUT,"  read  "  prohibetur." 
78,  *<    30,  after  "made,"  insert**  and/* 
80,  **    22,  after  **  confirmatory  of  it,"  insert  a  comma. 
82,  "    29.  for  "and,"  read  "or." 

97,  "    5,  after  "  codicils,"  insert  semicolon,  and  after  '*  dated,"  dele 
semicolon,  and  insert  a  comma. 
"    14,  for  "  envelop,"  read  "  envelope." 
101,  "    15,  after  "  inquire,"  insert  a  comma. 
103,  "    9»  for  "  envelop,"  read  •' envelope." 
105,  "    3,  for  "  circumstances,"  read  "  circumstance." 
107,  "    2,  dele  comma  after  "  right,"  and  insert  a  semicolon. 
118,  "    15,  for  "  HUlary,"  read  "  Hilary." 
123,  «    26,  for  "  wills  and  land,"  read  "  wills  of  land." 
126,  "    — *,  and  in  several  places  in  the  judgment,  for  "  deceased,"  read 
"the  deceased." 

134,  "    4fromthebottom,  for  "for;"read"of." 

135,  last  line  but  one,  for  "  bon^,"  read  "  bona." 
146,  line  10,  after  the  word  "  about,"  insert  "  it." 
167,   "    20,  dele  "  this  witness,"  and  insert  "  Heath." 

193,  in  the  marginal  note,  insert  "  institute"  after  the  words  "  to  enable 

him  to." 
214,  in  the  first  line,  for  '*  proceeding,"  read  "  proceedings." 
295,  line  2«  after  "  witnesses,"  insert  semicolon,  and  dele  semicolon  after 

"  prima  facie." 
399.  line  18  of  the  note  for  «  searcBcd,"  read  "  reached." 
483,  first  line,  for  *'  precise,"  read  "  precisely." 
547,  at  the  end  of  the  21st  line,  insert  "  it." 
559.  line  10,  read  "  conliimoctW 

597,  eleventh  line  of  the  marginal  note,  for  "  at,"  read  "ab." 
662,  in  the  last  line  of  the  marginal  note,  for  "  Geo.  5,"  read  "  Geo.  4.'' 
737,  line  18,  for  "  Bann,"  read  *'  Bunn." 
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PREROGATTVE  COURT  OF  CANTERBURY. 


IN  THE  GOODS  OF  SIR  ROBERT  WILMOT,  BART., 

DECEASED. 


1834. 

Sir  Robert  Wilhot,  late  of  Osmastoiiy  in  the    Micraslmas 
County  of  Derby,  Baronet,  died  on  the  23rd  of     Nov.  6th, 
Jaly,  1834,  having  made  his  will,  bearing  date  the    *"*  f^^"*' 
3rd  of  May,  1834,  and  thereof  appointed  executors  Appointment  of 
as  follows :  ^*  I  appoint  the  said  Valentine  Browne,  vided  be  proved 
Earl  of  Kenmare,  Charles  Foley  Wilmot,  Eardly  thrm  eaUndar 
Nicholas    Wilmot,    William  Simpson,  and   John  X'rthe'^eath 
Benbow,  executors  of  this  my  will,*'— "  provided  co^^'thS 
always,  and  I  do  hereby  declare  and  direct,  that  in  ^^^e  dcaA^ 
case  any  one  or  more  of  them  the  said  Valentine  excivded. 
Browne,  Earl  of  Kenmare,  Charles  Foley  Wihnot, 
.  ypL.  I.  B 
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1834.       Eardly  Nicholas  Wilmot,  William  Simpson,  and 
Michaelmas    •^^^^  Benbow  shall  be  absent  from  Great  Britain  at 

Nov*6       ^^^  *^™^  ^^  ^y  death,  and  shall  continue  absent 

lit  seinoii.     therefrom  for  the  space  of  three  calendar  months 

Im  thb  00008    next  after  my  decease,  or  if  any  one  or  more  of 

WiLiroT,BAaT!  ^^^"^  shall  not  prove  my  will  within  three  calendar 

D«c«AiED.  months  next  after  my  death  in  the  Ecclesiastical 
Court,  then,  and  in  either  of  such  cases,  the  appoint- 
ment of  him  or  them,  as  an  executor  or  executors, 
shall  become  null  and  void,  and  is  hereby  revoked 
accordingly."  Probate  of  the  said  will  had  been 
granted  to  Eardly  Nicholas  Wilmot,  and  John 
Benbow,  two  of  the  executors,  they  having  proved 
the  same  within  three  calendar  months  after  the 
death  of  the  testator,  power  being  reserved  of 
making  the  like  grant  to  the  other  executors,  pro- 
vided they,  or  either  of  them ,  should  apply  for  the 
same  vnthin  three  calendar  months  after  the  death 
of  the  said  testator.  On  the  23rd  of  October, 
Charles  Foley  Wilmot,  who  had  been  absent  from 
England  for  some  time  on  the  affairs  of  the  estate 
applied  to  be  joined  in  the  probate,  and  was  sworn 
as  executor ;  but  some  difficulty  having  arisen  in 
the  registry,  as  to  whether  the  day  of  the  death  of 
the  testator  should  be  included  or  not  in  calculating 
the  time  specified.  The  king's  advocate  movied  the 
Court  to  decree  probate  to  pass  to  Mr.  Charles 

V.  Foley  Wilmot,  and  contended  that  the  rule  of  law 

was  that  the  day  of  the  death  should  be  excluded, 
and  cited  the  case  of  Lester  v.  Garland,  15  Vesey, 
248  ;  and  the  Court  being  of  that  opinion  directed 
the  probate  to  pass. 
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SERGEAUNT  V.    SERGEAUNT. 


On  admission  of  an  Exceptive  Allegation. 

This  was  a  cause  of  divorce  by  reason  of  adultery, 
brought  by  James  Sergeaunt  Esq.  against  Harriet 
Sergeaunt  his  wife.  A  countercharge  of  adultery 
against  the  husband  was  set  up  in  an  allegation 
brought  in  on  the  part  of  Mrs.  Sergeaunt.  Publica- 
tion had  passed  in  the  cause.  An  allegation  was  now 
offered  on  the  part  of  Mr.  Sergeaunt,  exceptive  to 
the  testimony  of  Elizabeth  Cullen,  a  witness  who 

had  been  examined  on  the  6th  article  of  Mr.  Ser- 

* 

geaunt's  allegation. 

The  exceptive  allegation  pleaded, 

First,  That  no  faith  or  credit  is,  or  ought  to  be 
given  to  Elizabeth  Stephens,  wife  of  John  Stevens, 
a  witness  produced,  sworn,  and  examined  on  the 
part  and  behalf  of  Harriet  Sergeaunt,  one  of  the 
parties  in  this  cause,  by  the  names  and  description 
of  Elizabeth  Cullen,  wife  of  John  Cullen. 

Second,  That  the  said  Elizabeth  Stephens,  in  her 
deposition  on  the  fifth  article  of  the  allegation  given 
in,  and  admitted  on  the  part  of  Harriet  Sergeaunt, 
and  in  answer  to  the  last  of  certain  interrogatories 
on  the  part  of  James  Sergeaunt,  Esq.,  had  sworn 
and  deposed  that  "  her  maiden  name  was  Walkins; 
that  she  married  a  man  named  Stephens ;  that  the 
said  Stephens  died,  and  that  her  real  name  is  Cul- 
len ;"  that  she  had  therein  knowingly  and  wilfiilly 
sworn  and  deposed  falsely, for  the  truth  and  fact  was,' 

B  2 


1834. 

Michaelmas 

Term, 

Nov.  18, 

2iMi  SesdoD. 

Sergeaunt 

V. 

Seboeaunt. 
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1884.       and  is,  that  John  Stephens,  her  lawful  husband, 

MicHABLMAf    *^®  person  meant  and  intended  by  her  in  her  said 

Vo^^iB.      deposition,  was,  and  is  still  living,  and  that  the 

3Dd  SMMm.    same  was  well  known  to  the  said  Elizabeth  Stephens 

Seroxauvt     at  the  time  of  her  said  examination,  and  that  the 

s»moiluNT.    name  of  CuUen  is  not  now,  and  was  not  then  her 

true  and  proper  name  as  falsely  sworn  and  deposed 

to  by  her. 

The  Coubt. 

Dr.  Lushinqton. 
Facto  coUato-        The  present  question  arises  on  the  admissibility 

Til  to  the  point'  .  .  . 

in  iffue,  can-  of  an  allegation  exceptive  to  the  testimony  of  Eliza- 
bk  exception  to  beth  CuUeu,  a  witness  examined  on  behalf  of  Mrs. 
olVwitaeriu      Sergeauut.  The  allegation  pleads  in  the  first  article 

that  no  faith  or  credit  is  to  be  given  to  Elizabeth 
Stephens,  a  witness  produced,  sworn,  and  examined 
as  Elizabeth  CuUen.  And  it  goes  on  in  the  second 
article  to  plead  that  she  has  deposed  **that  her 
maiden  name  was  Walkins  ;  that  she  married  a  man 
named  Stephens ;  that  the  said  Stephens  died  ;  and 
that  her  real  name  i^  CuUen."  And  it  alleges  that 
she  has  knowingly  and  wilfully  sworn  falsely;  for 
that  John  Stephens,  her  lawful  husband,  was,  and 
is  still  living,  and  that  the  same  was  well-known  to 
the  witness  at  the  time  of  her  examination,  and  that 
Cullen  is  not  her  true  and  .proper  name. 

In  opposition  to  this  allegation  three  objections 
have  been  stated, 

First,  That  if  this  allegation  were  admitted,  it 
would  put  in  trial  issues  collateral  to  the  cause ;  and 
it  is  contended,  on  behalf  of  Mrs.  Sergeaunt,  that 
that  cannot  be  done. 

Second,  Because  it  charges  the  party  with  the 
commission  of  a  crime  without  producing  the  re- 
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cord  of  conviction,  which  is  the  only  admissible       18S4« 
proof  in  such  a  case.  uu^^^^. 

Third,  Because  the  allegation  differs  from  the      i^VTs 
accustomed  mode  of  pleading  by  the  omission  of   ^ndseiaioa. 
the  word  corruptly.  ,   Sergsaumt 

Upon  the  first  point  it  is  clear  that  this  allegation    SKRoLvwn 
does  contain  averm^ts,  which,  if  put  into  a  train 
of  proof,  would  be  foreign  to  the  issue  in  the  cause. 

The  question  then  for  me  to  determine  is,  whe- 
ther a  proof  of  collateral  issues  can  be  allowed*  for 
the  purpose  of  discrediting  a  witness. 

At  common  law  there  can  be  no  doubt  that  if  a 
witness  be  asked  a  question,  foreign  to  the  issue  in 
the  cause,  the  party  asking  that  question  must  abide 
by  the  answer  he  receives,  and  cannot  be  admitted 
to  produce  evidence  for  the  purpose  of  showing  that 
the  witness  in  this  respect  has  been  guilty  of  per- 
jury. This  is  the  rvtle  laid  down  in  Spencely  v.  De 
Willott,  (a)  Lord  Ellenborough  adding,  "  that  he 
had  ruled  the  point  again,  and  again,  till  he  was 
quite  tired  of  the  agitation  of  the  question  ;  and 
therefore  he  wished  that  a  bill  of  exceptions  should 
be  tendered  by  any  party  who  was  dissatisfied  with 
his  judgment,  that  the  question  might  be  finally 
put  at  rest.  '* 

And,  in  the  proceedings  against  her  late  Majesty, 
Lord  Tenterden  delivered  the  opinion  of  the  judges, 
affirming  the  principals  of  the  case  cited. 

This  doctrine  has  been  expressly  recognized,  as 
the  rule  governing  the  practice  of  these  courts,  by 
Sir  John  Nicholl,  in  the  case  of  Whisk  and  Woollatt 
against  Hesse ;  (b)  and  it  would  be  exceedingly  in- 
'  convenient  that  our  practice  should  differ  from  that 
of  other  courts. 

(a)  7  East,  108.  (6)  3  Hagg,  680. 
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It  has  beai  said  that  in  point  of  fact  allegations 
objectionable  on  this  ground  have  been  admitted  ; 
but  I  am  not  aware  that  there  exists  any  case  what- 
tM>ever  before  these  tribunals  in  which,  after  oppo- 
sition and  on  debate,  an  allegation  violating  the 
principles  already  stated  has  been  admitted  to  proof. 

Then  the  case  stands  thus  :  j;he  rule  at  common 
law  is  clear ;  it  is  sanctioned  by  the  highest  autho- 
rity in  ecclesiastical  law — ^it  is  met  by  no  contra- 
dictory decision. 

Whatever  might  be  ray  own  opinion,  it  would  be 
my  duty,  as  the  judge  of  an  inferior  court,  to  follow 
out  in  practice  a  doctrine  so  sanctioned.  But  I 
think  it  right  to  add,  that  so  far  from  entertain- 
ing any  doubt  whatsoever  of  the  soundness  of  the 
principle  upon  which  the  rule  is  founded,  I  am 
thoroughly  convinced  that  for  prevention  of  endless 
litigation,  and  excessive  expense,  as  well  as  for  the 
ascertainment  of  the  truth,  it  is  for  the  advantage 
of  all  the  suitors  that  I  should  rigidly  adhere  to  the 
rule  so  established;  1  therefore  reject  the  allegation. 

This  objection  being  suflScient,  I  shall  not  con- 
sider the  others  that  have  been  raised  ;  but  1  must 
observe  that  they  are  also  worthy  of  serious  con- 
sideration. 


LAMBERT   V.    LAMBERT. 


On  adtnission  of  an  Allegation, 


IKM^ 


Nov.  06. 


This  was  a  suit  for  restitution  of  conjugal  rights, 
brought  by  Georgiana  Charlotte  Lambert  against 
William  Charles  Lambert,  Esq.,  her  husband. 
An  allegation  had  been  admitted  on  the  part  of 
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the  husband)  charging  the  wife  with  adoltery ;  in 
the  sixth  article  of  which  exception,  on  the  grotind 
of  general  bad  character,  had  been  taken  to  the 
testimony  of  Mary  Cox,  a  witness  produced  by  Mrs. 
Lambert. 

The  present  allegation  was  offered  in  suppoA^of 
the  character  of  Mary  Cox,  and  was  opposed  by 
Phillimore. 

Jiddams  and  NichoU  were  heard  in  support  of  it. 


1834; 

MlCHAELMAt 

Tebm, 

Nov.  26. 

3rd  Seiaioiu 

Lambket 

Lambbbt* 


Dr.  Lushington. 

This  allegation  is  offered  on  behalf  of  Mrs.  Lam- 
bert, in  opposition  to  an  allegation  given  in  by  Mr. 
Lambert,  in  wlucb  an  article  states  that  Mary  Cox 
is  a  person  of  bad  character. 

It  is  clear  that,  in  an  allegation  in  these -general 
terms,  the  examiner  ought  not  to  take  down  par- 
ticular facts. 

In  answer  to  this  general  averment,  it  is  pleaded 
that  Mary  Cox  is  not  a  person  of  bad  character,  but 
is  a  person  of  good  character;  and  there  is  no  doubt 
that  it  is  competent  to  the  party  to  plead  so  far ;  but 
a  question  of  some  importance  arises  as  to  the  re- 
mainder of  the  article :  it  goes  on  specifically  to 
plead,  "  that  the  said  Mary  Cox  lived  for  twenty- 
five  years,  or  thereabouts,  with  General  Norcut ; 
that  she  afterwards  went  to  live  with  Mr.  and  Mrs. 
East;"  it  then  goes  on  further  to  plead,  that  whibt 
living  with  Mr.  and  Mrs.  East,  '^  she  was  suspected 
and  falsely  accused  of  purloining  certain  articles." 

The  objection  raised  is,  that  supposing  the  Court 
were  to  admit  this  allegation  many  issues  would  be 
introduced  which  are  not  material  to  the  real  ques* 
tion  in  the  cause. 

If  this  allegation  were  admitted,  it  would,  cer- 
tainly be  competent  to  the  other  party  to*  contradict 


Specific  facte 
cannot  be 

5 leaded  in  or- 
er  to  suppoit 
the  character  of 
a  witneis'  tes- 
timony, who  hai 
been  impeach- 
ed on  the 
ground  of  ge-  ^ 
neral  bad  con- 
duct 
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MiOHAKLMAB 

Teim. 

Nov.  26. 

3rd  Session. 

Lambbkt 
Lambbbt. 


every  ayeiment  contained  in  it :  what  then  would 
be  the  consequence  ?  Not  only  would  the  Court 
have  to  inquire  into  each  particular  fact  set  forth — 
but  it  might  be  pleaded  that  she  was  not  falsely 
accused  of  stealing  certain  articles,  and  the  conse- 
quence would  be  that  this  Court  would  have  to  try 
a  felony.  Now,  unless  I  found  myself  bound  down 
by  precedent,  I  should  be  considerably  alarmed  at 
such  a  result.  But  the  allegation  goes  on  further : 
*^  that  she  has  attended  ladies  as  a  monthly  nurse, 
and  has  constantly  given  satisfaction."  Now,  this 
does  appear  to  me,  in  principle,  not  only  unneces- 
sary, but  detrimental  to  the  true  course  of  justice. 

The  expences  would  be  increased  to  a  consider- 
able extent :  and  I  do  not  see  the  necessity  of  this 
inquiry-^witnesses  will  be  produced  to  the  general 
good  character,  and  the  examiner  in  taking  the 
evidence  on  the  allegation  will  be  justified  without 
pleading  the  specific  fact,  in  taking  down  from 
General,  and  Mrs.  Norcut,  the  circumstance  of  the 
long  residence  of  the  witness  in  their  family,  and 
this  not  as  a  specific  fact  whereby  to  support  her 
character,  but  as  the  grounds  of  their  knowledge, 
and  enabling  them  to  give  their  evidence. 

It  is  true  that  in  some  very  particular  cases  such 
an  investigation  might  by  possibility  tend  to  the 
elucidation  of  truth  ;  but  Courts  of  Justice  cannot 
adapt  their  system  to  a  few  extraordinary  cases ; 
the  great  object  to  be  sought  for,  is,  that  mode  of 
administering  the  law  which  may  produce  justice  in 
the  great  majority  of  cases,  without  overwhelming 
it  by  extravagant  expense,  or  destructive  delay :  it 
is  upon  these  principles  I  apprehend  that  collateral 
issues  are  excluded ;  and  that  trial  of  such  matter 
as  is  contained  in  the  latter  part  of  this  allegation 
is  forbidden. 
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BUSSELL   V.    MARRIOTT. 


The  King's  Advocate  and  Addams  for  Bussell. 

Lushngtan  and  Nicholl^  ccHitra. 

Ju]>GM£irr.  *^** 


Sir  Herbert  Jbnner.  Feb.  31. 

This  case  has  been  very  fully  and  elaborately  EvidenM  of 

argued ;  at  the  same  time  the  Court  has  not  felt  iio"^^^^^^ 

any  doubt,  or  difficulty,  as  to  the  result  upon  the*  biSJi^tSu- 

principles  established  here,  it  would  come  to.  mentary  paper. 

The  question  arises  upon  the  validity  of  a  codicil  j^^^"  J"^ 

to  the  will  of  the  Rev,  Daniel  Petti  ward,  deceased,  •«j]|'  •y^*"^^* 

'  '    without  any 

rector  of  One  House  in  the  County  of  Suffolk,  and  ftwte  or  cere- 
vicar  of  Finborough,    the  adjoining  parish.     He  log  it  with  the 
died  on  the  14th  of  November,  1833,  a  bachelor,  nounced'^*^ 
leaving  two  nieces,  his  only  next  of  kin,  one  mar^  Jgjj^  "^^ 
ried  to  Captain  Bussell,  and  the  other  to  Dr.  Terry. 

The  deceased  left  two  testamentary  papers  which 
are  undisputed — a  will,  dated  4th  May,  1832,  and 
a  codicil  of  6th  June,  1833.  The  codicil  in  ques- 
tion bears  date  on  the  14th  May,  1833. 

The  will  and  codicil  of  June  are  formal  papers, 
and  regularly  executed ;  that  in  dispute  is  informal, 
not  drawn  up  by  a  professional  person ;  it  purports 
to  be  signed  by  the  deceased,  but  is  not  attested ; 
and  it  makes  a  very  different  disposition  of  the  pro- 
perty from  that  contained  in  the  will. 

The  deceased's  property  consisted  of  personalty 


to  CA8B8    DETERMINED   IN   TIU 

18S6.       of  the  value  of  about  30,000/. ,  and  of  real  estate  of 
Feb.  2iT     ^^^^  3,000/.  By  his  will  of  May,  1832,  he  devised 

his  real  estate  to  trustees,  to  be  sold  for  the  benefit 

V.  of  the  families  of  his  two  nieces ;  and  also  gave 

ARmoTT.  14^000/.  in  the  same  way.  He  then  gave  a  variety 
of  specific  legacies  to  the  amount  of  between  4,000/. 
and  5,000/.  to  difierent  friends,  and  the  residue 
equally  between  Captain  Bussell  and  Dr.  Terry ; 
and  of  this  will  he  appointed  Captain  Bussell  and 
Dr.  Shillito  executors.  Amongst  the  legacies  there 
is  one  of  500/.  to  his  brother,  Mr.  Rx^er  Pettiward, 
and  another  of  1,000/.  to  his  nephew,  Charles  Eyre, 
both  of  whom  predeceased  him,  the  latter  dying  in 
the  early  part  of  the  year  1833,  the  former  on  .31st 
July,  in  the  same  year.  He  had  also  one  other 
nephew,  Mr.  George  Eyre,  who  died  in  the  year 
1832.  By  his  will  he  had  also  left  a  legacy  of  300/. 
to  the  Suffolk  Hospital,  which  by  the  codicil  of 
June,  1833,  he  increased  to  600/. ;  and  he  also 
beqiieathed  100/.  to  the  Suffolk  Clerical  Society  ;  in 
other  respects  he  confirmed  his  will. 

Shortly  after  liis  death,  one  part  of  his  will  and 
codicil,  for  it  was  executed  in  duplicate,  was  found 
at  his  residence,  at  One  House,  in  an  envelope,  on 
which  was  endorsed  ^'  a  counterpart  at  Dyke's,  Doc- 
tors' Commons,"  where,  accordingly,  the  other  part 
was  found :  these  were  the  only  testamentary  papers 
known  at  that  time  to  be  in  existence ;  although,  it 
seems,  the  deceased  had  executed  two  former  wills; 
one  in,  or  before  the  year  1824,  in  which  he  also 
executed  a  codicil  to  it,  as  appears  by  the  evidence 
of  Mr.  Fobs,  and  a  will  and  codicil  bearing  date  in 
1828  and  1829 ;  but  the  contents  of  neither  of  these 
are  before  the  Court. 

It  further  appears,  that  Dr.  Shillito,  one  of  the 
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exJecutors  of  the  will  of  1832,  ttom  conversations  l^SS. 
which  he  had  had  with  the  deceased  in  the  month  ^^  ^^ 
of  August,  1833,  was  strongly  impressed  with  the  J~ 
notion  that  there  were  other  testamentary  papers  of  ^  v. 
the  deceased,  besides  the  existing  will  and  codicil ; 
and  that  they  contained  dispositions  in  favor  of 
himself,  or  of  his  family  ;  accordingly  he  set  about 
making  inquiries  of  the  friends  of  the  deceased, 
both  orally  and  by  letter,  as  to  the  fact  of  the  de- 
ceased having  left  any  testamentary  papers  in  their 
possession  ;  and,  amongst  others,  he  addressed  him- 
self  to  the  Rev,  Henry  Marriott,  who  had  been  the 
deceased's  curate ;  and  also  to  Mr.  Robert  Marriott, 
a  solicitor,  at  Stowmarket ;  the  deceased  having,  as 
Dr.  Shillito  states  in  his  deposition,  in  the  conver- 
sation of  the  25th  August,  1833,  observed  to  him, 
after  alluding  to  his  will  being  with  Mr.  Dyke, 
**  Marriot  will  also  have  some  papers,"  and  this  im- 
pression of  Dr.  Shillito  may  probably  have  occa- 
sioned the  delay  in  proving  the  will  and  codicil, 
which  has  been  alluded  to  in  argument,  as  it  was 
not  probable  that  the  executors,  of  which  he  was 
one,  would  take  probate  while  this  impression  re- 
mained. These  inquiries,  however,  produced  no 
result  until  the  17th  January,  1834,  when,  as 
pleaded,  Mr.  Robert  Marriott  received  a  letter, 
bearing  the  London  post  mark,  to  the  following 
eflect :  **  Inclosed  is  a  paper  left  (with  the  strictest 
injunctions  to  secrecy)  by  the  late  Rev.  D.  Petti- 
ward,  nearly  the  last  time  he  was  in  London,  vrfth 
directions  to  be  sent  by  post  after  he  should  have 
been  dead  a  month  at  least." — London:  January, 
1634.  Enclosed  in  this  letter  was  the  paper  con- 
taining the  codicil  noH^propounded,  and  which  was 
written  upon  part  of  a  sheet  of   paper,  on  which 
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1885«  was  a  note  jmrportiiig  to  have  been  written  by  de- 
^^2^  ceased,  and  addresBed  to  Mr.  Robert  Marriott,  Stow- 
market,  requesting  his  acceptanee  of  something 
••  what  does  not  appear.  This  note  was  dated  Wed- 
nesday ;  bnt  no  month,  or  year,  was  added.  The 
contents  of  the  codicil  are  to  this  effect :  **  I  give 
to  J.  G.  Rust,  Esq.  five  hundred  pounds ;  also  to 
Henry  Marriott  five  hundred  pounds ;  also  to  my 
servant  twenty  pounds ;  also  I  forgive  Mr.  Robert 
Marriott  the  debt  he  owes  to  me  at  my  decease,  and 
name  him  one  of  the  executors  of  my  will,  and  one 
of  my  residuary  legatees  ;  and  I  confirm  my  will 
in  other  respects,  and  desire  this  may  be  considered 
as  a  codicil  thereto.  Witness  my  hand  the  14th 
day  of  May,  1833.  Daniel  Pettiward.''  Now,  this 
paper  so  produced  purports  to  give  considerable 
benefit  to  these  persons ;  and  to  depart  very  mate- 
rially from  the  disposition  of  the  property  by  the 
will.  Now,  the  letter  was  anonymous ;  and  neither 
the  writer  of  the  codicil,  nor  the  writer  of  the  let- 
ter, with  whom  the  codicil  is  said  to  have  been  de- 
posited, have,  up  to  this  moment,  thought  proper 
to  come  forward.  Immediately  on  the  receipt  of  this 

^  letter,  Mr.  Marriott,  who  must  have  been  greatly 

surprised  at  receiving  it,  exerted  hiniself  in  endea- 

•*  •^  vouring  to  obtain  evidence  of  the  handwriting  of 
the  deceased ;  and  having  furnished  himself  with 
affidavits  from  a  considerable  number  of  persons 
acquainted  with  the  deceased,  he  communicated  the 
codicil,  together  with  the  evidence  which  he  had 
collected  in  its  favour,  to  Capt.  Bussell  and  Dr. 
Shillito,  in  the  hopes,  as  it  should  seem,  that  they 
would  be  satisfied  with  the  evidence  arising  from 
these  affidavits,  and  consent  to  prove  it  with  the 
will,  and  other  codicil,  though  it  could  hardly  be 
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expeeted  lliat  they  would  act  upon  evidence  so  ob-       1685. 
tahied,  considering  the  very  extraordinary  manner      y^,,  21. 
in  which  the  paper  came  to  light.   The  consequence        — 
of  this  communication  was,  that  a  decree  was  taken         v. 
out  by  Captain  Bussell,  calling  upon  Mr. Marriott  to 
propound  the  paper,  which  he  has  accordingly  done. 

Under  the  peculiar  circumstances  of  the  case, 
there  being  no  attesting  witness  to  the  codicil,  and 
no  person  discovered  who  was  supposed  to  he  the 
depository  of  it,  a  very  special  allegation  was  given 
in  on  the  part  of  Mr.  Marriott ;  and  twenty-three 
or  twenty-four  witnesses  have  been  examined  in 
support  of  it.  A  counter  allegation  has  been  given  - 
by  Captain  Bussell,  either  contradicting  or  explain- 
ing many  parts  of  Mr.  Marriott's  plea,  upon  which 
seventeen  or  eighteen  witnesses  have  been  examined. 

Now,  the  factum  of  the  codicil  depends  entirely 
upon  the  evidence  of  handwriting,    which   it  is  I    ^^  ^  • 

admitted  is  not  alone  sufficient  to  enable  the  Court  JtJt^L  I^MfW'i^^ 
to  pronounce  for  any  testamentary  paper,  but  there  1    /  ^tyi/L4/L  %i^ 
must  be  some  circumstances  adminicular  to  that  )>€i*^/A«V/>^^'*'^*^ 
evidence  tending  to  connect  the  paper  with  the!  ^^*^^ 

alleged  testator,  the  requisite  stringency  of  those  i  •     . 

circumstances  varying  according  to  the  strength  of  I        ,JMcl^^^\r 
the  evidence  as  to  handwriting ;  but  still  it  is  ad-  ^**  ^^^^^^'^Tf^'^T 
mitted  that  evidence  of  handwriting,  done  howeverfi;*  0^^    j^LLtt 
strong,  is  not  sufficient  proof  of  the  factum  of  the)"^  n^-^'^fi*^ 
instrument,    and    accordingly    circumstances   are 
pleaded,  showing  the  eccentricity  which  marked 
the  conduct  of  the  deceased ;  the  state  of  his  regard 
for  the  persons  mentioned  in  the  codicil ;  and  pbove 
all,  the  declaration  which  he  has  stated  to  have 
made  to  Dr.  Shillito :  that,  **  Marriott  would  have 
some  papers,"  which,  it  is  contended,  could  have 
reference  to  no  other  paper  than  that  propoi^nded. 
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188&  As  might  be  expected,  the  great  stand  has  been 

p^  *^j "     made  to  establish  the  handwriting  of  tbe  deceased  ; 

and,  it  is  said,  that  stronger  evidence  has  been  pro- 

V.         duced  in  this  than  in  any  other  case  which  has  come 
before  the  Court,  and  that  it  is  such  as  to  amount 
almost  to  a  moral  certainty ;  and  besides,  that  there 
is  one  circumstance  which  distinguishes  this  case 
from  all  others,  namely,  that  the  note  which  occu* 
pies  one  side  of  the  paper  on  which  the  codicil  is 
written  was  originally  admitted,  and  has  not  been 
counterpleaded,  to  be  in  the  handwriting  of  the  de- 
ceased, and,  therefore,  that  the  paper  is  connected 
with  the  deceased.     But  in  my  mind,  this  goes  a 
very  little  way  to  remove  the  difficulty,  for  it  no 
where  appears  when  this  note  was  written  ;  it  is  not 
admitted  that  it  was  written  to  Mr.  Robert  Marriott 
at  all,  for  it  is  denied  that  the  superscription  is  in 
deceased's  handwriting,  even  if  the  body  of  the 
note  is,  and  there  is  therefore  not  much  to  be  col- 
lected from  this  circumstance :   the  connection  of 
the  paper  with  the  deceased  must  be  deduced  from 
other  circumstances.     But  it  is  again  argued,  that 
the  codicil  bears  intrinsic  evidence  of  having  been 
written  at,  or  about  the  same  time  with  the  note, 
and  with  the  same  pen  and  ink,  as  there  are  signs 
of  failure  of  the  ink  in  both  instruments ;  but  it  has 
been  objected   in  answer  to  this,  that  they  could 
not  have  been  written  on  the  same  day,  as  the  i4th 
May,  the  date  of  the  codicil,  was  on  a  Tuesday, 
whilst  the  note  is  dated  on  Wednesday,  and  cer- 
tainly there  is  no  want  of  ink  in  the  signature  to  the 
codicil.  The  paper  also  appears  to  have  been  opened 
at  least  once  after  it  had  been  sealed,  and  to  have 
been  again  sealed  ;  and  in  its  appearance  it  is  much 
iQore  dilapidated  than,  from  the  supposed  time  of 
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its  having  been  written,  might  have  been  expected.       18S5. 
No  evidence  is,  I  think,  given,  as  to  the  state  of      p^  ^i. 

the  paper  when  first  it  came  into  the  possession  of       

Mr.  Marriott,  on  the  17th  January;  but  it  is  possi-  ©. 
ble,  that  its  present  condition  may  have  been  occa-  ^«"'<>"- 
sioned  by  the  hands  of  the  numerous  persons  to 
whom  it  has  been  produced.  Passing  therefore  by 
these,  which  may  be  considered  as  preliminary  ob- 
servations, I  will  now  proceed  to  the  more  im- 
portant part  of  the  case ;  namely,  the  evidence  pro- 
duced in  support  of  the  instrument.  And  first,  as  to 
the  handwriting,  which  it  is  not  the  intention  of  the 
Court  to  enter  into  with  any  great  degree  of  mi- 
nuteness, as  the  circumstances  of  the  case  do  not 
appear  to  require  it.  The  facts  which  are  pleaded 
to  be  in  the  handwriting  of  the  deceased,  are,  the 
names  of  the  legatees — the  subscription  to  the  codi- 
cil— ^and  the  whole  of  the  note,  with  its  subscription 
and  superscription.  Now,  there  are  certainly  a. 
great  number  of  witnesses,  respectable  in  station 
and  character,  and  well  acquainted  with  the  de- 
ceased, who  have  deposed,  in  very  strong  terms,  as  to 
th^ir  belief  of  the  parts  pleaded  being  the  genuine 
handwriting  of  the  deceased ;  and  although  some 
of  them  speak  with  less  confidence,  with  respect  to 
some  parts  than  to  others,  it  cannot  be  denied,  that* 
a  very  strong  body  of  affirmative  evidence  has  been 
produced ;  whilst,  on  the  other .  hand,  it  must  be 
admitted  that  there  are  other  persons  of  respecta- 
bility also,  and  well  acquainted  with  the  deceased, 
and  his  writing,  who  are  of  a  different  opinion,  and 
whose  evidence  cannot  be  altogedier  laid  aside  in 
the  consideration  of  the  case,  particularly  under  the 
circumstances  connected  with  it.  Now,  in  all  cases 
the  negative  evidence  to  handwriting  must  be  of 
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1835.  less  weight  than  the  affirmative,  for  reasons  that 
Peb.  21.  must  be  obvious  to  every  one,  and  which  have  been 
over  and  over  again  stated  in  these  Courts,  in  those 
cases  to  which  the  Court  may  think  it  necessary  to 
advert  very  briefly. 

I  will  however  first  observe,  that  if  the  Court 
were  called  upon  to  decide  simply  and  abstractedly 
from  all  other  circumstances  upon  which  side  the 
weight  of  evidence  was,  it  would  probably  feel  it* 
self  compelled  to  pronounce  for  the  affirmative  side 
of  the  question — but  this  fortunately  is  not  the 
duty  of  the  Court;  it  must  take  into  its  consi- 
deration all  the  circumstances  of  probability  or  im- 
probability, in  order  to  determine  its  judgment, 
for  the  very  nature  of  the  evidence  is  such,  as  to 
be  altogether  most  unsatisfactory  and  inconclusive, 
and  such  as  it  is  admitted  the  Court  cannot  act 
upon  alone. 

With  reference  to  this  part  of  the  case,  it  may 
not  be  unimportant  to  look  at  some  of  the  decisions 
in  which  this  question  has  been  discussed,  and  to  see 
to  what  extent  the  Court  has  acted  upon  this  prin- 
ciple, which  it  is  admitted  to  be  the  rule  of  the 
Court.  In  the  case  of  Machin  and  Tyndall  against 
Grinden  and  others,  (a)  Sir  George  Lee  said,  '  ^  I 
"  pronounced  against  the  codicil,  because  it  was  not 
^*  supported  by  any  circumstance  whatever;  on  the 
'*  contrary,  the  circumstance  (which  he  stated)  gave 
suspicion  of  forgery.*'  Now,  the  Court  does  not 
cite  this  case  for  the  purpose  of  showing  the  simi- 
larity of  its  circumstances  to  this — but  for  the  prin- 
ciple which  it  establishes.  Sir  George  Lee  goes  on  to 
observe  :  ' '  but  supposing  there  were  no  suspicions 

(a)  Lee's  caeee,  vol.  ii.  p.  406. 
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**  at  all  of  any  indirect  practice,  I  was  of  opinion  1835. 
"  there  was  not  evidence  enough  before  the  Court 
^^  to  establish  this  paper,  for  it  stood  solely  upon  a 
"  doubtful  proof  of  handwriting — the  most  uncer- 
**  tain  species  of  proof.  The  Court  has  never  es- 
*'  tablished  a  paper,  not  found  in  the  deceased  per- 
**  son's  custody,  nor  supported  by  any  circumstance, 
"  upon  a  controverted  evidence  of  handwriting ; 
**  and  in  this  case  the  evidence,  that  it  was  not  Mr. 
"  Pickering's  (the  deceased)  handwritiug,  is  as 
**  strong  as  the  evidence  that  it  was  ;"  and  accord- 
ingly the  codicil  ^as  pronounced  against. 

The  same  doctrine  has  been  held  by  the  late 
learned  judge  of  this  Court.  In  the  cas  e  of  Saph 
against  Atkinson,  (a)  he  said :  ''Evidence  as  to  hand- 
**  writing,  either  affirmative  or  negative,  is  com- 
'*  monly  inconclusive  for  obvious  reasons ;  the  for- 
•*  mer,  from  the  exactness  with  which  handwriting 
**  may  be  imitated  ;  the  latter,  from  the  dissimi- 
"  larity  which  is  often  discoverable  in  the  haud- 
**  writing  of  the  same  person,  under  diflFerent  cir- 
"  cumstances.''  And  further  on  he  observed  :  '*  The 
"  rule  here  rather  inclines  to  hold  that  a  will  cannot 
**  be  proved  by  mere  evidence  to  the  handwriting, 
**  without  some  concomitant  circumstances  as  to 
"  the  place  of  finding,  or  the  like,  to  connect  it  with 
"  the  party  whose  suggested  will  it  is."  Again, 
**  AH  evidence  of  handwriting  is  the  mere  state- 
**  ment  of  an  opinion  formed  by  the  witness  on 
"  comparing  a  writing  said  to  be  by  the  deceased 
"  with  some  standard — either. by  having  seen  him 
*•  write  a  longer  or  shorter  time  from  the  transac- 
"  tion — or  by  comparing  the  paper  with  the  ad- 
**  mitted  writing  by  deceased." 

(a)  1  Add.  p.  213. 
VOL.  I.  C 
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18S&  It  was  Btated  in  the  argument,  that  comparison 

Feb.  21.  of  handwriting  was  not  admitted  in  other  Courts. 

bwHl  ^  these  Courts  such  evidence  has  always  been  ad- 

*•  mitted.  Inthecasebeforeadvertedto,(a)  Sir  George 


Lee  admitted  evidence  of  that  description,  and 
that  '^  such  had  always  been  received." 

In Robsonv.Rocke (6) theCourt observed:  ''That 
''  evidence  to  handwriting  is,  at  best,  but  ineonclu- 
"  sive — but  of  that  species  of  proof  I  will  say,  that 
"  the  witnesses  here  produced  have  furnished  as 
''  strong,  and  as  satis&ctory  a  sample  as  well  could 
"  be  furnished."  So  that  even  when  the  proof  was 
so  strong  the  Court  considered  it  still  inconclusive, 
although  in  that  case  it  was  in  support  of  the  evi- 
dence of  a  witness,  who  swore  to  the  fact  of  execu- 
tion. He  further  observed  :  *'  The  rule  of  this 
* '  Court  is,  that  evidence  to  handwriting  only  is  in- 
''  capable  of  substantiating  any  disputed  instrument 
''  as  a  will.*'  Again,  the  same  learned  judge,  in  the 
case  of  Constable  v.  Steibel,  (c)  made  these  remarks : 
''  This  evidence  then  is,  if  evidence  of  handwriting 
**  can  be,  of  considerable  weight.  But  the  incli- 
''  nation,  amounting  almost  to  a  settled  principle 
^\  of  this  Court — founded  perhaps  on  the  fieusility 
''with  which  handwriting  may  be  imitated — has 
"  been  not  to  pronounce  for  a  disputed  paper  on 
"  proof  of  handwriting  alone,  but  to  require  some 
"  corroborating  circumstances.  These  are  peculi- 
"  arly  necessary  in  the  present  case,  where  there  is 
much  conflicting  evidence  on  this  point :  for  there 
are  a  great  number  of  witnesses  also  well  ac- 
"  quainted  with  the  handwriting  of  the  deceased, 
"  who  speak  to  their  belief  that  the  paper  is  a  fbr- 

(a)  Lee's  Cases,  vol.  ii.  p.  335.       (jb)  2  Add.  53.       (e)  1  Hagg.  60. 


it 


PREROQATIVB  COURT  OP  CANTBRBURY.  19 

"  g€ry,  being  in  their  opinion  unlike  his  (the  tes-       *8S5. 
"  tator's)  ordinary  character.     These  witnesses  are  '    Fab.  21. 
''  not  to  be  laid  entirely  out  of  consideration  ;  but      bumul 
"  I  never  can  think  that  evidence  of  dissimilitude     y^^g^^ 
*'  is  equally  cogent  and  weighty  with  evidence  of 
'^  similitude."     For  reasons  which  he  then  assigns, 
arising  from  the  particular  state  of  the  deceased  at 
the  time,  and  other  circumstances — and  he  con- 
tinned  :  ^'  If  I  were  bound  to  form  an  opinion  whe- 
''  ther  this  paper  js  in  the  handwriting  of  the  de- 
**  ceased,  I  would  say  that  the  evidence  in  favor  of 
''  it  so  far  preponderates,  that  I  should  be  disposed 
"  to  pronounce  the  codicil  genuine." 

The  Court  then  went  into  the  history  of  the  find* 
ing  of  the  paper,  and  was  ultimately  of  opinion  that 
it  was  entitled  to  probate. 

But  the  case  of  Crisp  and  Ryder  against  Wal- 
pole,(a)  which  was  referred  to  in  the  argument,  isstlU 
more  applicable  in  its  circumstances  to  the  present 
case,  though  the  paper  was  not  produced  until  after  a 
much  longer  time  after  the  death  of  the  deceased. 
He  died  on  the  12th  November,  1826;  and  the  pa- 
per propounded  was  not  brought  forward  till  1828 
— ^having  been,  as  alleged,  sent  to  Mr.  tlyder  in  an 
anonymous  letter  of  the  19th  May  of  that  year. 
The  Court,  without  hearing  counsel  against  the  co- 
dicil, observed :  '^  This  case  lies  within  a  narrow 
^*  compass ;  for  unless  the  principles  established  in 
**  these  Courts,  for  the  security  of  property,  are  bro- 
'*  ken  through,  I  can  entertain  no  doubt  what  deci- 
"  sion  ought  to  be  given." 

Hethen  stated  the  particulars  of  the  case,  and  pro- 
ceeded :  '^  The  true  question  in  the  cause  is,  whether 
*'  there  be  proof  that  the  instrument  is  a  genuine 

(a)  2  Hagf.  531. 

c  2 
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**  codicil — the  act  of  the  decea3ed.(a)  To  this  paper 

Feb.  21.      **  there  is  no  attesting  witness ;  the  factum  depends 

BussiLL       "  upon  evidence  of  handwriting  alone  ;  and  there 

Marrictt.     "  ^^  ^^  circnmstance  that  connects  the  instrument 

"  directly  with  the  deceased.    Some  general  regard 

'*  for  the  several  legatees  has  been  relied  upon,  as 

*'  rendering  the  disposition  probable.     Now,  in  the 

"  first  place,  no  person  would  set  about  the  fabri- 

•*  cation  of  an  instrument,  without  endeavouring 

**  to  give  the  disposition  some  colour  of  probability: 

**  but  looking  to  all  the  circumstances  in  which  the 

**  deceased  stood,  with  reference  to  these  parties  at 

**  the  date  of  this  instrument,  it  does  not  appear  to 

"  my  mind  even  probable,  that  he  would  have  be- 

"  queathed  these  two  legacies  to  Mr.  Crisp  and 

Mr.  Ryder. 

It  is  a  rule  of  this  Court,  that  evidence  of 
^^  handwriting  alone  is  not  sufficient  to  establish 
'*  a  testamentary  paper,  without  something  to  con- 
"  nect  the  act  with  the  deceased:  and  this  rule  is 
**  founded  upon  the  facility  there  is  of  imitating 
**  handwriting  so  closely,  as  to  deceive  those  who 
'  *  are  best  acquainted  with  that  of  the  supposed  tes- 
**  tator.  It  is  therefore  required  that  there  should 
* '  be  something  to  connect  the  instrument  with  the 
**  deceased — either  that  it  was  found  in  his  reposi- 
**  tories  at  his  death,  or  some  direct  recognition  of 
*'  it  in  his  lifetime;  or  else  some  other  circumstances 
**  of  such  strong  probability  that  it  was  the  genuine 
*'  act  of  the  deceased,  as  to  leave  no  reasonable 
**  doubt  on  the  moral  conviction  of  the  Court. 

'*  In  the  present  case,  the  evidence  of  the  simili- 
'*  tude  of  handwriting,  even  produced  by  the  par- 
"  ties  setting  up  the  paper,  is  not  uniform  in  support 

(fl)  2  Hagff.  534.       , 


^ 


MAmKiorr. 


It 


PREROQATIVS  COURT  OF  CANTERBURY.  21 

"  of  it,  while  it  is  opposed  by  the  evidence  of  other       i886. 
**  individuals  who  believe  it  not  to  be  the  hand-      p^^^  ^^^ 

**  writing  of  the  deceased :  so  that  this  proof,  at        

•*  the  best  of  a  loose  and  unsatisfectory  species,  is  in     ^  •• 
*'  the  present  instance  conflicting." 

The  Court  then  proceeded  to  state  that  there 
were  other  circumstances  unfavorable  to  the  genu- 
ineness of  the  instrument,  which  he  stated :  ^^  But," 
said  the  Court,  '*  the  great  difficulty  of  the  case 
''  arises  from  the  mysterious  appearance  of  this  in- 
'^  strument  a  year  and  a  half  after  the  testator's 
''death :  nor  is  there  any  account  from  whom  it  came, 
'*  or  from  whence  it  came,  or  where  it  was  first  dis- 
'*  covered,  or  why  it  had  lain  so  long  concealed  : 
no  plausible  conjecture  can  be  formed  in  expla- 
nation;  and  this  circumstance  raises  a. strong 
suspicion  that  the  instrument  has  been  a  fabrica- 
^*  tion  of  much  more  recent  date  than  the  death  of 
'^  the  testator.  In  addition  to  this,  the  paper  is 
'^  dated  at  the  head,  Denston  Hall,  September 
^*  2ndy  1823,  which  was  the  testator's  usual  place 
"  of  residence." 

But  it  was  proved  that  the  deceased  was  not  at 
that  time  there  resident — which  the  Court  re- 
marked upon  as  afibrding  an  additional  circum- 
stance of  suspicion.  "  Upon  the  whole,"  the  Court 
said,  ^*  the  judgment  of  the  Court  is,  that  there  is 
'^  a  complete  failure  of  proof  of  this  instrument  as 
''  a  codicil  of  the  deceased  testator  :  the  Court  is 
''  not  called  upon  to  pronounce  that  it  is  a  fabrica- 
**  tion ;  but,  whether  fabricated  or  not,  I  must 
**  repeat  that  I  fully  acquit  Mr.  Ryder  of  any 
''  paticipation  in  the  transaction,  and  that  I  enter- 
''  tain  no  suspicion  that  he  was  concerned  in,  or 
"  privy  to,  the  fabrication  of  the  paper."     Again, 
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18S6.  *'  If,  however,  parties  will  set  up,  and  under- 

y^  21.      **  ^^^  *^  establish  such  a  case  by  proof,  for  the 

' — ^      **  chance  of  benefit  to  themselves,  they  must  also 

».         "be  content  to  do  it,  at  their  own  risk  of  paying 

"  the  costs  in  case  of  failure.     I  must  therefore, 

"  not  only  pronounce  against  the  codicil,  but  feel 

"  bound  to  condemn  the  parties  who  have  pro- 

**  pounded  it  in  costs." 

Considering  then  the  rule,  as  indeed  has  been 

fiiUy  admitted,   to  be  clearly   established;    that 

^  evidence  of  handwriting  is  not  sufficient  to  esta- 

\  blish  a  testamentary,  instrument,   but  that  there 

f\        ,  .  must  be  something  to  connect  it  with  the  deceased  ; 

'''^'  '^  '   ^  'and  admitting  the  preponderance  of  the  evidence 

'  \  /       ,        .  ^  to  handwriting  to  be  in  favour  of  the  genuineness 

^  -'  '       *"  of  the  paper ;  it  would  seem  to  be  a  waste  of  time  to 

enter  into  a  minute  consideration  of  it ;  the  Court 
wi  11  therefore  proceed  to  consider  whether  the  circum- 
stances which  are  stated  to  connect  the  paper  with 
the  deceased  are  sufficient  to  produce  that  result. 

Now  it  was  first  contended  j  that  the  will  itself 
was  not  duly  considered,  that  it  was  drawn  up  and 
executed  in  a  hurry,  and,  therefore,  that  it  was 
not  improbable  that  the  deceased  would  alter  it ; 
but  the  Court  cannot  discover  any  marks  of  haste, 
or  want  of  due  deliberation,  either  in  giving  the 
instructions  for  it,  or  in  its  preparation. 

The  judge  then  referred  to  Mr.  Dyke's  evidence, 
who  deposed  to  the  first  article :  '^  I  became  slightly 
acquainted  with  the  deceased  in  this  cause  by 
his  being  present  on  a  few  occasions  which  I  am 
unable  to  specify,  when  his  nephew,  George 
Byre,  has  called  on  me  in  Doctors'  Commons. 
Upon  the  death  of  his  nephew,  the  deceased,  as 
one  of  his  executors,  attended  at  my  office  and 
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proved  the  will ;  that  wad  in  the  month  of  March,       1835. 
1832,    and  I  saw  the  deceased   several  times  on     "FebTaiT 
the   business.     In  the  course  of  it  he  employed        — 
me  to  prepare  a  will  for  him,  and  in  the  fol-  •• 

lowing  year  a  codicil  to  it  of  both  of  which  I  will 
more  particularly  depose,  I  never  observed  anything 
singular  or  eccentric  about  the  deceased,  or  evinc- 
ing any  disposition  to  create  surprise,  so  &r  as  I 
saw  of  the  deceased  I  should  rather  have  said  that 
he  was  inclined  to  be  reserved  and  distant,  those 
which  I  have  mentioned  are  the  only  transactions  of 
business  I  ever  had  with  the  deceased.  In  proving 
the  will  of  his  said  nephew,  the  deceased  showed 
himself  very  particular,  and  evinced  every  disposi- 
tion to  be  correct,  and  throughout  the  whole  busi- 
ness, as  well  as  in  every  thing  relating  to  the 
preparation  of  his  own  will  and  codicil,  conducted 
himself  in  a  most  steady  and  becoming  manner. 

To  the  the  second  article:  "  In  the  years  1832 
and  1833,  about  the  time  the  instruments  re- 
spectively bear  date,  I  was  employed  by  the 
deceased  to  make  his  last  will  and  testament  and 
codicil  thereto  mentioned,  as  articulate  in  the  third 
and  ninth  articles  of  the  allegation  given  in,  and 
admitted  in  this  cause  on  behalf  of  Robert  Marriott 
the  other  party  therein.  In  giving  instructions  for 
both  of  those  instruments,  which  he  did  to  myself 
personally,  the  deceased  was  very  particular  and 
exact,  and  both  of  them  were,  by  his  particular 
directions,  prepared  and  executed  in  duplicate. 
Previously  to  his  giving  instructions  for  his  said 
will,  the  deceased  when  with  me,  on  one  occasion, 
on  business  respecting  the  affairs  of  his  deceased 
nephew,  George  Eyre,  inquired  of  me  if  I  ever 
made  wills,  and  also,  as  I  have  already  mentioned, 
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1835.       what  my  charge  would  be  for  so  doing,  and  in  a 
jT^Tau      day  or  two  afterwards  he  called  upon  me  and^brought 

- —        with  him  instructions  in  writing,  and  also,  as  I 
».  best  recollect,  a  former  will  which  he  had  made^ 

I  read  over  the  instructions  with  him  which,  so  far 
as  I  recollect,  were  perfectly  regular,  but  what  was 
afterwards  done  with  them,  or  whether  they  are  still 
in  existence,  I  do  not  know.  From  these  instruc- 
tions, and  some  verbal  explanations  I  received  from 
the  deceased,  I  prepared  the  draft  of  a  will,  being 
the  script  A.  *  *  *  * 

In  a  day  or  two  afterwards  the  deceased  attended 
at  my  office  when  the  draft-will  was  read  over  with 
him  and  finally  settled,  and  very  shortly  afterwards 
I  attended  with  the  will  and  duplicate  at  the  lodg- 
ings of  the  deceased  in  Suffolk  Street  by  appoint- 
ment, and  both  parts  were  there  executed  by  the 
deceased,  one  part  he  retained  in  his  own  posses- 
sion, and  the  other  by  his  desire  I  took  possession 
of  and  kept.  At  the  time  the  deceased  first  spoke 
to  me  about  making  a  will  for  him,  he  mentioned, 
I  remember,  as  a  reason  for  wishing  so  to  do,  that 
he  had  ascertained  J:lmt  on  account  of  the  death  of 
their  elder  nephew,  George  Eyre,  his  (the  de- 
ceased) brother,  had  substituted  their  other  nephew, 
Charles  Eyre,  as  his  heir,  and,  therefore,  that  he 
himself  should  provide  for  or  take  care  of  his 
nieces,  or  to  that  effect. 

To  the  third  article :  **  On  the  6th  of  June  in 
the  following  year,  1833,  as  I  kpow  from  such 
being  the  date  of  the  codicil  just  deposed  to,  the 
deceased  called  at  my  office,  and  told  me  that  he 
wished  to  have  a  codicil  made  to  the  will  I  had 
made  for  him,  or  that  he  wished  to  make  some 
alteration  in  his  said  will ;   he  at  the  same  time 
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produced  to  me  the  part  of  his  said  will  which  as       1885. 
predeposed  he  had  retained  in  his  own  possession,     "FebTsiT 

and  reminded  me  that  I  had  the  duplicate  of  it,        

which,  by  his  desire,  I  produced  to  h\m.  He  then  re-  ^  ». 
quested  me  to  read  it,  which  I  did  very  deliberately, 
he,  at  the  same  time  looking  over  the  dupli<!ate 
which  he  had  brought  with  him.  In  the  course  of 
my  reading  the  will,  when  I  came  to  the  name  of 
Dr.  Terry,  which  was  left  in  blank  as  to  the  Chris- 
tian name,  the  deceased  reminded  me  that  William 
was  Dr.  Terry's  Christian  name,  and  thereupon  I 
inserted  that  name  with  a  pencil  in  the  blank  in 
that  part  of  the  will  which  I  was  reading ;  some 
conversation  which  I  do  not  very  distinctly  re- 
collect passed  between  the  deceased  and  me  as  to 
the  legacy  given  by  the  will  to  the  deceased's 
nephew,  Charles  Eyre,  who  as  I  knew  was  then 
recently  dead,  as  to  the  mode  in  which  it  should 
be  disposed  of,  and  the  name  of  *  Mrs.  Charles 
Eyre,  his  widow,  was  mentioned,  and  some  obser- 
vations made  about  her  which  I  am  unable  to 
recollect,  but  arising  probably  upod  some  sugges- 
tion made  by  myself  that  part  of  the  legacy  should 
be  given  to  her;  but  whatever  the  conversation 
was,  I  remember  that  the  deceased  seemed  satis- 
fied upon  learning  from  me,  on  inquiry,  that  if 
the  legacy  were  not  noticed  it  would  form  part  of 
the  residue  of  his  property,  and  he  declined  having 
anything  mentioned  in  respect  to  that  legacy,  it 
seemed  as  if  it  were  a  weight  off  his  mind  that  he 
could  omit  noticing  it  in  any  way.  Upon  my 
coming  to  the  legacy  of  three  hundred  pounds 
given  by  the  will  to  the  Suffolk  Hospital,  the 
deceased  said  he  wished  it  to  have  six  hundred 
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18S5.       pounds.     I  asked  him  if  he  wished  that  sum  to  be 
P^j^  ^1       in  addition  to  the  former  legacy^  but  he  said  no, 

that  he  wished  the  legacy  to  be  six  hundred  pounds 

V.  in  all;  the  deceased  appeared  to  think  that  the 
will  might  be  altered  in  that  respect,  but  I  told 
him  it  might  be  done  by  a  very  short  codiciL  He 
then  said  that  he  wished  to  give  a  legacy  of  <me 
hundred  pounds  to  a  clerical  charity  In  Suffolk, 
h^  was  in  doubt  how  the  charity  was  described, 
but  after  some  consideration  he  at  length  fixed  on 
''  the  Suffolk  Clerical  Charity"  as  being  a  sufficient 
description  of  it.  He  then  inquired  how  l(mg  I 
should  be  preparing  such  a  codicil  for  him,  and 
having  learned  from  me  that  it  would  not  take  long, 
he  said  he  was  going  further  and  would  call  again 
in  a  couple  of  hours  to  execute  it.  The  deceased 
then  went  away,  leaving  both  parts  of  his  will  with 
me  for  the  purpose  of  having  the  proposed  codicil 
written  upon  each  of  them.  He  was  particularly 
desirous,  I  remember,  that  the  codicil  should  be 
written  on  each  of  the  parts  of  hb  wilU  and  that  it 
should  be  executed  in  duplicate,  that  was  his  own 
proposal.  I  then  proceeded  to  draw  up  a  sketeh 
of  the  proposed  codicil,  which  was  copied  in  my 
office  at  the  end  of  each  part  of  the  will,  and  upon 
the  return  of  the  deceased,  one  part  of  the  codicil 
was  read  over  to  the  deceased  by  myself,  he  at  the 
same  time  looking  at  and  comparing  the  duplicate 
himself  as  I  read.  The  deceased  then  executed 
each  part  of  the  codicil  in  the  presence  of  myself 
and  two  of  my  clerks,  and  the  two  parts  of  the  will 
and  codicil  on  each  were  enclosed,  to  the  best  of 
my  recollection,  in  the  same  envelopes  in  which 
they  had  been  before  enclosed,  and  one  part  was 
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taken  away  by  the  deceased,  the  other  was  left       18S5. 
with  me  and   remained   in   my  possession   until      p^^^  ^^ 

after  the  deceased's  death.     Neither  on  the  said        

occasion  of  my  reading  the  will  over  to  the  de-  ^^  v. 
ceased  y  nor  upon  his  giving  instructions  for  the 
said  codicil,  nor  at  any  other  time  did  the  deceased 
mention,  or  in  any  way  allude  to  any  other  codicil 
or  testamentary  disposition  having  been  made  by 
him,  since  the  will  I  had  as  predesposed  made  for 
him,  or  intended  to  be  made  by  him/' 

Nothing  can  be  mor^  natural  than  the  disposi- 
tion of  the  property,  and  nothing  more  proper  and 
careful  than  the  manner  in  which  the  instructions 
are  given  and  acted  upon;  it  is  executed  in  du- 
plicate ;  one  part  is  taken  possession  of  'by  the  de- 
ceased himself,  and  the  other  left  with  Mr.  Dyke, 
and  an  indorsement  is  written  on  the  envelope,  in 
which  the  part  which  the  deceased  had  was  kept,  that 
the  other  part  was  at  Mr.  Dyke's.  I  cannot,  there- 
fore, agree  in  the  observation,  that  it  was  probable 
that  the  deceased  would  alter  this  will ;  at  all 
events  he  adheres  to  it  for  twelve  months,  and  I 
think  there  is  also  quite  sufficient  evidence  to 
Justify  the  disposition  in  favour  of  the  husbands  of 
his  nieces,  with  whom,  though  he  did  not  keep  up 
any  very  constant  intercourse,  on  account  of  the 
distance  at  which  they  resided  from  each  other, 
yet  it  is  admitted  he  entertained  for  them  much 
respect  and  esteem,  though  it  is  said  not  much 
friendship  and  regard. 

The  next  ground  of  probability  urged  is,  that  he 
had  great  regard  and  esteem  for  the  legatees  in  the 
codicil  propounded ;  now  when  the  evidence  comes 
to  be  examined,  to  what  does  it  amount  ?  why  that 
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18S&       Mr.  Rust  was  an  intimate  friend  of  the  deceased, 
p^^  2j  ~     to  whom  it  was  not  improbable  he  might  have  left  a 

legacy,  and  that  Mr,  Henry  Marriott  had  been  his 

0.  curate  for  a  short  time ;  that  the  deceased  had  a 

high  opinion  of  him,  and  entertained  a  regard,  for 
him  ;  so  that  it  was  not  improbable  he  might  have 
alto  left  some  legacy  to  him. 

But  great  stress  is  laid  upon  the  regard  and 
esteem,  he  is  said  to  have  felt  for  Mr.  Robert 
Marriott,  to  whom  it  was  contended  that  he  lay 
under  such  infinite  obligation  as  called  upon  him 
to  make  some  return,  he  never  having  paid  him 
anything  for  his  services  in  his  life  time.  Now 
that  the  deceased  was  in  the  habit  of  going  to  Mr. 
Marriott's*  to  consult  him  as  to  the  execution  of 
deeds  and  powers  of  attorney,  and  of  availing 
himself  of  bis  legal  knowledge  in  reading  deeds 
for  him,  there  can  be  no  doubt ;  and  no  one  would 
have  been  surprised  if  the  deceased  had  left  him  a 
hundred  or  two,  or  three  hundred  pounds;  but 
that  these  services  coupled  with  the  connexion 
between  their  families  should  have  rendered  it 
probable  that  the  deceased  should  leave  him  be- 
tween five  and  six  thousand  pounds,  and  make  him 
an  executor  of  his  will,  is  a  proposition  to  which 
the  Court  cannot  in  any  manner  assent.  It  is  indeed 
said  that  the  deceased  was  under  obligation  to  Mr. 
Marriott  for  consenting  to  retain  a  sum  of  i  300/. 
which  had  been  borrowed  of  him  by  the  father  of 
Mr.  Marriott,  who  was  desirous  of  paying  it  off; 
but  that,  at  the  deceased's  desire,  he  consented  to 
have  a  transfer  of  the  debt  to  him,  for  which  he 
paid  interest.  The  only  witness  examined  to  this 
point  is  Mr.  J.  Marriott,  who  mentions  the  arrange- 
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ment,  but  does  not  give  the  particulars  of  it ;  but       \686. 
supposing  the  circumstances  to  be  precisely  as  are     ^FATaiT 
represented  in  the  plea,  they  do  not  in  my  mind      bw^ 
lay  any  foundation  of  probability  for  the  extent  of         »• 
the  benefit  which  this  codicil  purports  to  confer 
upon  Mr.  Robert  Marriott. 

Again,  it  is  said  that  the  deceased's  eccentricities 
were  such  as  to  render  his  conduct  with  respect  to 
this  paper,  most  probable,  and,  indeed,  that  two  of 
the  witnesses,  Mrs.  Pettiward  and  Mrs.  Garnham, 
depose  to  the  impression  which  they  entertained, 
the  latter  stating  that  ^*  the  act  bespoke  the  man/' 
But  the  question  is  not  as  to  their  impression,  but 
what  impression  the  evidence  is  calculated  to  pro- 
duce in  the  mind  of  the  Court. 

Now,  that  the  deceased's  conduct  was  singular, 
and  eccentric,  in  many  particulars  cannot  be  de- 
nied ;  it  is  spoken  to  by  all  the  witnesses ;  but  in 
what  instance  did  it  show  itself?  in  surprising  his 
friends,  by  appearing  in  a  Chinese  dress ;  intro- 
ducing a  blind  fidler  ;  receiving  his  friends  with  a  * 
salute  of  guns,  and  hoisting  a  flag ;  in  dropping 
halfpence  down  the  backs  of  the  children  at  school, 
or  putting  a  bun  into  ther  hands,  or  amusing  him- 
self with  giving  them  bread  dipped  in  cream,  and 
laughing  at  the  cream  dropping  from  their  mouths; 
in  short,  that  he  was  a  man  fond  of  practical  jokes, 
and  was  amused  with  trifles  ;  but  that  he  ever 
suffered  these  fancies  to  intrude  into  matters  of  bu- 
siness, is  altogether  in  opposition  to  the  whole  of  the 
evidence;  for  instance,  see  Mr.  Foss's  account  of 
the  manner  in  which  he  conducted  himself  in  the 
preparation  and  execution  of  the  codicil  of  1824, 
and  the  will  of  1828,  and  the  codicil  of  1829. 

See  also  the  nccount  given  by  Mr.  Dyke  already 


Maeriott. 


30  CA6B8    OfiTfiRMINBD   IN   THE 

18S5.       referred  to ;  where  nobody  could  have  conducted 
y^^  21.      himself  with  greater  steadiness  and  propriety ;  and 

„ that  such  was  his  conduct  in  all  matters  of  business 

V.  is  deposed  to  by  Hart,  Packington,  and  Mrs.  Ro- 

berto, in  answer  to  the  second  interrogatory. 

So  far,  therefore,  from  the  general  habits  of  the 
deceased  rendering  it  probable  that  he  should  have 
adopted  this  method  of  conferring  a  benefit  on  his 
friends,  the  very  reverse  seems  to  be  established  ; 
for  no  reason  can  be  assigned  why  he  should  act 
with  respect  to  this  instrument  in  a  different  man- 
ner to  what  he  had  done  with  respect  to  his  will 
and  codicil. 

I  consider,  therefore,  that  this  ground  of  proba- 
bility also  fails. 

Then  comes  the  main  fact  of  all — ^his  conver- 
sation with  Dr.  Shillito  on  the  25th  August,  1B33* 
Now,  giving  Dr.  Shillito  credit  for  a  perfect  recol- 
lection of  the  deceased's  expression  upon  that  oc- 
casion, and  for  an  accurate  account  of  it,  to  what 
does  it  amount  ?  *^  Marriott  also  will  have  some 
pa)>ers."  Can  anything  be  more  loose  and  in- 
definite ?  Is  there  anything  to  connect  it  with  this 
paper?  It  is  said,  indeed,  to  what  else  could  it 
allude  ?  But  this  seems  to  be  begging  the  whole 
question;  it  is  assuming,  that  the  instrument  is 
proved  to  be  the  act  of  the  deceased  himself: 
where!^  that  is  the  point  to  be  proved. 

Now,  certainly  Dr.  Shillito  did  nut  suppose  the 
deceased  referred  to  such  a  paper  as  this ;  he  ex* 
pected  one  in  favor  of  himself  and  his  family,  and 
all  his  inquiries  are  made  under  that  impression ; 
his  conduct  shows  that  he  had  no  very  definite  un- 
derstanding of  deceased's  meaning;  He  was  entirely 
in  the  dark,  as  to  which  of  the  Marriott's  deceased 
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alluded ;  and  it  is  clear  that  no  further  expiration       1886. 
took  place  in  September,  when  Dr.  Shillito  was  at      ^^^  ^^^ 
One  House :  surely  then  it  is  too  much  to  contend      _ — 
that  this  conversation  must  necessarily  have  re-         ». 
ference  to  such  a  paper  as  this,  to   be  produced 
under  such  extraordinary  circumstances. 

A  good  deal  of  observation  has  been  made  on 
an  expression  in  one  of  Dr.  Shillito's  letters,  as  if 
he  was  impressed  with  the  notion  that  the  paper 
was  not  to  be  produced  till  some  time  after  the  de- 
c^ased^s  death,  by  his  direction ;  and  it  was  said,  that 
this  consists  with  the  expression  in  the  letter  trans- 
mitting the  codicil.  Now,  this  letter  was  not  writ- 
ten till  some  time  after  Dr.  Shillito's,  and  it  might 
have  been  suggested  by  that  very  observation,  but 
the  Court  is  unwilling  to  enter  into  any  conjecture 
upon  the  subject ;  at  all  events  it  is  not  proved  that 
deceased  gave  any  instructions  to  the  effect  recited, 
or  that  he.  had  anything  to  do  with  the  writer,  the 
coincidence  therefore  between  Dr.  Shillito's  notions 
and  the  expressions  in  the  letter,  can  have  no  effect 
whatsoever.  To  what  the  deceased  might  allude, 
the  Court  is  not  bound  to  conjecture  :  it  is  sufficient 
that  there  is  no  proof  that  he  referred  to  this  docu- 
ment, or  any  of  a  similar  description. 

The  Court  is  unable,  and  the  counsel  have  been 
unable  to  suggest  any  probable  reason  for  the  non- 
appearance of  the  writer  of  the  codicil,  or  of  the 
letter,  with  whom  it  is  said  the  codicil  was  depo- 
sited, under  strong  injunctions  of  secrecy,  and  not 
to  produce  it  for  a  month  aft;er  the  death  of  the  de- 
ceased. For  whdt  possible  reason  could  this  be? 
Was  his  character  such  as  to  lead  the  Court  to  sup- 
pose that  he  wished  to  involve  his  executors  and 
their  families  in  difficulties  t  or  that  he  wished  to 
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1885.       raise  hopes  and  expectations  for  the  purpose  of  dis- 
~^^^      appointing  them  ?     The  very  reverse  seems  to  have 

been  the  case  on  those  occasions  in  which  he  is  said 

V.  ^  to  have  been  fond  of  surprising  his  friends,  his  aim 
appearing  to  have  been  to  give  them  pleasure;  and 
such  was  the  impression  on  the  mind  of  Mr.  Mar- 
riott, who  seems  to  have  forgotten ,  that  in  proportion 
to  the  agreeable  surprise  which  he  would  feel  on 
finding  himself  thus  unexpectedly  benefitted,  would 
be  the  disappointment  of  Captain  Bussell  and  Dr. 
Terry,  at  finding  so  large  a  portion  of  the  deceased's 
property  conferred  upon  another. 

Upon  the  whole,  then,  of  this  case,  I  am  deci- 
dedly of  opinion  that  there  are  no  circumstances  of 
probability,  nor  declarations,  nor  facts,  to  connect 
this  instrument  with  the  deceased ;  and  although 
the  preponderance  of  evidence  upon  the  abstract 
question  of  handwriting  may  be  in  favor  of  the 
party  propounding  it,  yet  it  is  by  no  means  conclu- 
sive even  upon  that  point-;  and  taking  all  the  cir- 
cumstances into  consideration,  I  feel  myself*  bound 
to  pronounce  that  the  parties  have  failed  in  proving 
this  instrument  to  be  the  genuine  act  of  the  tes- 
tator, and  I  therefore  pronounce  against  it. 

Costs  have  been  pressed  against  Mr.  Robert  Mar* 
riott,  as  well  upon  the  genei'al  principle  as  on  ac- 
count of  the  manner  in  which  the  suit  has  been 
conducted.  On  the  latter  ground,  I  should  be  un* 
willing  to  give  costs,  for  he  was  under  the  neces- 
sity of  pleading  every  thing  that  might  make  in 
favor  of  the  genuineness  of  the  paper,  when  once 
he  had  made  up  his  mind  to  propound  it.  But 
upon  the  general  principle  I  feel  greater  difficulty, 
for  I  see  no  reason  why  Mr.  Marriott  should  be  al- 
lowed to  make  this  experiment  for  his  own  advan- 
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tage,  at  the  expense  of  Captain  Bussell  and  Dr.       1836. 
Terry ;  they  have  been  kept  out  of  the  probate  of      y^i,,  21. 

the  will  for  twelve   months  and  have   been  put      _, 

to   considerable  expense  in  defending  themselves  ». 

against  the  effect  of  a  codicil  produced  under  these 
very  extraordinary  circumstances^  and  I  do  not  see 
how  I  can  reiiise  to  condemn  Mr.  Marriott  in  costs 
if  they  are  pressed  against  him.  But  I  confess  it 
would  be  a  relief  to  my  mind  if  costs  were  waived, 
as  I  feel  very  strongly  impressed  with  the  belief,  I 
may  say  conviction,  that  if  this  paper  is  a  fabrication, 
Mr.  Marriott  is  entirely  free  from  any  participation 
in  it. 

The  other  party  having  pressed  for  costs,  the 
Court  decreed  them  against  Mr.  Marriott. 


VOL.  I.  D 
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THE    OFFICE   OF   THE   JUDGE    PROMOTED    BY   CHICK 

against  ramsdale  and  chick,  falsely  called 

1835.  RAMSDALE. 


Jeb.  20th.  Tjjjg  ^^  ^  criminal  proceeding  instituted  by  Ann 
Criminal  suit  Cbick  against  Matthias  Ramsdale,  and  Joan  Chick^ 
fiageofthe  the  sister  of  his  former  wife,  for  incest.  The  cita- 
SS?^, \nd  pe-  tion  called  upon  the  parties  to  answer  to  a  suit 
nance enjomed.  a  touching  their  souls'  health,  &c.,  and  more  es- 
Penance  after-  < «  pecially  for  their  having  been  guilty  of  the  foul 
**  cnme  of  incest. 

The  King's  Advocate  and  Nicholly  for  the  Pro- 
moter, prayed  the  Court  to  assign  the  parties  to 
perform  the  usual  penance,  and  also  to  pronounce 
the  marriage  null  and  void. 

Addamson  behalf  of  the  parties  proceeded  against, 
contended  that  it  was  not  competent  to  the  Court 
to  pronounce  a  sentence  annulling  the  marriage — 
that  the  parties  were  called  upon  by  the  citation  to 
answer  merely  to  a  suit  for  incest — that  nothing 
was  said  therein  of  annulling  the  marriage  of  the 
parties — that  to  ingraft  upon  such  a  citation  a 
sentence  of  nullity  of  marriage,  bastardizing  the 
issue, ,  was  tantamount  to  permitting  the  party  to 
proceed  in  a  civil  suit,  without  the  necessary  proof 
of  interest. 


Judgment. 
1886.  Dr.  Lushington. 

April  28th.         1°  *^i8  case  the  office  of  the  judge  was  promoted 
by  Ann  Chick  against  Matthias  Ramsdale,  and  Joan 
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Chick  on  the  ground  of  incest,   alleged  to  have       18S5, 
been  committed  by  them.     The  incest  consisted  in     Apia  28th. 
Ramsdale  having  married  Joan,  the  sister  of  his       ^^ 
former  wife.     The  evidence  as  to  this  is  so  clear,     _    »• 
that  it  is  unnecessary  for  me  to  advert  to  it,  but  I 
delayed  giving  judgment  in  this  case,  in  conse- 
quence of  doubts  I  entertained  of  the  propriety  of 
pronouncing  a  sentence  annulling  the  marriage  of 
the  parties. 

The  citation  called  upon  the  parties  to  answer  to 
a  suit  touching  their  souls'  health,  and  more  espe- 
cially for  being  guilty  of  the  crime  of  incest,  and 
the  sentence  which  I  am  asked  to  sign  declares  the 
marriage  of  the  parties  to  be  null  and  void.  In 
consequence  of  the  doubts  I  felt  upon  this  point,  I 
directed  a  search  to  be  made  for  precedents,  and  I 
am  now  informed  that  in  the  case  of  Blackmore  and 
Thorp  against  Brider,  (a)  in  the  Arches,  on  10th 
of  April,  1816,  the  citation  was  similar  to  that  in 
the  present  case,  and  that  the  marriage  was  an- 
nulled ;  and  that  in  the  case  of  Cleaver  v.  Wood- 
ridge,  (&)  Arches,  1789,  the  citation  was  the  same, 
and  the  sentence  which  cannot  be  found  would  seem 
to  have  been  the  same  also ;  as  there  is  no  proof  that 
these  cases  were  determined  without  sufficient  con- 
sideration, although  I  still  entertain  some  doubts 
upon  this  point,  I  must  consider  them  as  precedents 
binding  on  this  court ;  I  therefore  pronounce  this 
marriage  null  and  void,  and  direct  the  parties  to 
perform  the  usual  penance. 


On  a  subsequent  day,   (6th  of  May)  Addams 
prayed  the  Court  to  remit  the  penance  directed  in 

(a)  2  PhiU.  359.  (6)  2  Phill.  362,  note. 

D    2 


Crick 

9. 

Ramsdalz. 
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1835.  this  case ;  he  founded  his  application  upon  a  cer-* 
2JJ  gyj  tificate  and  affidavit  of  Dr.  Taylor,  the  medical  at- 
tendant of  the  parties,  that  ^^  Matthias  Ramsdale 
'^  had  been  attacked  in  March  last  with  a  brain 
^'  fever,  and  that  he  had  been  in  an  unsound  state 
**  of  mind  in  consequence,  and  that  in  his  (Dr, 
'*  Taylor's)  opinion  very  disastrous  consequences 
*^  might  result  from  his  performing  the  prescribed 
*^  penance." 

'^  That  Joan  Chick  has  a  morbid  state  of  her 
'*  uterine  system,  that  in  February  last  she  had  a 
"  premature  labour  (induced  by  the  state  of  her 
'*  mind)  attended  by  dangerous  hemorrhage,  from 
* '  the  effects  of  which  she  is  not  yet  recovered,  and 
'^  that  she  is  now  again  pregnant,  that  any  excite- 
'^  ment  will  be  calculated  to  induce  miscarriage 
*'  and  uterine  hemorrhage,  and  that  she  would  be 
'^  exposed  to  dangerous  risk  if  the  penance  be 
*'  carried  into  efl'ect." 

And  he  cited  the  case  of  Burgess  against  Bur- 
gess, (a) 

The  King^s  Advocate  did  not  object  to  a  suspen- 
sion of  the  penance,  but  submitted  that  sufficient 
cause  was  not  shown  for  its  remission. 

Dr.  Lushington. 

The  Court  in  this  case  pronounced  its  usual 
sentence,  that  the  parties  should  do  the  ordinary 
penance,  and  I  did  so,  because  it  appeared  to  me 
that  it  was  a  matter  of  form,  and  that  it  was  not 
competent  for  the  Court,  but  upon  special  circum- 
stances, to  depart  from  the  usual  form. 

I  accede  to  the  remarks  of  Lord  Stowell  in  Bur- 
gess against  Burgess. 

(a)  Consist.  Rep.  384,  393. 


1 

♦ 


V.  rt 
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Whatever  may  have  been  the  reasons  for  the  per-        1885. 
formance  of  penance  in  former  days,  certainly  they      M^y  eth. 
do  not  apply  with  equal  force  to  the  present  time.        ~ — 
The  facts  stated  in  the  certificate  and  affidavit  of         «• 
Dr.  Taylor,  render  it  the  imperative  duty  of  the 
Court  not  to  enforce  this  part  of  its  sentence,  at 
least  at  the  present  time. 

As  this  statement  is  uncontradicted,  I  must  pre- 
sume that  it  is  an  accurate  representation  of  the 
circumstances  of  the  parties,  and  undoubtedly  if  it 
be  true,  it  becomes  the  duty  of  the  Court  not  to 
expose  the  parties  to  the  hazard  which  Dr.  Taylor 
says  would  be  likely  to  be  incurred ;  for  this  part 
of  the  sentence  was  not  intended  as  anything  more 
than  a  public  recantation  of  the  offence  of  which 
the  parties  have  been  guilty;  I  have  no  hesitation, 
therefore,  in  saying,  that  the  Court  would  not  at- 
tempt to  enforce  the  penance  against  either  of  the 
parties  at  present;  but  I  am  bound  to  consider 
whether  I  ought  to  suspend  the  sentence  merely, 
or  dispense  with  it  altogether. 

The  learned  counsel  for  the  promoter  has  ex- 
pressed his  ready  concurrence  in  the  suspension  of 
the  penance ;  but  in  my  judgment,  considering  the 
state  of  both  parties,  by  allowing  the  threat  of 
penance  to  hang  over  their  heads  for  an  indefinite 
time — for  the  extent  of  time  for  which  the  penance 
is  to  be  suspended  it  is  impossible  to  tell — the  pro- 
bable consequences  would  be  almost  as  detrimental 
as  the  actual  performance  of  it.  I  therefore  think 
it  right  and  fitting  to  remit  the  penance. 
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ARCHES  COURT  OF  CANTERBURY. 


TONGUE   V,   ALLEN. 


1835. 


The  King's  Advocate  and  Haggard,  in  support 
of  the  sentence. 

Addams  contrk. 

Judgment. 
^^?"If*"'  Sir  Herbert  Jenner. 

May  7th, 

3rd  Session.        This  is  au  appeal  from  the  Consistory  Court  of 

SuitofnuUity  Loudou  in  a  suit  of  nullity  of  marriage,  by  reason 

ttn^eM^  4.  o^  uuduc  publication  of  banns  brought  by  the  father 

ofunduriJbi^  of  a  minor,  Edward  Croxall  Tongue  against  Mary 

cation  of  banns  Auuc  Alien,  widow,  falsclv  callin&c  herself  Tongue. 

sustained ;  both         ^,  .       .  ^ .  i       ^..^     ,      n   a       .i 

i;  parties  having  The  citatiou  was  retumcd  on  the  22nd  of  April, 
and°^fiyin-  1834,  the  libel  was  brought  in  on  the  16th  of 
^*^^^*^  May,  and  admitted  without  opposition  on  the  first 
publication."     session  of  Trinity  Term,  the  29th  of  May,  1834. 

The  marriage  was  confessed,  and  a  negative  issue 
was  given  to  other  parts  of  the  libel,  five  wit- 
nesses were  examined,  no  interrogatories  were  put 
to  the  witnesses,  nor  was  any  counterplea  given 
in,  so  that  the  case  came  on  to  be  heard  on  the 
evideiice  taken  on  the  libel  only,  when  the  judge 
of  the  Consistory  Court  was  of  opinion  that  the 
proof  was  insufficient,  and  dismissed  the  party 
cited. 

From  this  sentence  an  appeal  was  brought  to 
this  Court,  and  an  allegation  containing  supple- 
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mental  matter  was  offered,  which  was  opposed  and       1^^* 


rejected  by  the  Conrt,  so  that  the  appeal  has  been  EAmRTnM, 
•heard  upon  the  same  evidence  as  in  the  Court    3^X«2wu 

below.  

The  fiacts  of  the  case  appear  to  be  these.  The  «. 
minor  (the  son  of  Edward  Tongue,  who  is  described 
as  a  gentleman  of  considerable  landed  property,  on 
which  he  resided  in  Staffordshire)  was  born  on  the 
4th  of  May,  1815,  and  was  baptised  on  the  15th 
of  October  following,  as  Edward  Croxall  Tongue ; 
in  1828  or  1829,  he  was  placed  at  a  school  kept  by 
a  gentleman  of  the  name  of  Atchison,  at  Edgbaston 
near  Birmingham,  in  Warwickshire ;  in  1832,  Mr. 
Atchis(Hi  removed  from  Edgbaston  to  Keynsham, 
in  the  county  of  Gloucester ;  and  in  January,  1833, 
a  second  son  of  Mr.  Tongue's  was  sent  to  the  same 
school.  It  further  appears  that  Mrs.  Allen,  the 
sister  of  Mr.  Atchison,  who  was  about  tfairty^five 
years  of  age,  and  a  widow,  lived  with  her  brother 
at  Edgbaston  and  Keynsham  as  housekeeper,  and  to 
superintend  the  pupils,  that  the  young  man  was 
always,  as  well  at  home  as  at  school,  called  by  the 
name  of  Croxall,  the  baptismal  name,  Edward, 
having  become  entirely  dormant  and  disused,  al- 
though it  certainly  does  appear  that  he  had  been 
seen  to  write  the  name  Edward,  but  whether  with 
or  without  the  name,  Croxall,  is  not  stated,  but 
the  general  effect  of  the  whole  evidence  is,  that  he 
was  called,  addressed,  and  spoken  of,  by  his  fa- 
mily, friends,  and  schoolfellows,  and  by  Mrs.  Allen 
as  Croxall  only  :  and  so  much  had  that  become  the 
name,  by  which  he  was  known,  that  one  witness 
says  that  if  he  had  heard  Edward  Tongue  men- 
tioned he  should  have  supposed  the  father  was 
meant. 


AtLSN. 
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1835.  In  the  beginning  of  1833,  the  parties  having 

EastbbTebm,  agreed  to  be  married,  banns  of  marriage  were  pub- 

3r^*lel^n     ^^^^^^  ^^  Sunday,  the  lOth  of  February,  and  on  the 

two  following  Sundays  in  the  church  of  St.  Mi- 

e/  chael,  Bristol,  in  the  names  of  Edward  Tongue, 
and  Mary  Anne  Allen,  altogether  omitting  the 
name  Croxall,  by  which,  as  has  been  already  ob- 
served, the  young  man  was  generally,  if  not  uni- 
versally known;  and  it  is  charged  that  this  was 
knowingly  and  wilfully  done,  and  by  preconcert 
between  the  parties  for  the  purpose  of  fraudulent 
concealment. 

In  pursuance  of  the  banns  so  published,  the  mar- 
riage was  celebrated  on  the  26th  of  February,  in 
the  church  of  St.  Michael. 

After  the  marriage  the  parties  returned  to  Keyn- 
sham,  where  the  minor  continued  as  n  pupil  of  Mr. 
Atchison's  until  the  Midsummer  vacation,  when  he 
went  home  unaccompanied  by  Mrs.  Allen ;  at  the 
end  of  the  vacation  he  returned  to  school,  and  at 
Christmas  again  went  home ;  none  of  his  family  &t 
such  time  having  the  least  suspicion  of  the  con- 
nexion between  him  and  Mrs.  Allen :  during  these 
holidays,  however,  some  circumstances  came  to  the 
knowledge  of  the  father  which  induced  him  to 
make  inquiry,  when  he  was  for  the  first  time  in- 
formed of  the  marriage  of  his  son,  whom  he  im- 
mediately sent  abroad ;  and  the  parties  have  had  no 
further  intercourse  together. 

Proceedings  were  shortly  afterwards  instituted  for 
the  purpose  of  having  the  marriage  declared  null 
and  void  ;  such  is  the  general  outline  of  the  case  as 
collected  from  the  history  given  by  the  witnesses, 
and,  which,  ds  there  is  no  dispute  as  to  the  main 
facts  it  is  not  necessary  to  detail  more  minutely. 
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The  result  then  is  this,  that  at  the  marriage  the  1835. 
minor  was  between  seventeen  and  eighteen  years  of  easter  t«bm 
age;  the  woman  thirty-four  or  thirty-five,  and  a 
widow,  or  representing  herself  as  such,  and  the 
sister  of  the  master  of  the  school  where  he  was 
placed;  that  the  marriage  was  clandestine,  and 
continued  secret  and  unknown  to  the  family  of  the 
minor,  for  nearly  twelve  months ;  that  the  name 
of  baptism,  by  which  alone  he  was  generally  known, 
was  omitted  in  the  publication  of  the  banns ;  and 
that  this  was  done  for  the  purpose  of  concealment, 
and  in  fraud  of  the  father's  rights,  there  can  be  no 
doubt. 

The  question,  therefore  is,  whether  a  marriage 
under  such  circumstances  is  good  and  valid  accord- 
ing to  the  existing  marriage  law  of  this  country ; 
for  under  the  original  marriage  act,  the  26  Geo.  2, 
c,  33,  the  marriage  would  have  been  clearly  void, 
it  having  been  repeatedly  held  that  the  omission 
of  the  name  of  general  repute  in  the  publication 
of  banns,  when  for  the  purpose  of  fraud  rendered 
the  marriage  void,  as  in  the  case  of  Pouget  v. 
Tomkins,  (a)  in  which  Lord  Stowell  observed,  that 
all  parts  of  a  baptismal  name  ought  to  be  set  forth, 
as  composing  altogether  the  name  and  legal  descrip- 
tion of  the  party,  yet  he  would  not  go  the  length 
of  deciding  that  in  all  cases  the  omission  of  a  name 
would  be  fatal,  where  no  fraud  was  intended,  ilor, 
any  deception  practised,  and  where  the  suppression 
was  only  of  a  dormant  name. 

The  present  statute,  the  4  Geo.  4,  c.  76,  equally 
requires  the  true  names  of  both  parties  to  be  pub- 
lished, but  in  order  to  obviate  the  inconveniences, 


(rt)  2  Consist.  Rep.  p   142. 
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1835.       and  to  prevent  the  crying  injustice  which  arose 

EMmfL  Tkbm   ^^^  ^^  *^^  ^^^  ^  ^^  fonnerly  stood,  and  the  cruel 
MavTih,      injuries  to  which  innocent  parties  were  exposed, 

it  has  provided,  that  in  order  to  annul  a  marriage 

°^"*  on  the  ground  of  the  banns  having  been  unduly 
Ali,ew.  published,  "  the  parties  must  have  knowingly  and 
^^  wilfully  intermarried  without  due  publication  of 
'  *  banns ; "  the  construction  which  has  been  put 
upon  the  twenty-second  section  of  the  4  Geo.  4, 
c.  76,  in  the  few  cases  as  yet  determined  under  it, 
is  that  both  parties  must  be  cognizant  of  the  undue 
publication.  This  indeed  seems  to  arise  necessarily 
from  the  words  of  the  act  itself;  the  "  parties'* 
are  spoken  of  in  the  plural  number,  and  there  would 
have  been  no  necessity  for  any  enactment  at  all 
upon  the  subject,  if  the  knowledge  of  one  party 
would  have  been  sufficient  to  render  the  marriage 
void,  as  there  can  hardly  be  a  case  in  which  one 
of  the  parties  must  not  be  cognizant  of  the  fact. 

But,  however,  this  mq.y  be,  the  same  construction 

I  has  been  put  upon  this  section  of  the  act  in  the 

I  courts  of  common   law  as  in  these  courts :    the 

cases  have  been  referred  to  in  the  argument  and 

the  Court  will  notice  them  hereafter,  at  present  it 

will  be  enough  to  say  that  it  entirely  agrees  in  the 

soundness  of  that  construction ;  and  it  only  remains 

.  to  be  seen  whether  there  is  sufficient  proof  in  the 

present  case  to  justify  the  Court  in  coming  to  the 

conclusion,  that  both  parties  were  cognizant  of  the 

undue  publication  of  banns,  before  the   marriage 

f     Vas  solemnized  ;  for  I  also  agree  with  the  decisions 

/      before  adverted  to,  that  the  knowledge  must  be 

shown  to  have  existed  before,  and  not  after  the 

\      marriage.     The .  manner  in  which  this  knowledge 

\     is  to  be  proved  must  vary  according  to  the  circum- 
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fitaaces  of  each  case,  that  may  be  quite  sufficient  1835. 
in  one  which  would  not  suffice  in  another,  and  ea«tbr  Xiaii, 
although  it  may  be  true  that  in  construing  the  law, 
the  favourable  or  unfavourable  nature  of  the  trans- 
action in  question  ought  not  to  be  taken  into  con- 
sideration, yet  circumstances  may  give  a  greater  or 
less  effect  to  the  evidence  of  the  facts  to  which  the 
law  is  to  be  applied,  and  may  furnish  a  clue  to 
guide  the  Court  to  the  proper  conclusion  to  be 
drawn  from  them.  It  cannot  be  required  that  in 
every  case  direct  and  positive  proof  should  be  ad- 
duced ;  if  so,  I  am  inclined  to  agree  with  the  obser- 
vation of  Dr.  Addams,  that  in  most  cases  the  fraud 
would  be  successfiil,  the  parties  would  have  nothing 
to  do  but  to  keep  their  own  secret.  The  Court 
must  therefore  take  all  the  circumstances  into  con- 
sideration, and  deduce  its  conclusion  from  them. 
It  was  indeed  hardly  denied  that  circumstantial 
evidence  would  be  sufficient,  but  it  was  said,  it  must 
be  such  as  to  leave  no  reasonable  doubt  on  the 
mind  of  the  Court.  It  is  necessary  then  to  consi- 
der what  the  circumstances  are. 

In  all  cases  of  this  kind,  three  questions  neces- 
sarily arise : — 

First,  Whether  a  marriage  has  been  had  between 
the  parties  to  the  suit. 

Secondly,  Whether  there  has  been  an  undue 
publication  of  banns. 

Thirdly,  Whether  both  parties  were  cognizant  of 
the  undue  publication  before  the  marriage  was  cele- 
brated. 

Now  here  there  can  be  no  doubt  of  the  fact 
of  marriage  between  these  parties,  nor  of  their 
identity. 

Secondly,  There  can  be  no  doubt  from  what  has 
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]  835.  been  observed,  that  there  was  an  undue  publication 
Easi^  Term  ^^  bauns,  it  would  be  a  waste  of  time  to  inquire 
May^^j^  further  on  this  point ;  and  it  is  equally  clear  that 
concealment  was  the  object  of  both  parties.  The 
third  point,  whether  both  parties  were  cognizant  of 
the  undue  publication,  remains  to  be  considered; 
Now  that  Mrs.  Allen  knew  cannot  be  denied,  she  in 
fact,  although  it  is  otherwise  pleaded  in  the  libel, 
gave  the  instructions  for  the  publication  of  the 
banns :  it  was  said  that  the  evidence  as  to  this  fact 
was  irregularly  introduced,  and  perhaps  it  was  so, 
but  if  it  were  not  true,  it  might  have  been  con- 
tradicted even  after  publication,  but  no  attempt  of 
that  kind  was  made  either  here  or  in  the  Court 
below ;  I  must  therefore  take  that  fact  as  proved. 
There  is  certainly  no  direct  proof  of  concert  be- 
tween the  parties,  but  there  is  a  pretty  strong  pre- 
sumption of  it ;  both  were  living  in  the  same  house, 
having  daily  communication  with  each  other ;  both 
must  have  known  of  the  necessity  for  concealment, 
and  neither  could  well  have  been  ignorant  of  the 
means  to  be  used  from  the  very  nature  of  the 
transaction ;  but  it  does  not  rest  here,  the  proceed- 
ings at  the  time  of  the  marriage  are  material ;  it  is 
sworn  that  it  is  the  practice  in  this  parish  to  show 
the  banns-book  to  both  parties,  and  to  inquire 
whether  they  are  correctly  described  or  not,  and 
Sarah  Haynes,  the  sextoness,  says,  ''  she  is  sure  it 
"  was  done  on  the  present  occasion."  Now  was  the 
fact  so  or  not  ?  The  witness  deposes  positively  to 
the  practice,  and  that  it  was  observed  on  this  occa- 
sion ;  if  the  fact  were  not  so,  it  might  have  been 
counterpleaded,  and  the  minister  and  clerk  might 
have  been  brought  to  contradict  the  sextoness ; 
there  is  no  reason  to  believe  that  she  deposes  falsely, 
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.       and  there  can  be  no  reason  assigned  why  the  usual       ISS5» 
\      practice  should  not  have  been  adhered  to  at  this  eawer  Ts*m, 
marriage.     Again,  during  the  ceremony  the  minor    sJJ'jJ^^'n^ 

must  have  answered  to  the  name  of  Edward,  and        

there  is  no  evidence  to  show  that  he  evinced  any  v. 

surprise  at  being  so  addressed.  And  after  the  cere-  ^^^' 
mony  was  concluded,  he  signed  that  name  to  the 
entry  in  the  register  without  hesitation.  This  lat- 
ter circumstance  standing  alone  might  not  perhaps 
have  been  sufficient  to  fix  him  with  a  knowledge  of 
the  undue  publication  of  banns,  but  taken  in  con- 
junction with  all  the  other  circumstances  it  goes  a 
considerable  way  to  satisfy  me  of  his  previous  know-^ 
ledge  of  the  intended  fraud. 

These  facts  then  taken  altogether  form  a  strong 
body  of  evidence  upon  which  the  Court,  had  this 
been  the  first  case  arising  under  the  statute,  might, 
and  would,  have  felt  itself  justified  in  pronouncing 
this  marriage  to  be  void,  as  having  been  knowingly 
and  wilfully  by  both  parties  contracted  without 
due  publication  of  banns. 

But  cases  have  been  referred  to,  which  the  Court 
must  now  proceed  to  consider,  in  order  to  see 
whether  they  at  all  interfere  with  the  impression  it 
has  stated  itself  to  entertain  as  to  the  effect  of  the 
evidence  here  produced. 

The  first,  that  of  Wiltshire  against  Prince,  in  the 
Consistory  Court  of  London,  (a)  was  a  suit  brought 
by  the  father  of  a  minor,  for  the  purpose  of  setting 
aside  the  marriage  of  his  son  with  a  woman  servant 
in  the  family ;  wrong  names  had  been  used  in  the 
publication  of  the  banns,  and  there  was  clear  proof 
that  both  parties  knew  it,  and  that  it  was  for  the 

(a)  3  Uagg.  Ecc.  Rep.  p.  332. 
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1835.  purpose  of  fraud :  there  was  no  doubt  of  the  fact  of 
Eaweb  Term  ^^*^  parties  being  cognizant  of  the  undue  publica- 
^^ayjth^  tion  of  banus  before  the  marriage,  and  the  Court 
accordingly  pronounced  it  void ;  that  case  therefore 
is  important  only  as  showing  the  construction  put 
upon  the  words  of  the  Act  of  Parliament,  by  the 
learned  judge  of  that  Court,  namely,  that  both 
parties  must  be  cognizant  of  the  undue  publication 
of  banns :  nothing  was  there  determined  as  to  the 
nature  of  the  proof  required. 

The  second  case  cited,  was  that  of  the  King 
against  the  Inhabitants  of  Wroxton,  (a)  which  was 
a  question  sent  by  the  Quarter  Sessions  for  the 
opinion  of  the  Court  of  King's  Bench.  The  facts 
were  found  by  the  justices,  and  the  Court  was 
bound  by  them ;  on  what  evidence  the  justices 
came  to  the  conclusion  of  fact  does  not  appear; 
but  they  stated,  that  the  woman  was  ignorant  of 
the  false  publication,  although  the  names  used  were 
very  different  from  the  true  names. 

The  decision  of  the  King's  Bench  on  the  facts 
found  by  the  justices  was,  that  as  the  woman  did 
not  know  of  the  false  publication  of  banns  the 
marriage  was  good  ;  in  fact  it  goes  no  further  than 
to  adopt  and  confirm  the  construction  which  had 
been  put  upon  the  statute  in  the  case  of  Wiltshire 
».  Prince.  These  cases,  therefore,  prove  nothing 
more  than  that  in  order  to  render  a  marriage  null 
and  void,  by  reason  of  undue  publication  of  banns, 
both  parties  must  be  shown  to  have  been  cognizant 
of  the  undue  publication  before  the  celebration  of 
the  marriage. 

But  the  case  more  particularly  relied  upon  as 

(a)  4  Barn.  &  Ad.  640. 
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applicable  to  the  case  now  before  the  Court,  was  1835. 
that  of  Hadley  t;.  Reynolds,  which  occurred  in  this  e^^^^^,^ 
Court,  but  has  not  yet  been  reported.  The  circum-  May  7th, 
stances  of  that  case  were  extremely  different  from 
the  present ;  there  the  husband,  after  a  cohabita* 
tion  for  three  years,  and  a  half  and  the  birth  of  a 
child,  sought  to  set  aside  his  own  marriage,  he 
himself  having  caused  the  banns  to  be  published  ; — 
it  was  so  pleaded  by  him.  He  was  a  clergyman 
of  twenty-six  or  twenty-seven  years  of  age,  the 
woman  twenty-two,  both  were  therefore  at  full 
liberty  to  contract  marriage:  no  rights  of  third 
parties  were  invaded.  The  woman  having  no  oc- 
casion to  have  recourse  to  fraudulent  concealment, 
nor  having  any  reason  to  suppose  that  fraud  was 
to  be  resorted  to ;  there  was  no  evidence  to  show 
that  she  was  at  all  acquainted  with  the  intended 
use  of  false  names ;  the  banns  were  published  at 
Birmingham,  she  was  at  Worcester ;  there  was  not 
any  ground  to  presume  that  there  was  any  pre- 
vious knowledge  on  her  part  of  the  undue  publica- 
tion ;  true  it  is  that  she  answered,  during  the  cere- 
mony, to  the  wrong  name,  and  also  after  the  mar- 
riage, signed  that  name  in  the  register ;  those  were 
the  only  circumstances  from  which  her  knowledge 
could  be  inferred,  and  the  Court  rightly  holding, 
that  in  such  a  case,  the  strictest  proof  was  neces- 
sary, was  of  opinion  that  those  circumstances  alone 
were  not  sufficient  evidence  of  the  faqt. 

But  what  is  the  present  case  ?  A  woman,  situated 
as  I  have  described,  persuades,  for  so  I  must  pre- 
sume, a  boy  not  half  so  old  as  herself,  to  marry  her ; 
she  knowing  that  he  had  a  father  who  would  disap- 
prove of  the  marriage,  gives  instructions  for  the  pub- 
lication of  the  banns,  omitting  that  which  must  be 
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coBsidered  as  the  only  real  baptismal  name  of  the 
minor,  and  this  for  the  purpose  of  fraud,  the  parties 
being  in  constant  and  daily  communication  with 
each  other ;  they  proceed  to  Bristol  on  the  morning 
of  the  marriage,  and  return  to  school  the  same  day, 
when  they  resume  their  usual  occupations,  she  su- 
perintending  her  brother's  pupils,  he  continuing  his 
education  ;  no  one  of  his  schoolfellows  nor  any  one 
else  suspecting  that  any  connexion  existed  between 
'them.  It  is  precisely  the  case  against  which  the 
legislature  must  have  intended  to  provide — the 
maxim,  semper  preesumiiur  pro  matrimomo,  strongly 
applies  to  Hadley's  case,  but  not  to  this,  where 
fraud  was  meditated  by  both  parties,  and  in  which 
it  may  not  unjustly  be  presumed,  that  both  were 
acquainted  with  the  means  by  which  that  fraud  was 
to  be  carried  into  effect. 

On  the  whole,  I  cannot  bring  my  mind  to  doubtj 
that  both  parties  knowingly  and  wilfully  intermar- 
ried without  due  publication  of  banns,  and  I  there- 
fore pronounce  for  the  appeal,  retain  the  principal 
cause,  and  declare  this  marriage  to  be  null  and 
void. 


The  sentence  of  the  Arches  Court  in  this  case  was 
affirmed  on  appeal  by  the  Judicial  Committee  of 
the  Privy  Council,  on  the  Slstof  June,  1836. 

Pmcnf~The  Rt.  Hon.  Sir  L.  Shadwell,  V.  C. 
Mr.  Justice  Bosanquet, 
Baron  Parke, 

Thos.  Erskine,  C.  J.,  of  the 
Court  of  Bankruptcy. 
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WRIGHT  r.    BLWOOD,    FALSELY   CALLING    HERSELF  


Trxnitt  Tum, 


This  was  a  cause  of  nullity  of  marriage  by  reason  M&rmg«  with- 
of  undue  publication  of  banns,  promoted  by  James  cation  o/bano^, 
Dennis  Wright  against  Amelia  El  wood,  heretofore  ^1^4'g!*4I*' 
calling  herself  Emma,  otherwise  Emily  Wright,  ^^q^'„^ 
and  pretending  to  be  the  wife  of  the  said  James  ofthepartieg 

^  ^  knew  of  the 

Dennis  Wright.  faUe  publica- 

The  libel  pleaded : — 

First,  That  Harlow  Elwood  and  Amelia  Elwood, 
then  Amelia  Dames,  were  married  on  the  22nd  of 
October,  1821,  at  a  private  house,  in  the  parish  of 
Straid,  in  the  county  of  Mayo,  in  Ireland,  by  the 
Rev.  Anthony  Thomas  Clerk,  a  minister  in  Holy 
Orders  of  the  United  Church  of  England,  by  vir- 
tue of  a  license  first  had,  and  that  an  entry  was 
made  of  such  marriage  in  the  parish  register. 

Second,  That  by  the  law  of  Ireland,  a  marriage 
by  a  clergyman  of  the  United  Church  of  England 
and  Ireland,  in  a  private  house  is  valid. 

Third,  That  the  register  book  of  marriages,  for 
Straid,  for  that  year  is  lost. 

Fourth,  Cohabitation  until  in  or  about  1823, 
when  Amelia  Elwood  separated  from  her  said  hus- 
band. 

Fifth,  That  at  the  end  of  the  year,  1825,  Amelia 
Elwood   assumed  the  Christian  name  of  Emma, 

VOL.   I.  E 
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1835.       and  gave  out  and  pretended  that  she  was  a  spinster. 

Trinity  Term,  ^^^^  James  Dennis  Wright,  bachelor,  believing  that 

M^s^bn     *^^  ®^^^  Amelia  Elwood,  so  assuming  the  name  of 

Emma,  was  then  a  spinster  and  free  from  all  ma- 

V.  trimonial  contracts  aud  engagements,  made  his 
LwooD.  courtship  and  addresses  by  way  of  marri^e  to  her, 
and  that  she  consenfed  to  be  married  to  him,  that 
he  caused  banns  of  marriage  between  himself  and 
the  said  Amelia  Elwood,  (then  the  wife  of  the  said 
Harlow  Elwood),  by  the  name  of  Emma  Elwood, 
spinster,  to  be  published  in  the  parish  church  of 
St.  John  the  Evangelist,  Westminster,  on  Sunday, 
28th  of  May,  Sunday,  4th  of  June,  and  on  Sunday, 
11th  of  June,  1826,  and  that  they  were  married 
on  the  6tk  of  July,  1826. 

Sixth,  Pleaded  the  entry  of  the  marriage. 

Seventh,  That  at  the  several  times  of  publication 
of  the  banns,  the  said  Harlow  Elwood,  the  husband 
of  the  said  Amelia  Elwood,  was  living ;  and  that 
he  died  on  the  27  th  of  June,  1826,  at  Bally  more  in 
Ireland. 

Eighth,  Pleaded  the  identity  of  the  wife. 

Ninth,  That  the  parties  cohabited  together  as 
husband  and  wife  until  September,  1828,  when  the 
said  J.  D.  Wright  having  discovered,  that  he  had 
been  imposed  upon  by  said  Amelia  Elwood,  inas- 
much as  she  was  the  wife  of  the  said  Harlow  Elwood 
at  the  time  of  the  publication  of  the  banns,  he  se- 
parated himself  from  her. 

Addams  in  opposition  to  the  libel  contended  : — 

First,  That  there  was  no  undue  publication  of 
banns — ^that  the  names  Amelia  and  Emma  were 
the  same,  or,  at  least,  that  there  was  not  such  a 
variation  of  names  as  would  render  the  banns  void, 
especially  as  it  was  not  pleaded  in  the  usual  way. 
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that  Amelia  was  the  baptismal  name  of  the  party,       1835« 
and  her  usual  and  proper  name.  _ ~~ 

TniNitT  Term 

Secondly,  That  supposing  the  publication  of  banns  J""®  23"i,  * 
was  an  undue  publication,  still  that  the  marriage 
wad  a  valid  one,  as  by  the  present  marriage  act 
both  parties  must  be  conusant  of  the  undue  publi-  Elwood, 
cation ;  whereas  it  is  pleaded  in  this  libel  that  the 
husband  believed  that  the  wife  was  a  spinster  at  the 
time  of  the  publication. 

Phillimore  and  Haggard  in  support,  contended, 
that  by  the  marriage  law,  independent  of  the  Acts 
of  Parliament,  no  marriage  could  be  celebrated 
without  publication  of  baims  or  dispensation. 

That  the  party  being  a  married  woman  at  the 
time  could  not  authorize  the  publication  of  banns, 
that  the  banns  must  be  taken  to  be  a  nullity,  and 
consequently  the  marriage  also  must  be  null  and 
void. 

4 
1 

Judgment. 

Dr.  Lushington. 

The  libel  in  this  case  pleads,  that  Harlow  and 
Amelia  Elwood  were  married  in  a  private  house 
in  Ireland,  in  October,  1821  (now  that  must  be 
taken  to  be  a  valid  marriage). 

It  then  pleads,  that  James  Dennis  Wright  oaused 
banns  of  marriage  to  be  published  between  himself 
and  Emma  Elwood,  spinster,  on  the  38th  of  Jlifay,' 
4th  of  June,  and  Uth  of  June,  I&265  and  it  alleges 
that  she  was  properly  Amelia  Elwood,  the  wife  of 
Harlow  Elwood,  that  he  was  living  after  the  publi- 
cation of  banns,  and  that  he  died  before  die  oele* 
bration  of  the  marriage,  6th  of  July,  1826 ;  and  the  . 
question  is  whether  or  not  such  marriage  can  be 
pronounced  null  and  void. 

E  2 
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18S5.  Now  the  first  objection  to  this  libel  is,  that  the 

TmniTTTBiiM,  variation  of  the  names  is  not  such  as  would  render 

m^m;    ^^®  publication  of  banns  an  undue  publication ; 

but  assuming,  at  present,  that  the  publication  was 

V.  such  as  to  cause  a  sufficient  disguise  of  the  parties, 
the  most  essential  fact  is,  that  at  the  period  of 
publication,  Mr.  Wright  supposed  that  Mrs.  Elwood 
was  a  spinster,  it,  therefore,  cannot  be  said  theLt 
this  was  a  false  publication  of  banns  had  with  the 
consent  and  connivance  of  both  parties. 

Under  the  present  marriage  act,  4  Geo.  4,  c.  76, 
there  is  no  nullity,  except  under  the  22nd  section, 
which  enacts,  ^ '  that  if  any  person  shall  knowingly 
^^  and  wilfully  intermarry  in  any  other  place  than 
a  church,  or  such  public  chapel,  wherein  banns 
may  be  lawfully  published,  unless  by  special 
licence,  or  shall  knowingly  and  wilfully  inter- 
<<  marry  without  due  publication  of  banns  or  li- 
cence, from  a  person  or  persons  having  authority 
to  grant  the  same,  first  had  and  obtained,  or  shall 
knowingly  and  willingly  consent  to  or  acquiesce 
**  in  the  solemnization  of  such  marriage  by  any 
**  person  not  being  in  Holy  Orders,  the  marriages 
*^  of  such  persons  shall  be  null  and  void  to  all 
*^  intents  and  purposes  whatsoever.''    The  first  con- 
sideration then  is,  whether  this  is  such  a  marriage 
as  comes  within  any  of  these  provisions,  and  I  am 
of  opinion  that  it  is  not. 

The  construction  put  upon  this  clause  is  the  same 
in  this  as  in  other  courts,  although  there  may  be  a 
difference  of  opinion  as  to  the  evidence  which  may 
be  required. 

But  it  was  pressed  upon  the  Court,  that  inde- 
pendently of  the  statute,  this  is  a  nullity  by  the 
general  marriage  law  of  England. 


a 
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Now  the  act  coBiinences  ynth  repealing  all  other       18SS. 
aets  previously  in  force,  and  I  must  look  to  the  t«ikit¥  tum 
provinons  of  liiis  statute  and  nothing  elsei  mI^^^ 

Before  the  26  Geo.  3,  c.  33,  the  first  statute  on       — 

Wmbt 

Uie  subject ;  this  would  clearly  have  been  a  good  ^  v. 
marriage.  A  marriage  in  a  church  would  un- 
doubtedly have  been  as  valid  without  banns  or 
licence  as  with,  for  although  they  were  requisites 
fit  and  proper  to  be  complied  with,  yet  they  were 
not  necessary  to  the  validity  of  the  marriage. 

The  only  conclusion  that  I  should  come  to  would 
be  that  this  was  a  valid  marriage,  and  I  therefore 
reject  the  libel. 


THE   OFFICE   OF   THE   JUDGE   PROMOTED    BY  WILLIAMS 

V.   BROWN. 


Addams  for  Mr.  Williams. 


H^msf^rd^  contra.  ^^^ 

Dr.  Lushington.  ^ 


m  I  ■ 

In  this  case,  the  office  of  the  judge  has  been  pro-  The  right  of 
moted  by  the  Rev.  Mr.  Williams,  the  incumbeqt  chapei  unfer^  ^ 
of  the  parish  of  Hendon   against  the  Rev.  Mr.  w^^^c.ae^^ 
Brown ;  and  the  object  of  the  suit,  as  I  imderstand,  ^"^  ^^^ 
is,  to  ascertain  in  this  form,  whether  Mr,  Brown  ">«  condition* 

'  ,  required  by  the 

has  been  officiating  in  the  parish  of  Hendon  under  ^t  be  strictly . 
a. competent  authority  or  .not.    Although  the  form  ^'°^ 


The  coDditiona 


of  the  suit  is  a  criminal  one>  I  apprehend  that  all  i^^^l 
that  is  sought  to  be  determined,  upon  the  facts  ^^^'J'^'^*'^- 
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.1835.  before  the  Cpurt,  is,  the  rights  of  the  respective 

XrwitvTehm  P^^'CS.     Undoubtedly  the  question  to  be  decided 

junddoth,  ig  of  very  c(msiderable  importan^^e,   and  I  have 

deemed  it  my  duty  to  give  it  Very  senous  consi- 

WiLUAAiB  ^gj^|.j^jj^  g^^jj  1^  endeavour,  if  possible, .  on  a  con- 

.B«ow>L  sideration.of  the  Act  of  Parliament,  to  find  out  its 
•true  coQstructioB^  with  reference  to  the  facts  and 
circumstances  proved  in  evidence.  Before  I  pro- 
ceed minutely  to  consider  the  facts  and  theiaw,  I 
think .  it  right  to  make  an  observation  upon  ^he 
jurisdiction  of  the  Court  in  this  case.  When  the 
suit  wis  originally  instituted,  I  certainly  enter- 
tained some  doubt  how  far  it  was  competent  for 
this  Court  to  exercise  jurisdiction  to  the  fullest  ex- 
tent to  which  the  case  might  be  carried.  But  on 
reference  to  authorities — the  cases  of  "  Bliss  against 
*'  Woods,"  (a)  of  "  The  Duke  of  Portland  against 
''  Bingham,''  (6)  of  "  Carr  against  Marsh,"  (c)  of 
'*  Moysey  against  Hilcoat,"  (rf)  especially  with  re- 
ference to  the  first.  I  could  entertain  no  doubt 
that  this  Court  had  jurisdiction  and  the  power  of 
expressing  its  opinion  upon  the  question.  But  I 
will  state  candidly  the  difiiculty  which  presented 
itself  to  my  mind,  which  was  this : — In  the  course 
of  the  discussion  it  might,  perhaps,  incidentally 
happen  that  I  should  be  trying  the  right  4x>  a  per- 
petual curacy,  and  there  was  a  doubt  in  my  mind, 
whether  the  Court  was  competent  to  come  to  a  de- 
cision upon  this  point ;  or,  at  least,  whether  it  would 
not  have  been  open  to  either  party  to  have  applied 
for  a  prohibition,  if  the  Court  proceeded.  How- 
ever the  authorities  which  I  have  mentioned,  of 
cases  in  these  Courts,  and  which  have  not  been 

{a)  3  Hagg.  486.  (c)  2  Phill.  198. 

(fi)  1  Consist,  ilep.  157.  (cO  2  Hagg.  30. 
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in  the  slightest  degree  impugned — no  prohibition       1^^- 
having  been  applied  for — are  sufficient  to  warrant  TaimrY  Tjum. 
me  in  c(msidering  the  circumstances  of  this  case.        3^*8^0. 

It  appears  that  the  chapel  in  question  was  built  — 
by  the  late  Mr.  Wilberforce,  and  was  consecrated  ^  ». 
a  few  days  after  his  death,  and  it  purpoirts  to  have 
been  built  under  the  statute  of  1  and  2  W.  4, 
c.  38.  No  doubt  can  be  entertained  as  to  the  gene- 
ral principle  of  the  law,  where  any  clergyman 
attempts  to  officiate  in  a  church  or  chapel  within 
the  limits  of  a  parish,  without  the  permission  of 
the  incumbent.  That  has  been  laid  down  in  the 
case  of  '*  Bliss  against  Woods,"  by  SifJohn  Ni 
choll^  precisely  as  was  laid  down  by  his  learned 
predecessors  and  all  authorities ;  namely,  that  it  is 
not  competent  for  any  clergyman  of  the  church 
of  England  to  enter  a  parish  without  leave  of  the 
incumbent,  and  to  officiate  in  performing  the  duties 
of  his  vocation.  The  defence  on  the  part  of  Mr. 
Brown  is,  that  this  case  is  broi^ht  within  an  ex- 
ception to  the  general  principle  of  the  law,  and  it 
is  alleged,  that  under  the  provisions  of  the  act, 
1  and  2  W.  4,  it  was  competent  to  Mr.  Wilberforce 
to  erect  this  chapel  with  the  consent  of  the  incum- 
bent or  patron,  and  after  sufficient  endowment  and 
compliance  with  the  various  provisions  of  the  sta- 
tute, to  obtain  the  right  of  nominating  the  minister, 
who  might  be  duly  licensed  by  the  Ordinary  of  the 
Diocese ;  and  that  a  license  has  been  obtained.  It 
is  unnecessary  to  consider  one  part  of  the  case ; 
namely,  whether  there  was  a  performance  of  Divine 
Service  before  a  license  was  obtained  ;  because  that 
was  not  a  question  in  the  citation  as  originally 
taken  out  in  the  cause,  and  is  not  applicable  to  the 
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18S5.       important  point.;  namely  the  Tarious.  rights  of  the 

TEimTrTniM,   parties.  - 

it?Oi^B         '^'^^  question  ^ordy  comes  to  this :  have  the  pro- 
„, visicMis  of  the  statute  been  complied  with  or  not  ? 

WlIXIilMS  *  ,  , 

V.  And  if  they  have  not,  the  next  question  is,  what 

are  the  legal  consequences  to  be  deduced  there- 
from? 

The  provisions  of  the  statute,  to  which  the  facts 
of  the  case  have  reference,  are  contained  in  the 
second  section  of  the  statute  itself ;  and  I  must  take 
the  Act  of  Parliament  as  my  guide,  and  endeavour, 
as  far  as  it  is  in  my  power  to  arrive  at  a  just  con- 
struction of  it,  with  reference  to  the  facts  and  cir- 
cumstances which  have  been  proved  in  the  cause. 
If  I  am  of  opinion  that  the  conditions  of  the  statute 
have  not  been  complied  with,  I  shall  have  then 
further  to  consider,  whether  these  conditions  are 
precedent  or  not;  because  if  they  are  conditions 
precedent  to  the  right  of  nomination  vesting,  and 
it  appears  that  those  conditions  have  not  been  car- 
ried into  effect,  the  right  of  nomination  will  never 
have  vested  at  all,  and  consequently  any  license 
which  may  have  been  granted  on  a  supposition  that 
such  conditions  had  been  complied  with,  and  that 
the  right  of  nomination  had  vested,  fieills  to  the 
ground.  The  sole  ground  upon  which  the  ordinary 
grants  a  license  is,  that  the  right  of  nomination 
has  vested  in  the  person  who  has  nominated  the 
individual  who  comes  so  to  be  licensed.  It  must 
not  be  understood  that  where  a  party  has  obtained 
the  authority  of  the  ordinary,  that  authority  is  con- 
elusive.  It  is  not  competent  for  the  ordinary  him- 
self without  consent  of  the  incumbent,  to  license 
any  person  to  officiate  within   the  limits  of  the. 
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parish  of  that  incumbent.     It  is  not  neoesaary  to       19S6* 


travel  through  the  whole  of  the  provisions  of  the  TannrrTi 
Act  of  Parliament ;  but  I  shall  first  conaider  the 
objections^  and  whether  tliey  are  supported  by  the 
evidence  in  the  cause.  «. 

The  objections  resolve  themselves  into  four 
heads : — 

-  The  first  objection  is,  that,  at  the  date  of  the 
passing  of  the  act,  the  chapel  was  not  built  and 
completed  within  the  terms  of  one  of  the  subsequent 
aectians  of  the  act 

The  second  objection  is,  that  the  repairing-fund 
IB  not  sufficient. 

The  third  is,  that  the  free-seats  are  not  of  suffi- 
cient extent  according  to  the  directions  of  the  sta- 
tute. 

The  fourth  is,  that  the  nomination  has  not  been 
rightly  exercised. 

With  respect  to  the  first  point,  I  have  looked 
through  the  whole  of  the  evidence  with  reference 
to  the  question,  whether  the  chapel  was  built  and 
completed  at  the  date  of  the  passing  of  the  act,  ac- 
oording  to  the  true  meaning  of  the  legislature ;  and 
after  the  best  consideration,  I  can  give  to  the  evi- 
dence, I  have  come  to  the  conclusion,  that  the  Act 
of  Parliament  has  been  on  this  point  sufficiently 
complied  with.  The  next  question  is  one  of  the 
greatest  difficulty  in  the  case ;  and  for  the  pm^pose 
of  determining  this  question,  I  must  first  refer  to 
the  terms  of  the  Act  of  Parliament  itself.  The  Act 
of  Parliament  directs  that  ^'  where  any -person  or 
^'  persons,  belouging  to  the  church  of  England, 
'^^^^hall  declare  his,  her,  or  their  intention  of  build- 
•'^ing  a  church  or  chapel  for  the  performance  of 
'*  Divine  service,  [as  aforesaid,]  and  where  such  per- 
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.18S3. 

TuNiTy  Tbrm, 
JnaeaOth, 
4tb  Sessiott. 


•Williams 


<<  SKm  or  persons  shall  declare  their  iptention  of 
'  ^  providing  a  sum  of  one  thousand  pounds  at  the 
' '  least  by  way  of  endowment  for  such  church  or 
' '  chapel  to  be  secured  upon  lands  or  money  in  the 
'^  funds,  in  addition  to  the  pew-rents  and  profits 
^  ^  arising  from  the  said  church  or  chapel  in  case 
^'  any  such  rents  shall  be  taken,  and  shall  also 
' '  declare  his,  her,  or  their  intention  of  providing  a 
^ '  fund  for  the  repairs  of  the  said  church  br  chapel, 
' '  in  manner  following ;  namely,  one  sum  equal  in 
^ '  amount  to  five  pounds  upon  every  one  hundred 
^'  pounds  of  the  original  cost  of  erecting  and  fitting 
^'  up,  or  of  purchasing  such  chapel  or  building,  to 
*^  be  secured  upon  lands  or  money  in  the  funds,  as 
'  ^  aforesaid ;  and  also  a  further  sum  to  be  reserved 
'*  annually  out  of  the  pew-rents  of  the  said  church 
' '  or  chapel,  after  the  rate  of  five  pounds  for  every 
'^  one  hundred  pounds  of  the  sum  so  to  be  pro- 
^'  vided,  as  last  aforesaid."  Now  after  having 
lo(^ed  through  the  evidence,  I  think  it  unneces- 
sary to  refer  to  it  in  detail,  but  I  shall  advert  to 
such  parts  of  it  as  bear  upon  the  point  I  have  to  de- 
termine,— whether  or  not  a  repairing-fimd  "  equal 
^*  in  amount  to  five  pounds  for  every  one  hundred 
*^  pounds  of  the  original  cost  of  erecting  and  fitting 
"  up" — ^the  chapel  has  been  set  a  part. 

The  evidence  on  this  part  of  the  case  consists  of 
the  testimony  of  Mr.  Ravenscroft,  and  Mr*  Philip 
Flood  Page.  I  have  read  this  evidence  in  order 
to  see  whether  it  established  the  sufficiency  of  the 
repair-fund,  and  I  must  say  that  looking  to  this 
evidence,  and  to  the  defect  of  it,  I  think  it  is  a 
most  unsatisfactory  mode  of  establishing  so  im- 
portant a  fact.  Notliing  could  have  been  more 
easy  than  to  have  produced  to  the  Court  u  state- 
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mei^  of  the  actual  sum  expended  in  the  erectixm 
and  fitting  up  of  this  chapel,  and  it  would  have 
been  compei;eiit  for  the  party  defendant  in  this 
cause  to  faaye  stated  the  component  items  of  the 
account,  out  of  which  the  sum  of  five  pounds  per 
cent,  ought  to  be  assessed.  Instead  of  that,  I  have 
the  evidence  of  Mr.  William  Ravenscroft,  the  soli- 
citor, acting  in  the  lifetime  of  the  late  Mr.  Wilber- 
'farce,  who  gives  the  following  account  of  the  trans- 
action. He  knows  knowing  of  his  own  knowledge 
as  to  the  cost  of  erecting  and  fitting  up  the  chapel : 
he  was  informed  by  another  person  the  amount 
upon  which  the  five  per  cent,  was  to  be  calculated 
upon.  His  evidence  is  this  :  he  states  that  he  ap- 
plied to  Mr.  Samuel  Flood  Page,  the  architect, 
who  told  him  that  the  amount  was  3,600/.,  and 
that  he  inserted  that  sum  in  the  deed  of  endow- 
ment, and  the  sum  of  180/.  as  the  amount  of  five 
per  cent,  on  that  principal  sum.  Every  part  of  the 
testimony  of  this  witness  tends  to  show  that  in  his 
judgment  there  was  a  perfect  h(ma  fides ;  that  ft 
was  intended  that  the  act  should  be  accurately 
<M)mplied  with,  and  that  all  that  was  requisite  and 
necessary  was  to  be  done.  In  his  answer  to  the 
fourth  interrogatory,  he  goes  on  to  say,  that  he 
cannot  swear  either  one  way  or  the  other ;  so  that 
no  information  is  obtained  from  this  witness. 

The  next  witness  is  Mr.  Philip  Flood  Page,  and 
he  is  the  brother  of  the  architect  who  was  employed 
on  die  occasion,  and  he  knows  nothing  of  the  cost 
of  erecting  the  cha])el,  except  so  far  as  he  is  enabled 
to  speak  from  the  papers  in  his  office,  and  except 
so  far  as  he  considers  himself  competent,  without 
reference  to  the  actual  cost  and  expenditure  under 
the  Act  of  Parliament,  to  make  an  estimate  of  the 


1835. 

Trinity  Tbbm, 
June  30th, 
4thSe«iMi. 


WiLUAMS 

V. 

Browk. 


Bbowk. 


60  CASES   DBTSRMIN£D   IN   THE 

183.5.       sum.     This  witness  was  not  the  architect^  but  his 

Tkinitt  Tbam,  brother  was ;  and  his  brother  has  not  been  called 

tth^RoSfln     ^V^^  *^  S}^^  evidence.     He  is  now  in  the  Ide  of 

Man,  having  left  the  business  and  gone  into  tiie 

V.  church,  and  it  might  be  attended  with  some  incon* 
venience  to  examine  him.  But  if  the  party  in  the 
cause  did  not  think  it  right  or  expedient  to  exa- 
mine the  brodier,  some  better  account  might  surely 
have  been  given  of  the  costs  and  expense  of  build- 
ing this  chapel.  The  account  which  this  genlle^ 
man  gives,  appears  to  me  singular.  I  presume 
Mr.  Ravenscroft  gave  him  some  information  as  to 
the  principle  of  the  estimate  required.  He,  how- 
ever, states  :  '^  The  sum  I  gave  to  Mr.  Ravenscroft 
^  to  insert  in  the  deed  of  endowment  as  the  cost 
*^  of  erecting  and  fitting  up  the  chapel  in  question 
*'  was  3,600/.  I  gave  him  that  as  a  round  sum." 
The  Act  of  Paiiiament  does  not  speak  of  a  round 
sum  at  all.  The  Act  of  Parliament  directs  that 
there  shall  be  set  apart  five  per  cent,  upon  ^^  the 
'^  original  cost  of  erecting  and  fitting  up."  This 
was  not  for  the  purpose  of  selling  the  chapel.  The 
act  speaks  elsewhere  of  the  purchase  of  such  cha- 
pel ;  but  where  the  right  of  patronage  is  assigned 
to  the  builder  and  endower  of  a  chapel,  it  is  made 
a  condition  that  five  per  cent,  of  the  actual  prime 
cost  of  erecting  and  fitting  up  shall  be  set  apart  as  a 
repair  fund.  ^^  I  gave  that  as  a  round  sum,  for  my 
^*  calculation  made  it  amount  to  only  3,325/.  1 8s.  8d. 
**  i  had  no  communication  with  Mr.  Wilberforce  on 
*^  the  subject ;  the  application  to  me  and  my  answer 
^'  to  it,  so  &r  as  I  know,  were  quite  unknown  to 
'*^  Mr.  Wilberforce.  I  made  my  calculatioii  in  this 
'*  manner,  I  took  the  sums  paid  to  Messrs.  Bow- 
'*  den  and  Mr.  Cantellow,  who  had  the  conti*act 
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''for  building  the  chapel ;  3,080i.  2s.  ^.  paid  to       IMS. 
^  Messrs.  Bowden,  and  560/.  16^.  lOd.  paid  to  Mr.  tiwittTotm. 
"Cantellow,  making  3,640/.  19s.  Id.,"  this  ex-    ^^^' 
eeeds  the  amount  iriTen  to  Mr.  Rayenscroft  by       — 
40/.  I9s.  Id.     '*  Then  I  deducted  from  that  the  v. 

*^  duties  upon  the  building  materials,  221/.  3s.  Ad."      ^*o^>^- 

Now  really  it  is  necessary  to  direct  our  attention 
to  this  item,  for  I  am  bound  to  see  whether  the  Act 
of  Parliament  has  been  carried  into  full  effect.     I 
listened  to  the  argument  of  counsel  for  Mr.  Brown, 
to  endeayour  to  learn  on  what  principle  this  deduc- 
tion was  justified.     I  am  aware  that  under  other 
church-building  acts,  duties  were  allowed  to  be  re- 
initted,  but  I  am  not  aware  that  where  a  church  or 
chapel  has  been  built  under  this  act,  there  is  autho- 
rity given  by  any  Act  of  Parliament  for  a  remission 
of  any  part  of  the  duty.     But  I  should  like  to  know 
whether  the  duty  has  de  facto  been  remitted.     For 
whether  it  was  or  was  not  remitted, — it  is  a  matter 
of  serious  consideration  for  the  Court,  considering 
how  the  question  presses  on  the  party,  whether  the 
fact  of  the  duty  being  remitted  and  repaid  ought 
not  to  haye  been  pleaded  and  proved  in  order  to  be 
made  a  fit  subject  for  consideration :  Because,  how 
is  it  possible  for  me  to  decide  whether  this  sum  of 
221/.  3s.  Ad.  is  a  legal  deduction  from  3,630/.  \9s.  \d. 
if  no  statement  is  made  to  me  of  the  authority 
under  which  the  deduction  is  made,  and  when  it 
18  not  averred  that  there  has  been  any  remission 
at  all?    I  apprehend  I  am  under  the  necessity 
of  coming   to   the   conclusion  that  the   item  of 
221/.  3s.  Ad.  forms  a  part  of  the  original  cost  of 
erecting  and  fitting  up  this  chapel,  and  that  it 
is  not  fit  to  be  deducted.     This  gentleman  goes 
<m,  ^^  I  did  not  deduct  the  salary  and  expenses  of 
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1835.  '^  the  clerk  of  the  works,  nor  the  cort  of  the  iron- 
TrinityTbam,  '*  railing,  or  of  the  hot-air  stove,  nor  the  fee  of 
4tb"s^^*^'  *^  the  architect,  nor  the  painted  window-guard, 
^*  nor  the  advertiaements ;  for  those  items  were 
^'  not  included  in  the  gross  sum.  I  did  not  add 
**  them  in  my  calculation  of  the  gross  cost  of  the 
"  chapel.  Then  I  deducted,  besides,  the  duty 
'^  on  the  building  materials,  being  part  of  the 
**  extras  paid  to  Messrs.  Bowden;  36/.  8*.  Sid.  for 
' '  the  brickwork  to  the  iron  railing ;  29/.  45.  Aid. 
'^  for  the. brickwork  to  the  hot-air  stove;  1/.  14s. 
"  for  rough  oak  extra  height  of  fence ;  91.  for  in- 
*^  closing  the  chapel  during  the  winter  of  1829-30,' 
'^  and  171.  10s.  for  an  additional  coat  of  paint  ren* 
^^  dered  necessary  from  the  chapel  having  been- 
''  finished  in  1830,  and  not  consecrated  till  1833. 
*^  The  sum  of  39/.  paid  for  the  painted  window,  I 
' *  did  not  add.  Of  the  whole  sum  of  3,080/.  2*.  3d. 
''  paid  to  Messrs.  Bowden,  357/.  2s.  3d.  were  extras, 
'  *  in  which  were  included  the  items  I  have  speci- 
*^  fied."  Now  this  witness  to  the  fourth  interroga- 
tory, says,  **  I  have  no  doubt  that  the  erecting  and 
'^  fitting  up  of  the  chapel  in  question  actually  cost 
''  the  late  Mr.  Wilberforce  more  than  3,600/."  Now 
I  have  looked  as  minutely  as  I  can  into  the  various 
items,  and  to  the  principles  of  calculation  which 
this  gentleman  proceeded  on,  to  see  whether  accord- 
ing to  any  calculation  I  can  make  in  conformity  to' 
the  statute,  I  am  able  to  reduce  the  amount  of  the 
actual  cost  of  erecting  and  fitting  up  of  the  chapel 
to  3,600/. ;  and  I  have  done  so  with  reference  to* 
the  statement  of  this  witness  that  the  cost  was  only 

Mr.  Wilberforce  (and  it  is  a  fact  which  is  mainly 
relied  upon  by  Mr.  Williams,)   in  the  month  of 
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April,    1831,    was    desirous   of  disposing   of   the       1886. 
chapel  at  Mill  Hill  to  the  patron  of  the  parish,  xewity  Tebm, 
on  the  principle  of  a  simple  re-imbursement  to  him-    iT^^^ 

self  of  the  cost  of  the  chapel  and  security  for  the        

same ;  and  it  appears  from  a  letter  from  the  secretary        '\"^ 
to  the  church  commissioners,  to  the  address  of  Mr.      ®*<>'"'* 
Williams,  that  a  statement  had  been  made  by  Mr. 
Wilberforce  of  the  cost  of  the  chapel,  which  state- 
ment is  annexed  to  the  letter,  and  is  to  the  follow- 
ing eflTect: — '*  Cost  of  Mr.  Wilberforce's  chapel, 
*^  at  Mill  Hill,  as  nearly  as  can  just  now  be  ascer- 
**  tained.    Account  of  Messrs.  Bowden,  the  contrac- 
"  tor,   (it  is  doubtful  whetlier  or  not  90L  of  this 
*'  amount  still  remains  to  be  paid)  3,0802.  2s.  3d. 
^*  Clerk  of  the  works  and  other  incidental  expenses, 
"  177/.  7s.  Id.      Account   of   Messrs.  Cantelow, 
**  plasterer,   560L    16s.   lOd.      Mr*  Smalley   iron 
"  railing,  80/.    Hot-air  stove,  56/.    Architect,  &c., 
"  170/.  Painted  window-guard,  advertisements,  &c. 
'^  &c.,  12/.  As.     Altar  window  fittings  (I  am  not 
"  clearof  theparticularsof  thisamount),39/.  12s.6d.^' 
The  whole  is  4176/.  2s.  Sd.     Then  there  are  blanks 
for  "  furniture  and  fittings,"  and  for  "  law  chaises." 
It  is  then  added : — ^'  I  am  told  that  it  is  expected 
*  *  there  are  to  be  more  payments  amounting  from 
''  360/.  to  400/.,  or  even  500/.  additional.     It  is 
"  expected  there  will  be  a  repayment  of  the  amount 
'^  of  duties  paid  on  bricks  to  the  amount  perhaps  of 
*'  100/. ;  but  these   particulars   may  be  supplied 
*'  hereafter,  if  the  general  negociation  proceeds." 
Now  I  have  not  the  least  information  before  me  of 
a  date  subsequent  to  that  of  this  paper,  as  to  whe- 
ther any  of  these  anticipated  payments  were  made, 
or  whether  or  not  Mr.  Wilberforce  calculated  upon 
the  items  stated  here ;  and  I  cannot  but  think  that 
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1835.       it  was  incumbent  on  the  party  whose  duty  it  was  to 

TbinityT»m  ^^^^  ^*  appear  that  3600/.  was  the  whole  anaount 
J»ttg3^>  of  the  cost  of  erecting  and  fitting  up  this  chs^l, 
to  show  that  the  sum  actually  paid  by  Mr.  Wilber- 
force  on  account  of  the  chapel  did  not  exceed  that 
sum ;  or,  at  least,  to  show  what  was  paid,  and  why 
some  of  the  items  should  be  considered  as  extras, 
and  not  to  be  included.  I  am  also  without  any 
evidence  as  to  what  Mr.  Wilberforce  meant  by 
other  payments  to  the  amount  of  350/.,  400/.,  and 
even  500/.  more.  Looking  to  the  items  in  this 
statement,  as  they  are  before  me,  they  amount  to 
4176/.  Which  of  these  items,  consistently  with 
the  Act  of  Parliament,  should  I  be  justified  in  re- 
jecting ?  ^^  Clerk  of  the  works  and  other  incidental 
expenses.''  The  words  of  the  statute  are,  ^'  the 
original  cost  of  erecting  and  fitting  up."  I  can 
only  understand,  unless  the  word  '^  cost"  has  re- 
ceived by  law  some  different  interpretation,  that 
its  meaning  is,  the  actual  cost  incurred  by  the  in- 
dividual for  erecting  and  fitting  up  the  chapel ;  and 
I  am  of  opinion  that  one  of  these  expenses  must  be 
that  of  the  clerk  of  the  works.  But  if  I  entertained 
any  doubts  upon  this  point,  what  am  I  to  say  to 
**  other  incidental  expenses?"  What  other  ex- 
penses ?  And  how  are  they  to  be  excluded  from 
the  calculation  ?  Then  there  is  "  architect,  &c. 
^'  170/."  I  am  at  a  loss  to  understand  why  that 
should  be  excluded,  or  that  for  the  hot-air  stove. 
The  window  guard,  being  ornamental,  might  per- 
haps be  excluded.  But  it  appears  to  me  that,  if 
it  be  contended  that  any  of  these  items  are  not 
fairly  included  in  the  calculation,  the  party  is  bound 
to  point  out  what  items,  and  on  what  principle 
they  are  to  be  excluded.     I  confess  that  the  only 
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attempt  which  has  been  made  to  do  so,  has  been  1^- 
wholly  unsatisfactory  to  my  mind,  although  I  ac-  T«twrT  t««. 
knowledge  I  have  the  strongest  predisposition  to  Jom^ohi; 
come  to  an  opposite  conclusion,  if  the  law  would 
allow  me.  Because,  when  I  see  what  has  been  the 
extent  of  the  expenditure  by  Mr.  Wilberforce,  and 
the  great  advantage  to  the  public  which  has  been 
afforded  by  the  erection  of  this  chapel,  in  the  parish 
of  Hendon,  I  feel  disposed,  to  the  utmost  extent 
to  which  the  law  allowed  me,  to  sustain  the  right 
of  nomination.  But  I  am  bound  to  put  the  real 
construction  upon  the  Act  of  Parliament,  whatever 
may  be  the  consequences  to  the  party ;  for  I  am 
aware  of  nothing  more  injurious  than  to  attempt  to 
fit  the  limits  of  an  Act  of  Parliament  to  the  cir- 
cumstances of  a  particular  case.  I  am  compelled, 
therefore,  to  conclude,  that  the  Act  of  Parliament 
has  not  been  complied  with,  according  to  the  terms 
of  it. 

Then  what  are  the  etl'ects  ?  The  Act  of  Parlia- 
ment goes  on  to  say ;  *'  It  shall  be  lawful  for  the 
**  bishop  of  the  diocese,  in  which  such  parish  or 
**  extra  parochial  place  is  locally  situate,  if  he  shall 
**  see  fit,  and  he  is  hereby  authorized,  to  declare  by 
**  writing  under  his  hand  and  seal,  that  the  right 
**  of  nominating  a  minister  to  such  church  or  chapel 
**  when  so  built  or  purchased,  and  endowed,  as 
**  aforesaid,  and  when  the  conditions  herein-before 
**  mentioned  shall  have  been  performed,  shall  for 
*'  ever  thereafter  be  in  the  person  so  building,  or 
**  purchasing,  and  endowing  the  same,  his,  her,  or 
**  their  heirs  and  assigns."  Then  did  the  right  of 
nomination  vest,  or  was  it  forfeited  ?  I  apprehend 
it  is  as  clear  as  words  can  express  it,  that  the  per- 
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18S5.       fonnance  of  the  conditions,  is  a  condition  prece- 

TmiKiTT  T£»M.  ^^^'  *^  *^®  vesting  of  the  right  of  nomination. 

4th'8M2iB '  ^^  *^^®  ^^^  ^^  *^^  ^^®^»  ^  *^  compelled  to  come 

to  the  next  step,  and  to  conclude  that  the  right  of 

'^"*""  nomination  never  vested  in  Mr.  Wilberforce ;  and 

BmowH.  j£  ^^  jj.  foiiQ^g  ^[^g^t  tjjg  license  which  was  granted 

under  a  supposition  that  the  right  of  nomination 
did  so  vest,  cannot  be  supported.  Now  the  result 
which  I  have  assumed  leads  me  directly  to  the  con- 
clusion, according  to  my  view  of  the  case,  that  Mr. 
Brown  is  not  at  present  legally  entitled  to  perform 
the  duty  of  a  clergyman  within  the  limits  of  the 
parish  of  Hendon.  Two  other  objections  remain 
to  be  disposed  of ;  one  is,  that  the  room  assigned 
for  free  seats  is  not  sufficient.  Looking  to  the 
whole  of  the  evidence  in  the  case,  it  appears  to  me 
that  this  objection  could  not  be  sustained.  The  total 
dittiensions  of  the  chapel  are  609  feet,  of  which 
252  feet  are  assigned  to  free  seats :  so  that  there 
appears  to  be  sufficient  to  satisfy  the  requisites  of 
the  act.  But  an  objection  has  been  taken,  that 
part  of  the  free  seats  are  in  the  gallery,  and  that 
the  gallery  is  appropriated  to  the  children  of  the 
national  school.  Now  I  have  looked  into  all  the 
measurements  of  the  architects,  and  into  the  dif- 
ferent modes  of  estimate,  and  I  think  I  may  take 
it  thus ;  that  two  children  occupy  the  room  of  one 
grown  person.  I  am  of  opinion  with  reference  to 
this  mode,  that  sufficient  room  for  free  seats  has 
been  set  apart  in  the  chapel ;  and  I  am  very  clearly 
of  opinion  that  it  is  a  sufficient  fulfilment  of  the 
Act  of  Parliament,  to  set  apart  a  space  which  shall 
include  the  accommodation  for  children ;  for  I  can 
never  go  the  length  of  saying,  that  under  this  Act 
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of  Parliament,  the  whole  of  the  accommodation  as       ISS6. 
free  seats  must  be  for  adult  persons.     The  children  tmhity  Teiw 
of  the  poor  are  as  much  entitled  as  grown  up  per-    i^^w^n 
sons  to  have  accommodation  for  attending  Divine 
Service^  and  I  consider  this  objection  not  supported. 
The  Court  has  then  only  to  consider  the  remaining      Brown. 
objection  as  to  the  mode  in  which  tlie  nomination 
was  made.     I  am  of  opinion  that  I  am  not  called 
upon  to  consider   that  question.     I  think  if  the 
right  of  nomination  had  vested  in  Mr.  Wilberforce, 
it  would  not  have  been  necessary  for  me  to  consider, 
whether  the  form  of  the  nomination  had  been  pre- 
cisely consistent  with  regularity  or  not.     This  is 
not  the  substantial  question  before  the  Court. 

Looking  at  all  the  circumstances  of  the  case,  I 
am  compelled  to  come  to  the  conclusion,  that  as 
iar  as  I  ain  enabled  to  form  a  judgment  of  the  true 
construction  of  the  Act  of  Parliament,  and  of  the 
evidence,  the  provisions  of  the  act  have  not  been 
complied  with ;  that  a  compliance  with  the  pro- 
visions of  the  act  is  a  condition  precedent  to  the 
vesting  of  the  right  of  nomination,  and  that  the 
right  not  having  vested,  the  license  granted  under 
a  supposition  that  the  right  had  vested  cannot  be 
supported. 

I  wish  it  to  be  distinctly  understood  that  I  im- 
pute no  blame  to  any  of  the  parties  whatever,  I 
have  no  doubt  of  the  bona  fdes^  and  of  the  inten- 
tion of  all  to  fulfil  the  terms  of  the  Act  of  Parlia- 
ment ;  but  I  must  say  that  it  is  most  unfortunate, 
that  where  the  conditions  of  an  Act  of  Parliament 
are  so  clear  and  explicit,  and  where  a  reference  to 
the  Act  of  Parliament  might  have  enabled  the  in- 
dividuals to  have  understood  its  directions  and 
conditions,  and  to  have  complied  with  them  lite- 
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rally,  instead  of  that,  reference  was  made  not  to 
the  architect  of  the  chapel,  but  to  another  indivi- 
dual who  could  give  no  information  to  the  other 
party,  who  had  no  knowledge  of  the  circumstances ; 
and  that  a  computation  should  have  been  made, 
not  with  reference  to  the  actual  cost  of  the  building 
and  fitting  up  of  the  chapel,  the  only  criterion 
prescribed  by  the  Act  of  Parliament.  On  these 
grounds  I  am  under  the  necessity  of  coming  to  the 
conclusion  that  the  articles  have  been  proved.  It 
is  clear  that  this  is  a  case  in  which  I  should  not 
think  of  giving  costs  on  either  side. 
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The  King's  Advocate  and  Phillimore  for  the  ap- 
pellant. 

Lushingtan  and  Addams  contrk.  ^3,^^ 


Judgment.  MicHAmiAi 

Sir  Herbert  Jenner*  utseanon. 

This  is  an  appeal  from  the  sentence  of  the  chan-  ArticieMgunit 
cellor  of  the  diocese  of  Hereford,  admitting  certain  for  pISSwng 
articles  in  a  cause  of  office  promoted  by  Davies  and  ri*"°'|^[^JJJ^' 
Weever,  the  churchwardens  of  the  parish  of  St.  i>e«oiw  not  pa- 

mi  n8hion«Bof,nor 

Nicholas,  Hereford,  against  the  Rev.  Thomas  Wjmn,  resident  in  his 
clerk,  for  publishing  the  banns  of  marriage  between  marrying  such 
persons  not  being  parishioners  or  resident  in  that  ^uedf' 
parish,  and  for  marrying  such  persons;  also  for 
not  distributing  the  alms  collected  at  the  offertory 
in  pious  and  charitable  uses  pursuant  to  the  Ru- 
bric in  the  Book  of  Common  Prayer. 

The  citation  was  dated  the  2nd  of  August,  1834, 
and  was  returned  into  Court  on  the  7th  of  August. 

On  the  same  day  an  appearance  was  given  for  the 
party  cited,  and  the  articles  were  brought  in.  On 
the  23rd  of  September,  a  prayer  was  made  by  the 
proctor  of  the  promoter  to  amend  certain  of  the 
articles,  which  was  permitted  by  consent ;  and  on 
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the  30t|;^  of  October,  the  admissibility  of  the  articles 
was  debated.  The  Court  took  time  to  deliberate ; 
and  on  the  14th  of  November,  the  proctor  of  the 
promoter  prayed  leave  to  strike  out  parts  of  other 
articles  ;  and  on  the  11th  of  December,  1834,  the 
chancellor  admitted  the  articles. 

From  this  decree  an  appeal  was  prosecuted,  and 
the  case  has  been  very  fully  argued.  The  question 
raised  being  one  of  very  great  importance,  both  as 
respects  the  public  interest,  and  the  parochial 
clergy  of  this  country,  and  the  individual  more 
immediately  concerned  in  the  proceedings,  and  not 
having,  as  far  as  I  sta  able  to  learn,  been  as  yet  ju- 
dicially determined,  the  Court  thought  it  right  to 
take  some  time  to  consider  of  the  judgment  which 
it  ought  to  deliver,  as  well  as  to  look  into  those 
cases  which  were  cited  on  one  side  and  on  the 
other;  and  this,  with  other  unavoidable  causes, 
occurring  in  the  earlier  stages  of  the  hearing,  have 
postponed  the  decision  of  this  case  to  a  later  period 
than  was  desirable.  I  have  thought  it  right  to  say 
thus  much  in  explanation  of  the  delay  that  has 
taken  place,  that  no  blame  attach  to  the  parties, 
or  the  petitioners.  I  now  proceed  to  the  question 
before  the  Court. 

The  principal  offence  charged,  I  have  already 
stated  to  be,  that  of  publishing  the  banns  of  mar- 
riage, and  of  marrying  persons  not  resident  within 
the  parish,  and  the  objection  taken  to  the  admis- 
sibility of  the  articles,  is,  that  the  offence  imputed 
to  the  appellant,  if  a  violation  of  the  law  is  not 
cognizable  in  the  Ecclesiastical  Courts;  and  a 
doubt  is  raised,  whether  in  fact  it  ever  was  cogni- 
zable in  those  Courts ;  or  if  so,  whether  the  jurisdic- 
tion has  not  been  taken  awav  bv  subsequent  statutes. 
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Now  that  the  performance  of  religious  rites  and 
ceremonies  was  under  the  superintendence  and  di- 
rection of  the  ordinary,  to  whose  authority  the  clergy 
were  amenable,  is  too  clear  to  admit  of  disputie,  and  it 
would  be  a  waste  of  time  to  refer  to  any  authorities 
in  support  of  this  position ;  in  fact,  the  correction 
of  the  clergy  in  matters  relating  to  the  performance 
of  Divine  Worship,  is,  and  always  has  been,  more 
peculiarly  the  province  of  the  ordinary. 

That  the  canon  law  prohibited  clandestine  mar* 
riages,  and  inflicted  punishment  on  the  parties  con- 
tracting such  marriages,  as  well  as  on  the  minister 
solemnizing  them  is  abundantly  clear ;  and  it  is  no 
less  certain,  that  marriages  were  forbidden  to  be 
solemnized  by  any  other  than  the  priest  of  the 
parish  in  which  the  parties  resided ;  unless  with 
the  license  of  the  diocesan  and  of  the  curate  of  the 
parish.  It  would  hardly  have  been  necessary  to 
cite  passages  from  the  canon  law  in  support  of 
this  latter  doctrine,  but  for  the  doubt  which  was 
suggested  in  the  argument ;  but  as  that  doubt  has 
been  raised,  the  Court  is  called  upon  to  refer  to 
some  of  the  authorities  in  order  to  establish  this 
position . 

The  constitution  of  Archbishop  Reynolds  is  as 
follows :  (a) — "  In  matrimonio  quoque  contrahendo 
^^  semper  tribus  diebus  dominicis  vel  festivis  a  se 
**  distantibus,  (b)  quasi  tribus  edictis,  perquirant 
'^  sacerdotes  a  populo  de  immunitate  sponsi  et 
' '  sponsse.  Si  quis  autem  sacerdos  huj  usmodi  edicta 
*'  non  servaverit,  paenam  nuper  in  concilio  super 
*'  hoc  statutam  non  evadat." 
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(a)  Lyndwood,  book  4,  tit.  1,  De  Sponsalibus  et  Matrimonio. 
(6)  This  now  by  stat.  4  Geo.  4,  must  be  on  three  Sundays. 
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And  as  Lyndwood  observes  in  the  gloss : — ^*  Haec 
*'  paena  est  suspensionis  per  triennium."  (a) 

Here  then  is  suspension  for  three  years  of  the 
minister  solemnizing  matrimony  without  publica- 
tion of  banns.  Simon  Mepham's  constitution  is  an 
authority  also  on  this  point : 

^^  Quia  ex  contractibus  matrimonialibus  absque 
"  bannorum  editione  praehabita  initis,  nonnuUa  pe- 
"  ricula  evenerunt,  et  manifestum  est  indies  prove- 
'*  nire,  omnibus  et  singulis  suffraganeis  nostris  prae- 
'^  cipimus  statuendo  quod  decretalem  cum  inhibitiOy 
"  (Qua  prohebitur  ne  qui  matrimonium  contrahant, 
**  bannis  non  praemissis  in  singulis  ecclesiis  paro- 
*^  chialibus  suae  diaecesis  pluribus  diebus  solennibus, 
"  cum  major  populi  aflfuerit  multitudo)  exponi 
"  faciant  in  vulgari,  et  eam  firmiter  observari, 
"  quibusvis  sacerdotibus  etiam  non  parochialibus, 
'*  qui  contractibus  matrimonialibus  ante  solennem 
"  editionem  bannorum  initis  praesumpserint  inte- 
*'  resse,  pcenam  suspensionis  ab  officio  per  triennium 
**  infligendo  et  hujusmodi  contrahentes  etiamsi  nul- 
•*  lum  subsit  impedimentum  paena  debita  percel- 
"  lendo."  {b) 

Also  Archbishop  Stratford  :  (c) — Praesentis  aucto- 
'*  ritate  concilii  statuimus,  quod  exnunc  matrimo- 
**  nia  contrahentes,  et  ea  inter  se  solennizari  fa- 
'*  cientes,  quaecunque  impedimenta  canonica  in  ea 
^^  parte  scientes,  aut  praesumptionem  verisimilem 
**  eorundem  habentes;  sacerdotes  quoque  qui  so- 
**  lennizationes  matrimoniorum  prohibitorum  hu- 
**  jusmodi  seu  etiam  licitorum  inter  alios  quam  suos 
**  parochianos  in  posterum  scienter  fecerint,  diaece- 


(a)  Decretal.  Greg.  lib.  4,  tit.  3,  ch.  3. 
(6)  Lyndwood,  hook  4,  tit.  3. 


(c)  Ibid. 
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''  danorum  vel  curatoram  ipsorum  contraheDtium 
*  *  super  hoc  licentia  non  obtenta  #         •         # 

'  *  majoris  excommunicationis  sententiam  incurrant 
"  ipso  facto/' 

The  text  law  then  especially  prohibits  priests 
from  solemnizing  marriage,  even  though  lawful, 
between  others  than  their  own  parishioners ;  and 
Lyndwood  on  the  same  chapter  observes,  "  Matri- 
*'  monium  dicitur  clandestinum  multis  modis;" 
and  amongst  others,  says,  ^^  quia  non  prsemittuntur 
*^  publicae  denuntiationes  sive  banna  publica." 

There  is  then  no  doubt,  that,  not  only  the  parties 
contracting,  but  also  the  priest  solemnizing  clan- 
destine marriages,  were  punishable  by  the  ancient 
jcanon  law  as  received  and  allowed  here ;  and  that 
a  marriage,  not  preceded  by  publication  of  banns, 
or  license,  or  between  persons  not  parishioners,  was 
in  the  meaning  of  that  law  a  clandestine  marriage ; 
and  this  continued  to  be  the  law,  down  to  the  time  of 
the  passing  of  the  marriage  act  (26  Geo.  2)  ;  at  least, 
in  1736,  it  was  so  held  in  the  case  of  Middleton  v, 
Crofl,  (a)  so  often  referred  to  and  so  much  relied  on 
in  the  argument.  And  the  case  of  Mattingley  t;. 
Maptyn,  (6)  was  mentioned  by  Lord  Hardwicke 
in  support  of  this  part  of  his  judgment,  where 
it  was  resolved : — "  That  if  any  persons  marry 
"  without  publication  of  banns,  or  license  dispensing 
**  with  it,  they  are  citable  for  it  in  the  Ecclesiasti- 
"  cal  Court;"  and  this  even  in  the  case  of  lay 
persons,  so  a  fortiori  in  the  case  of  the  clergy. 

The  question  then  is  simply  reduced  to  this, 
whether  the  marriage  act  (c)  by  which  a  clergy- 
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(o)  2  Atkjm^i,  650.  {b)  W.  Jones,  257- 

(c)  4  Geo.  4,  c.  76. 
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man  knowingly  and  wilfully  solemnizing  marriage 
without  due  publication  of  banns,  or  license,  is  liable 
to  be  convicted  as  a  felon,  and  to  be  transported  for 
fourteen  years,  has  repealed  the  canon  law,  and  taken 
away  the  ancient  jurisdiction  of  the  Ecclesiastical 
Court  in  such  matters ;  and  this,  undoubtedly,  is  a 
very  grave  and  serious  question,  and  deserves  great 
consideration,  more  especially  as  there  does  not, 
as  before  observed,  appear  to  have  been  any  actual 
decision  upon  it ;  the  only  case  which  is  to  be  found, 
being  that  of  Campbell,  clerk  v.  Aldridge,  clerk,  (a) 
which  occurred  shortly  after  the  marriage  act ;  (6) 
that  case  was  to  this  effect,  a  clergyman  was  called 
upon  to  answer  in  the  Ecclesiastical  Court,  for  so- 
lemnizing marriage  without  banns,  or  license,  and 
for  performing  other  religious  rites  without  the 
license  of  the  ordinary,  and  a  prohibition  was  prayed 
upon  the  suggestion,  that  since  the  marriage  act, 
the  offence  was  only  cognizable  in  the  temporal 
courts.  The  Court  did  not  absolutely  determine 
the  point,  but  the  prohibition  was  made  absolute 
as  to  marrying  without  banns  or  license,  the  plain- 
tiff having  leave  to  declare  in  prohibition,  in  order 
that  the  question  on  the  marriage  act  might  be 
more  solemnly  argued  and  decided,  thereby,  as  I 
understand,  intimating  an  inclination  against  the 
jurisdiction  of  the  Ecclesiastical  Court;  not  de- 
ciding that  point,  as  nothing  further  appears  to 
have  been  done  in  the  case  ,•  it  cannot  therefore  be 
considered  as  a  binding  authority,  and  the  rather, 
because  the  arguments  upon  which  the  application  for 
a  prohibition  was  founded,  or  the  reasons  of  the  judg- 
ment, are  not  given  at  length  in  the  report.     It  is 


(a)  2  Wilson,  p.  79. 


(6)  26  Geo.  2. 
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certainly  somewhat  extraordinary,  that  considering 
the  great  lapse  of  time  between  the  passing  of  the 
first  marriage  act,  and  the  present  day,  no  traces  are 
to  be  found  of  any  other  proceedings,  either  agaipst 
parties,  or  clergymen,  in  the  records  of  these  courts, 
nor,  as  I  believe,  in  the  reports  of  cases  occurring 
in  the  courts  of  common  law,  and  the  absence  of  any 
sQch  proceedings  may  in  some  degree  countenance 
the  suggestion,  that  the  general  and  received  opi- 
nion has  been,  that  the  ecclesiastical  jurisdiction 
no  longer  exists;  otherwise  numerous  cases  have 
occurred,  in  which  it  might  be  supposed  that  the 
law  would  have  been  put  in  force  ;  but  this  is  not 
conclusive,  the  law  may  exist,  though  it  may  have 
been  suffered  to  sleep. 

In  the  absence  therefore  of  any  direct  precedent, 
the  Court  must  consider  this  questipn  of  law  upon 
principle,  and  such  analogies  as  decisions  in  other 
cases  may  furnish  for  its  guidance.  Now  it  must 
be,  and  indeed  has  been  admitted,  that  these  conrts 
have  no  power  to  inquire  directly  and  originally  as 
to  any  pleas  of  the  crown,  and  upon  the  authority 
of  Lord  Hardwicke's  opinion  in  the  same  case  of 
Middleton  v.  Croft,  it  may  perhaps  be  further  ad- 
mitted, that  an  Act  of  Parliament  imposing  a  pe- 
nalty recoverable  in  the  temporal  courts  upon  a 
particular  offence,  formerly  cognizable  in  the  Ec- 
clesiastical Courts,  would  repeal  any  authority  which 
those  courts  had  by  force  of  the  canon  law,  unless 
there  were  words  reserving  the  jurisdiction  of  those 
courts.  But  it  would  still  remain  as  in  that  case 
to  be  inquired,  whether  the  cognizance  which  these 
courts  had  of  the  particular  offence  charged  in 
these  articles,  did  at  the  time  of  the  passing  of  the 
marriage  act,  solely  and  entirely  depend  upon  the 
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canon  law,  or  whether  that  law  was  not  sanctioned 
and  confirmed  by  Acts  of  Parliament,  and  thereby 
made  part  of  the  statute  law ;  and  if  so,  then, 
whether  those  statutes  have  also  been  repealed  by 
the  marriage  act. 

Now  here  the  same  case  of  Mid  die  ton  v.  Croft 
seems  to  furnish  a  pretty  strong  precedent.  Lord 
Hardwicke  having  declared  that  the  ancient  canon 
law  respecting  marriages  was  binding  upon  the 
laity,  and  a  fortiori  therefore  on  the  clergy,  pro- 
ceeded to  consider  another  head  of  argument  which 
had  been  urged,  namely,  that  as  the  statute  7  and  8 
W.  3,  c.  35,  had  imposed  a  penalty  of  10/.,  upon 
parties  marrying  without  banns  or  license,  to  be 
recovered  in  the  king's  courts,  it  took  away  the 
ecclesiastical  jurisdiction.  Upon  this  his  lordship 
observed,  that  "  the  general  question,  whether  an 
"  Act  of  Parliament  inflicting  a  pecuniary  penalty, 
"  or  other  temporal  punishment  upon  an  offence,  of 
"  which  the  spiritual  court  had  a  prior  jurisdic- 
"  tion  without  a  special  saving  thereof,  doth  not 
"  take  away  such  jurisdiction,  hath  been  much 
**  agitated  and  undergone  diversity  of  opinions." 
He  then  proceeds  to  mention  several  cases  in  which 
different  decisions  had  been  given,  and  adds,  that 
the  case  of  Matthews  v.  Burdett,  (a)  in  the  first 
year  of  Queen  Anne  was  thought  of  so  much  diffi- 
culty as  to  be  solemnly  argued,  but  by  reason  of 
the  death  of  one  of  the  parties,  it  was  never  deter- 
mined;— "  It  must  however,"  he  continues,  **  be 
**  admitted,  that  where  the  ecclesiastical  censure 
"  and  temporal  punishment  are  both  levied  against 
**  the  same  identical  offence,  the  rule  of  nemo  bis 
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**  puniri  debet  pro  eodem  delicto  is  a  strong  ob- 
'^  jeetion  against  allowing  such  a  double  proceed- 
**  ing,  for  how  could  a  sentence  in  the  Ecclesiastic 
**  cal  Court  be  pleaded  by  way  of  autrefois  convict 
*'  to  an  action  or  information  on  the  statute." 

This  mode  of  reasoning  seems  to  admit,  that  the 
case  in  Lord  Hardwicke's  opinion  had  not  at  that 
time  received  any  positive  decision.  It  is  there- 
fore to  be  collected  from  these  observations,  and 
what  follows,  that  it  was  at  least  the  inclination 
of  Lord  Hardwicke's  opinion,  as  well  as  that  of 
the  other  judges  of  the  Court  of  King's  Bench 
whose  judgment  he  was  delivering,  that  if  the 
statute  of  7  and  8  W.  3,  had  imposed  the  penalty 
for  a  breach  of  the  public  order  of  the  church,  and 
as  a  punishment  for  that  offence ;  the  jurisdiction 
of  the  Ecclesiastical  Court  would  have  been  re- 
pealed, so  far  as  it  depended  upon  the  canon  law 
alone ;  but  considering  that  that  statute,  which 
imposed  a  duty  on  licenses,  was  passed  diverso  in- 
tuitUy  i.  e.  for  the  protection  of  the  revenue,  the 
Court  was  of  opinion  that  the  statute  and  the  canon 
law  might  both  consist. 

In  the  present  case,  however,  the  statute  and 
the  canon  law  are  both  directed  against  the  same 
oflTence;  the  distinction,  therefore,  made  in  the 
case  of  Middleton  t?.  Croft  does  not  exist,  and  if 
the  matter  rested  there,  this  Court  would,  I  think, 
be  bound  to  hold  that,  the  Ecclesiastical  Court 
had  no  power  to  entertain  this  question,  supposing 
it  to  amount  to  a  charge  of  felony.  But  the  judg- 
ment in  that  case  did  not  solely  proceed  upon  tli« 
ground  of  that  distinction,  for  Lord  Hardwicke 
continueil,  "  further  there  is  another  ground  to 
"  support  this  proceeding  in  the  Ecclesiastical  Court, 
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and  to  di^inguish  this  case  from  those  which 
have  been  cited  in  argument.  The  Rubric  pre- 
fixed to  the  office  of  matrimony  in  the  Book  of 
Common  Prayer,  both  that  of  2  and  3  Ed.  6, 
and  13and  14  Ch.  2,  says,  first  the  banns  of  all  that 
are  to  be  married  together  must  be  published  in 
the  church  thrice  on  several  Sundays  or  holidays 
in  the  time  of  Divine  Service." 
**  This  provision  is  confirmed/'  he  spys,  '*  by 
the  several  acts  of  uniformity  of  these  kings,  and 
by  reference  is  expressly  made  part  of  the  re- 
spective acts.  The  act  of  uniformity,  1  Eliz.  c.  2, 
re-enacts  the  Book  of  Common  Prayer  of  Ed.  6, 
without  any  alteration  in  this  particular,  and 
has  this  clause,  sect.  16,  *  Be  it  further  enacted, 

*  that  all  archbishops,  bishops,  and  all  other  their 
^  officers  exercising  ecclesiastical  jurisdiction,  as 
'  well  in  places  exempt,  as  not  exempt  within 
^  their  dioceses,  shall  have  full  power  and  autho- 

*  rity  by  this  act,  to  reform,  correct,  and  punish 

*  by  censures  of  the  churchy  ally  and  singular  per- 
^  sons  who  shall  offend  vnthin  any  their  jurisdic- 
^  tions  or  dioceses  against  this  act  and  statute ; 
^  any  other  law,  statute,  privilege,  liberty,  or  pro- 
'  vision  heretofore  made,  had,  or  suffered  to  tibie 

*  contrary  notwithstanding.'  " 

The  act  of  uniformity,  13  and  14  Ch.  2,  c.  4, 
24,  runs  thus  :  ^'  And  be  it  further  enacted,  that 
the  several  good  laws  and  statutes  of  this  realm, 
which  have  been  formerly  made,  are  now  in  force 
for  the  uniformity  of  prayer  and  administration 
of  the  sacraments  within  this  realm  of  England 
and  places  aforesaid,  shall  stand  in  full  force  and 
strength  to  all  intents  and  purposes  wHsttsoever, 
for  the  establishing  and  confirming  of  the  said 
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^^  Book  of  Common  Prayer,  hereinbefore  mentioned, 
'  ^  to  be  joined  and  annexed  to  this  act,  and  shall 
^  ^  be  applied,  practised,  and  put  in  use  for  the  pu- 
'^  nishment  of  all  offences  contrary  to  the  said  laws 
*  *  with  relation  to  the  book  aforesaid,  and  no  other." 
The  inference  which  Lord  Hardwicke  drew  from 
these  enactments  was,  first,  that  by  the  express 
words  of  the  1  Eliz,,  the  act  of  uniformity,  offences 
against  that  act  were  punishable  by  the  censure  of 
the  church ;  and  secondly,  that  by  the  act  of  uni- 
formity, 13  and  14  Ch.  2,  the  power  of  the  ordi- 
nary is  continued  and  directed  to  be  applied  and 
practised,  for  punishing' the  like  offence  against  the 
Rubric  of  the  present  Book  of  Common  Prayer. 

Lord  Hardwicke  then  proceeds,  *'  Hereupon  anew 
**  question  arises,  supposing  that  the  enacting  this 
"  pecuniary  penalty  by  statute  7  and  8  W.  3,  c.  35, 
"  might,  by  implication,  have  taken  away  or  re- 
•*  pealed  any  authority  which  the  spiritual  court 
had  originally  in  this  matter,  by  force  of  the 
canon  law,  whether  it  shall  operate  to  take  away 
a  jurisdiction  expressly  given  to  it  by  a  former  Act 
"  of  Parliament,  and  consequently,  pro  tanto,  to 
repeal  that  Act  of  Parliament.  The  rule  touch- 
ing the  repeal  of  laws  is,  Leges  posteriores,  priores 
contr arias  abrogant ;  but  subsequent  Acts  of  Par- 
"  liamient,  in  the  affirmative,  giving  new  penalties, 
**  and  instituting  new  methods  of  proceeding,  do 
"  not  repeal  former  methods  and  penalties  of  pro- 
"  ceeding,  ordained  by  preceding  Acts  of  Parlia- 
ment without  negative  words ;  and  as  in  7  and  8 
W.  4,  c.  35,  there  are  no  negative  words,  both 
may  stand  together,  and  either  the  one  or  the 
other  may  be  put  in  execution.  Besides,  a  latter 
"  Act  of  Parliament  hath  never  been  construed  to 
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' '  repeal  a  prior  act,  without  words  of  repeal,  unless 
•*  there  be  a  contrariety  and  repugnance  between 
'^  them,  or  at  least  some  notice  taken  of  the  former 
**  law,  in  the  subsequent  one,  so  as  to  indicate  an 
'*  intention  in  the  law  makere  to  repeal  it."  So 
that  Lord  Hardwicke's  opinion  seems  to  be,  that  in 
order  to  repeal  an  existing  statute,  the  latter  statute 
must  either  have  express  words  of  repeal,  or  must 
be  contrary  to  the  provisions  of  the  law  said  to  be 
repealed ;  or  that,  at  least,  mention  must  be  made 
of  that  law,  showing  an  intention  of  the  framers  of 
the  latter  Act  of  Parliament  to  repeal  the  former. 

How  then  does  the  matter  stand  in  this  respect, 
with  reference  to  the  present  case,  if  tried  by  these 
tests? 

First,  There  are  no  express  words  of  repeal  in 
the  4  G.  4,  c.  76,  so  that  the  case  stands  clear  of 
that  objection. 

Secondly,  Are  the  provisions  of  the  marriage 
act  repugnant,  or  contrary,  to  the  existing  law? 
I  can  find  none  such,  on  the  contrary  they  seem  to 
be  confirmatory  of  it  as  will  appear  more  particu- 
larly in  considering  the  third  test  proposed,  namely, 
whether  there  was  any  intention  on  the  part  of  the 
legislature  to  repeal  the  pre-existing  law,  to  be  dis- 
covered either  with  reference  to  the  provisions  of 
the  26  G.  2,  or  4  G.  4.  These  acts  direct  that  the 
banns  shall  be  published  in  the  parish  church,  or 
in  some  public  chapel,  in  which  public  chapel, 
banns  of  marriage  have  been  usually  published  of 
or  belonging  to  such  parish  or  chapelry,  wherein 
the  persons  to  be  married  shall  dwell,  according  to 
the  form  of  words  prescribed  by  the  Rubric  pre- 
fixed to  the  office  of  matrimony  in  the  Book  of 
Common  Prayer  (these  rules  being  clearly  drawn 
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Trom  and  foanded  on  the  ancient  canon  law)  dur^ 
ing  the  time  of  morning  service,   or  of  evening 
service,  if  there  shall  be  no  morning  servicCi   in 
such  church   or  chapel   upon  the  Sunday,   upon 
which  such  banns  shall  be  so  published,    imme- 
diately  after   the   second    lesson;    and  whenever 
it  shall   happen   that  the   persons  to  be  married 
shall  dwell  in  divers  parishes  or  chapelries,   the 
banns  shall  in  like  manner  be  published  in  the 
church  or  such  chapel  as  aforesaid  belonging  to 
such  parish  or  chape] ry  wherein  each  of  the  said 
persons  shall  dwell,  and  that  all  other  the  rules 
prescribed    by  the    said   Rubric    concerning    the 
publication  of  banns  and  solemnization  of  matri- 
mony shall  be  strictly  observed.     So  far  then,  the 
Act  of   Parliament  differs  from  the   Rubric,    in 
directing  that  the  banns  shall  be  published  on  three 
Sundays  (not  holydays  as  in  the  Rubric)  and  after 
the  second  lesson,  instead  of  after  the  Nicene  creed, 
but  in  every  other  respect,  it  adopts  and  confirms 
the  rule  therein  given  for  the  publication  of  banns 
and  solemnization  of  matrimony,  and  is,  therefore, 
very  far  from  indicating  any  intention  to  repeal  the 
existing  law  in  any  other  particulars  than  those  to 
which  I  have  referred ;  but  the  tenor  of  the  act, 
in  other  places,  clearly  suppoises  that  the  ecclesias- 
tical law  continued  in  force  and  operation.     By 
the  subsequent  sections  of  the  same  Act  of  Par- 
liament, and  also  in  4  Geo.  4,  c.  76,  it  is  provided, 
that  no  minister  in  solemnizing  marriages  between 
persons  both  or  one  of  whom  shall  be  under  the  age 
of  twenty-one  years,  after  banns  published  shall  be 
punished  by  ecclesiastical  ceTisures  for  solemnizing 
such  marriages  without  consent  of  parents,  or  guar-  ^ 
dians  whose  consent  is  required  by  law,  unless 
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such  minister  shall  have  notice  of  the  dissent  of 
such  parents  or  guardians,  and  in  case  such  pa- 
rents or  guardians,  or  one  of  them,  shall  openly  or 
publicly  declare,  or  cause  to  be  declared,  in  the 

Wynk 

V.  church  or  chapel  where  the  banns  shall  be  so  pub- 
WssTBiu  lished  at  the  time  of  such  publication,  his,  her,  or 
their  dissent  to  such  marriage,  such  publication  of 
banns  shall  be  absolutely  void.  This  section  of  the 
Act  of  Parliament  certainly  repeals  that  part  of  the 
62nd  canon  of  1603,  which  prohibited  marriages 
between  minors  before  the  parents  or  governors  of 
the  minor  personally,  or  by  suflSicient  testimony, 
signified  their  consent  to  the  marriage.     But  sup- 

f posing  that  the  minister,  after  notice  of  dissent^ 
should  proceed  to  the  solemnization  of  the  mar- 
j  riage,  he  would  clearly  not  have  been  exempted 
from  ecclesiastical  censures,  and  would  as  clearly 
be  liable  to  be  convicted  of  felony  and  to  transpor- 
tation for  fourteien  years,  for  knowingly  and  wil- 
fully solemnizing  marriage  without  due  publication 
of  banns ;  the  publication  being  by  the  same  sec- 
tions declared  to  be  absolutely  void.  These  then 
are  strong  indications,  that  it  was  not  the  inten- 
tion of  the  legislature  to  repeal  the  ecclesiastical 
law  on  this  subject;  but  that  both  should  stand 
together.  I  cannot,  therefore,  but  think  that  these 
Acts  of  Parliament  do  not,  and  were  not  meant  to, 
repeal  the  authority  of  the  Ecclesiastical  Courts  in 
cases  of  this  description,  but  that  one  and  the  other 
may  be  put  in  execution  ;  and  this,  even  in  cases 
where  the  conduct  of  the  minister  may  have  been 
such  as  to  render  him  liable  to  an  indictment  and 
conviction  of  felony. 

But  does  it  follow  that  the  offence  imputed  by 
the  present  articles  necessarily  constitutes,  or  that 
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Mr.  Wynn  would  be  convicted  of  felony,  if  the 
whole  of  the  articles  were  proved.  It  is  not  in  any 
one  part,  or  in  the  whole  taken  together,  alleged 
that  the  party  cited  has  knowingly  and  wilfully 
married  any  persons  without  due  publication  of 
banns ;  true  it  is,  that  he  is  accused  of  publishing 
the  banns  of  marriage,  and  of  solemnizing  matri- 
mony between  persons  neither  of  whom  were  re- 
siding in  his  parish,  and  this  may  by  reference  to 
the  provisions  of  the  Act  of  Parliament,  be  con- 
sidered as  a  marriage  without  due  publication  of 
banns ;  the  clear  intendment  of  the  law  being  that 
banns  shall  be  published  between  persons  resident 
in  the  parish,  and  that  banns  not  so  published  shall 
be  null  and  void.  But  then  the  minister  must 
knowingly  and  wilfully  offend  against  the  act  to 
incur  the  penalty.  Now  the  ecclesiastical  law  is  in 
this  case  sought  to  be  enforced  against  him,  for 
having  neglected  to  satisfy  himself  that  the  parties 
whose  baons  were  published  were  resident,  or  dwelt 
within  his  parish — for  not  using  the  means  provided 
by  the  law,  to  satisfy  himself  of  the  residence  of 
the  parties  before  he  published  the  banns,  or  before 
he  proceeded  to  solemnize  the  marriage  between 
parties  whose  banns  had  been  published  by  other 
persons  in  his  church,  and  not  for  any  wilful  viola- 
tion of  the  law. 

It  is,  indeed,  true,  as  observed  by  Dr.  Phillimore, 
that  the  law  is  not  imperative  upon  him  to  require 
seven  days'  notice  before  he  publishes  the  banns, 
nor  would  he  be  punishable  for  publishing  the  banns 
without  that  particular  notice,  or  the  expiration  of 
the  seven  days ;  but  if  he  chooses  to  dispense  with 
the  notice  which  he  is  entitled  to  require,  and  if  it 
should  turn  out,  that  the  parties  are  not  entitled  to 
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1835.     I  have  the  banns  published  in  hi^  parish,  he  most 
'MfoiAnMAs    ^^®  upon  himself  the  consequence  of  his  ovm  neg- 

tit^semum    I  ^^^*  ^  ^^  *^^*  ^'^^^^  *^®  ^^^  ^^  provided  for  his 
1  security ;  he  cannot  be  allowed  to  shelter  himself 

«.  lunder  the  excuse  that  he  was  ignorant  of  the  fact  of 
•Wwm!^  their  non-residence  in  the  parish,  when  he  might, 
and  ought  to  have  inquired  into  the  facts.  This 
view  of  the  law  is  supported  by  cases  which  have 
occurred  elsewhere,  particularly  in  the  Court  of 
Chancery,  which,  although  they  may  not  perhaps 
have  the  authority  of  absolute  decisions  upon  the 
point ;  yet  as  the  observations  made  therein  neces- 
sarily arise  out  of  the  proceedings,  and  are  inti- 
mately connected  with  them,  and  are  not  therefore 
to  be  treated  as  mere  obitei'  dicta ;  and  considering 
the  persons  from  whom  they  fall,  and  the  frequent 
repetition  of  them,  they  are  entitled  to  great  weight 
and  attention. 

In  the  case  of  Moore  r.  Moore,  (a)  in  1741,  which 
was  before  the  marriage  act,  26  Geo.  2,  ^Lord 
Hardwicke  said,  **  It  is  very  surprising  when  ca- 
**  nons,  with  respect  to  marriages,  have  laid  down 
**  directions  so  plainly  for  the  conduct  of  ecclesias- 
**  tical  oflBicers  and  clergymen  (which  though  they 
**  have  not  the  authority  of  an  Act  of  Parliament, 
'^  and  consequently  are  not  binding  upon  laymen, 
**  yet  certainly  are  prescriptions  to  the  Ecclesias- 
**  tical  Courts,  and  likewise  to  clergymen)  that 
^*  there  should  be  such  frequent  instances  of  their 
"  departing  from  them,  and  introducing  a  practice 
**  entirely  repugnant  to  them,rw/eCan.62, 102,  &c., 
"  in  1003,  all  of  them  extremely  plain  in  their  di- 
*^  rections  to  ecclesiastical  officers  and  clei^ymen  : 
**  one  would  think  no  body  ever  read  them,  neither 

(a)  3  Atkyns,  157. 
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•*  the  officers  of  the  spiritual  courts,  nor  clergymen, 
**  or  they  could  not  act  so  diametrically  opposite 
**  to  them. 

**  No  ecclesiastical  persons  can  dispense  with  a 
canon,  for  they  are  obliged  to  pursue  the  direc- 
tions in  them  with  the  utmost  exactness,  and  it 
is  in  the  power  of  the  crown  to  do  it  only. 
**  What  Mr.  Charles  (the  clergyman)  swears,  I 
believe  is  true,  that  it  is  very  frequent  for  sur- 
rogates to  fill  up  the  blanks  in  licenses  with  the 
name  of  any  other  parish,  and  this  in  some  mea- 
sure may  justify  him,  as  it  is  the  common  method 
among  clergymen ;  but  then  this  will  not  excuse 
with  regard  to  penalties  in  the  canon,  which  ex- 
pressly directs  that  no  clergyman  shall  presume 
to  marry  a  person  out  of  the  parishes  in  which 
the  man  and  woman  reside." 
In  Priestly  v.  Lamb,  (a)  in  which  there  had  been 
a  marriage  by  banns  at  the  parish  church  of  St. 
Andrew,  Holborn,  between  a  young  lady  who  was 
at  school  at  Camberwell,  and  a  person  who  had 
chambers  at  Furnivars  Inn.  The  parties  left  Cam- 
berwell on  the  morning  of  the  marriage,  and  it  did 
not  appear  that  the  lady  had  actually  resided  in 
Holborn ;  they  were  afterwards  again  married  at 
Lambeth,  and  the  clerk  of  the  parish  stated  in  his 
affidavit,  that,  it  is  not  customary  to  make  any  inquiry 
as  to  the  residence  of  parties  applying  to  be  married ; 
Lord  Eldon  said,  "  By  the  affidavit  of  the  clerk  of 
"  the  parish  of  Lambeth,  it  is  disclosed  that  they 
^*  conceive  in  that  parish,  that  they  do  their  duty 
to  the  public  and  to  the  individuals  whom  they 
are  to  marry,  never  making  any  inquiry  as  to 
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^^  the  residence  of  the  parties.  In  the  canon  law 
"  which  binds  the  clergy  of  this  country,  from  1328 
"  to  1603,  it  is  laid  down,  that  it  is  highly  crimi- 
'^  nal  to  celebrate  marriage  without  a  due  publica- 
^*  tion  of  banns,  which  must  be  interpreted  a  publi- 
"  cation  of  banns  by  persons  having  to  the  best  of 
"  their  power  informed  themselves,  that  they  pub- 
"  lish  banns  between  persons  resident  in  the  parish ; 
**  and  very  heavy  penalties  are  by  that  law  in- 
"  flicted  upon  clergymen  celebrating  marriage  with- 
"  out  license,  or  a  due  publication  of  banns."  He 
then  goes  on  to  mention  the  penalty  by  statute, 
felony,  and  adds,  ^^  A  subsequent  clause  makes  it 
**  felony  in  a  clergyman  to  celebrate  marriage 
^'  without  license  or  publication  of  banns.  I  do 
* '  not  mean  to  intimate  that  si  clergyman  believing 
**  there  was  a  residence  would  be  guilty  within 
'*  that  clause.  But  upon  the  principles  of  the  com- 
'^  mon  law,  as  well  as  the  statute  law,  laying  pe* 
'^  nalties  upon  marriage  without  license  or  a  due 
'  ^  publication  of  banns,  though  such  a  fact  should 
*^  not  be  within  the  meaning  of  that  clause,  it  has 
* '  the  character  of  an  offence  within  the  law  of  this 
**  country.  What  other  sense  can  be  given  to  the 
10th  section  of  the  act,  which  looking  at  the  per- 
son ruined,  as  this  girl  is,  enacts,  that  after  there 
'^  has  been  a  marriage  de  facto  with  publication  of 
'*  banns,  no  evidence  shall  be  given  to  disprove 
the  fact  of  residence  in  any  suit  in  which  the  va* 
lidity  of  the  marriage  comes  in  question.  But 
for  all  other  purposes  it  may  be  the  subject  of 
inquiry ;  and  the  law  of  the  country  would  reach 
it  by  a  criminal  information."  Lord  Eldon  goes 
on,  *'  From  what  I  have  seen  in  this  Court,  alluding 
*'  to  the  cases  in  which  Lord  Thurlow  and  Lord 
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^*  Rosalyn  ordered  the  attendance  of  the  clergymen, 
**  I  know  that  this  subject  is  carried  on  with  a 
negligence  and  carelessness  that  draws  in  gentle- 
men of  good  intentions ;  and  I  feel  that  it  may 
'*  be  very  difficult  in  this  great  town  with  all  pos- 
sible diligence,  to  execute  this  duty  as  effectually 
as  the  law  seems  to  require  that  they  should  ez- 
^^  ecute  it :  but  where  a  case  has  occurred  in  which 
**  it  is  clear,  that  if  any  one  of  the  parties  had  done 
**  what  the  law  required  from  all  of  them,  this  mar- 
riage could  not  have  taken  place,  I  must  say  it 
amounted  to  a  criminality,  which  I  hope  will  not 
*^  occur  in  future/'  Observations  to  the  same  effect 
were  also  made  by  Lord  Eldon,  in  the  cases  of 
Nicholson  v.  Squire,  (a)  and  Warter  v.  Yorke*  (b) 
For  the  several  reasons,  therefore,  which  I  have 
stated,  I  am  of  opinion  that  the  original  jurisdiction 
which  the  Ecclesiastical  Courts  possessed  and 
exercised  in  cases  of  this  description,  is  not  taken 
away  by  any  of  the  statutes ;  that  the  ordinary  is 
^11  entitled  to  proceed  to  the  correction  of  any  of 
his  clergy  who  may  offend  against  the  order  of  the 
church,  in  publishing  banns  and  solemnizing 
matrimony  in  any  other  manner  than  that  prescribed 
by  the  law  ;  and  that  if  the  charges  contained  in 
these  articles  shall  be  established  by  evidence,  Mr. 
Wynn  is  liable  to  be  canonically  punished  for  such 
offence. 

I  now  proceed  to  consider  the  next  objection 
raised  in  argument,  which  is  against  the  jurisdiction 
of  the  particular  Court  in  which  these  proceedings 
have  been  instituted,  namely,  in  the  Consistorial 
Court  of  the  diocese,  in  which  the  parish  in  ques- 
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tion  i&  locally  situated,  and  on  this  part  of  the  case 
it  is  said,  that  the  parish  of  St.  Nicholas  is  pleaded 
to  be  in  the  deanery  of  Hereford,  the  dean  being 
described,  as  ordinary,  and  that  there  is  no  aver- 
ment that  the  bishop  has  any  jurisdiction  in  this 
part  of  the  diocese  at  any  time ;  or  that  if  be  has, 
it  is  not  alleged  that  there  was  any  triennial  visi- 
tation at  the  time  this  suit  commenced  ;  it  being 
merely  pleaded  inferentially  in  the  18th  article 
amongst  other  things,  that  ''  by  reason  of  the 
'*  triennial  visitation  of  the  bishop,  the  party  cited 
'^  was  liable  to  the  jurisdiction  of  the  Consistorial 
**  Court."  When  this  objection  was  first  raised, 
it  made  some  impression  on  the  mind  of  the  Court, 
and  it  had  some  doubt,  whether,  this  being  a 
criminal  suit,  it  could  permit  the  parties  to  plead 
the  jurisdiction  more  fully ;  but  on  further  consi* 
deration,  and  looking  to  what  has  been  done  in 
other  cases,  particularly  in  that  of  Schultz  and 
Hodgson  (a),  in  which,  even  after  articles  had  been 
admitted,  and  an  issue  given  in  the  Court  below, 
the  cause  having  been  appealed  in  a  subsequent 
stage,  this  Court  permitted  additional  articles  to 
be  given  in  ;  not  indeed  pleading  new  matter,  but 
by  way  of  supply  of  proof  of  what  had  been  before 
pleaded.  So  here,  particularly  as  the  articles  have 
not  been  admitted,  and  consequently  issue  has  not 
been  joined,  I  think  that  the  Court  is  at  liberty  to 
permit  the  party  to  plead  the  fact  of  the  bishop's 
triennial  visitation  at  the  time  in  question,  and  to 
exhibit  a  copy  of  the  inhibition  in  supply  of  proof; 
asd  the  rather,  because  no  protest  to  the  jurisdic* 
tion  of  the  Court  has  been  made  in  act  on  petition. 


(a)  1  Addamt,  261. 
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fior  has  it  been  intimated  or  suggested  that  the 
Court  had  not  jurisdiction  ;  all  that  is  said  being 
that  the  jurisdiction  does  not  clearly  appear  on  the 
face  of  the  articles ;  all  the  subsequent  acts  of  the 
party  rather  tend  to  confirm  the  jurisdiction  than 
to  impeach  it :  and  on  this  additional  ground,  that, 
as  was  stated  by  Dr.  Lushington,  the  bishop  primA 
fade  has  jurisdiction  over  the  whole  of  the  diocese, 
and  that  it  lies  upon  the  party  impugning  his  juris- 
diction to  show  that  he  has  parted  with  it,  and  that 
even  if  he  had,  he  might  still  have  a  concurrent 
jurisdiction,  or  even  an  exclusive  one  in  the  time 
of  his  triennial  visitation ;  and  it  is  for  its  own 
satisfaction  that  the  Court  requires  this  addition  to 
the  articles. 

Having  thus  disposed  (so  far  as  this  Court  can 
dispose  of  it)  of  the  question  of  general  and  parti- 1 
cular  jurisdiction,  I  proceed  to  consider  the  specific  j 
objections  which  have  been  made  to  the  articles! 
themselves,  and  here  it  may  be  observed,  that  in 
all  cases,  but  particularly  in  cases  of  correction, 
the   articles  should  contain   a  clear  and    distinct 
statement    of   facts  intended   to  be  proved — not 
ttavelling  into  extraneous  or  argumentative  matter  ! 
— and  that  they  should   be  as  succinctly  drawn  as 
the  nature  of  the  case  will  allow ;  and  the  present 
articles  have  been  objected  to  as  not  conforming  to 
these  principles,  and  in  some  measure  I  accede  to 
the  observation;   I   think  that  they  are  in  some 
measure  too  difinse,  and  that  they  will  bear  cur- 
tailment; but  I  do  not  think  that  the  objection, 
that  too  many  charges  are  contained  therein,  or 
that  they  impose  an  undue  burthen  upon  the  ap- 
pellant, is  well  founded.     I  think  the  case  required 
an  iteration  of  specific  instances,  and  that  this  has 
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been  occasioned  by  the  act  of  the  party  himself  in 
continuing  the  practice  after  the  remonstrances  of 
his  ordinary, 

The  Court  then,  after  minutely  canvassing  the 
objections  taken  to  the  articles,  pronounced '  for 
the  Appeal,  rejected  some  of  the  articles,  and 
directed  others  to  be  reformed. 


The  articles  were  afterwards  admitted  as  reformed, 
and  were  in  substance  as  fdlows  : — 

First,  The  institution  of  the  Rev.  Thomas  Wynn, 
on  16th  April  1820  to  the  Rectory  of  St.  Nicholas, 
in  the  city  of  Hereford. 

Second,  An  authentic  copy  of  the  entry  of  such 
institution  in  the  muniment  book  kept  in  the 
registry  of  the  Dean  of  Hereford. 

Third,  That  in  and  by  the  62nd  of  the  constitu- 
tions and  canons  of  1603,  it  is  provided,  '^  that  no 
^'  minister  upon  pain  of  suspension  per  triennium 
"  ipso  facto,  shall  celebrate  matrimony  between  any 
"  persons  without  a  faculty  or  license  duly  granted, 
"  except  the  banns  of  matrimony  have  been  first 
"  published  three  several  Sundays  or  holydays  in 
"  the  time  of  Divine  Service  in  the,  parish  church 
"  or  chapels  where  the  said  parties  dwell,  according 
**  to  the  Book  of  Common  Praver." 

Fourth,  That  by  the  2nd  section  of  statute  4  Geo.  4, 
c.  76,  it  is  enacted,  "  That  from  and  after  the  first 
''  day  of  November,  1823,  all  banns  of  matrimony 
'*  shall  be  published  in  an  audible  mtmuer  in  the 
^*  parish  church  or  in  some  public  chapel,  in  which 
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chapel  banns  of  matrimony  may  now  or  may       18S5. 
hereafter  be  lawfully  published,  of  or  belonging    mwhaelmas 
to  such  parish  or  chapelry  wherein  the  persons  to       '^*^^: 
be  married  shall  dwell  according  to  the  form  of 
words  prescribed  6ylhe  Rubric  prefixed  to  the 
*•  office  of  matrimony  in  the  Book  of  Common    ^wwrra "" 
*•  Prayer,  upon  three  Sundays  preceding  the  so- 
"  lemnization  of  marriage  during  the  time  of  morn- 
ing service,  or  of  evening  service  (if  there  shall 
be  no  morning  service  in  such  church  or  chapel 
*'  upon  the  Sunday,  upon  which  such  banns  shall 
be  so  published)  immediately  after  the  second 
lesson ;  and  whensoever  it  shall  happen,  that  the 
persons  to   be   married    shall    dwell   in    divers  i 
**  parishes  or  chapelries,  the  banns  shall  in  like  man-  ! 
"  ner  be  published  in  the  church  or  in  any  such  ' 
*^  chapel,  as  aforesaid,  belonging  to  such  parish  or  ; 
**  chapelry  wherein  each  of  the  said  persons  shall  ' 
dwell ;  said  that  all  other,  the  rules  prescribed 
by  the  said  Rubric,  concerning  the  publication  of 
*^  banns  and  the  solemnization  of  matrimony,  and 
"  not  hereby  altered,  shall  be  duly  observed ;  and 
"  that  in  all  cases  where  banns  shall  have  been 
published,  the  marriage  shall  be  solemnized  in 
one  of  the  parish  churches  or  chapels  where  such 
"  banns  shall  have  been  published,  and  in  no  other 
*•  place  whatsoever."     That  by  the  7th  section  of 
the  said  act  it  is  expressly  provided,  **  That  no  par- 
son, vicar,  minister,  or  curate,  shall  be  obliged 
to  publish  the  banns  of  matrimony  between  any 
"  persons  whatsoever,  unless  the  persons  to  be  mar- 
"  ried  shall,  seven  days'  at  the  least  before  the  time 
"  required  for  the  first  publication  of  such  banns, 
"  respectively  deliver,  or  cause  to  be  delivered,  to 
"  such  parson,  &c.  a  notice  in  writing,  dated  on 
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'^  the  day  on  which  the  same  shall  be  so  delivered 
'*  of  their  true  Christian  names  and  surnames,* 
'^  and  of  the  house  or  houses  of  their  respective 
^'  abodes  within  such  parish  or  chapelry,  as  afore- 
''  said,  and  of  the  time  during  which  they  have 
^^  dwelt,  inhabited,  or  lodged  in  such  house  or 
**  houses  respectively." 

Fifth,  That  notwithstanding  the  premises  you, 
the  said  Rev.  Thomas  Wynn,  have  been  for  several 
years  last  past,  in  the  frequent  practice  of  publish* 
ing  in  your  said  parish  church  of  St.  Nicholas,  the 
banns  of  marriage  between  persons  described  in 
such  banns  as  of,  or  belonging  to  your  said  parish, 
although  at  the  times  of  such  banns  being  pub- 
lished, neither  of  such  persons  were  resident  in  or 
of,  or  belonging  to  your  said  parish;  and  after- 
wards of  marrying  certain  of  the  persons  whose 
banns  were  so  published  in  virtue  of  such  undue 
publication,  as  hereinafter  particularly  set  forth. 

Sixth,  That  by  reason  of  the  premises,  the  mar- 
riages had  in  your  said  parish  have,  for  several 
years  last  past,  been  much  more  numerous  than 
they  would  have  been,  had  the  same  been  solem- 
nized between  persons  only  of  your  said  parish ;  in 
part  supply  of  proof,  that  by  the  last  returns  of 
population  made  pursuant  to  the  act  of  1 1  Geo.  4, 
c.  30,  the  population  to  whose  use  your  said  parish 
church  is  appropriated  for  marriages  is  1134,  and 
no  more,  and  that  the  total  number  of  marriages 
in  your  said  church,  within  the  period  of  six  years, 
on  the  31st  of  December,  1833,  was  266. 

Seventh,  That  the  following,  among  other  mar- 
riages, were  had  and  solemnized  by  you,  the  said 
Rev.  Thomas  Wynn,  in  your  said  parish  church  in 
virtue  of  banns  published  between  the  parties,  in 
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which  baoDS  both  the  said  parties  were  described  as 
of  your  said  parish  of  St.  Nicholas,  to  wit,  on  31st 
of  December,  1828,  Thomas  Powell  Chamberlain  to 
Sarah  Colcomb ;  in  1832,  5th  of  February,  Wil- 
liam  Prosser  to  Ann  Coburn;  2nd  of  April,  Ri- 
chard Preece  to  Ann  Gwillam ;  that  neither  of  the 
said  parties  were  resident  in  or  parishioners  of  your 
said  parish,  but  were  at  such  times  severally  and 
respectively  resident  as  follows : — Thomas  Powell 
Chamberlain  and  Sarah  Calcomb  both  in  the  parish 
of  Much  Mansel,  in  the  county  of  Hereford ;  WiU 
liam  Prosser  and  Ann  Coburn  both  in  the  parish  of 
All  Saints,  in  the  city  of  Hereford ;  Richard  Preece 
and  Ann  Gwillam  both  in  the  parish  of  Stoke 
Edit^,  in  the  county  of  Hereford,  &c. 

Eighth,  That  in  the  year  1833,  the  following 
among  other  marriages,  &:c.  &c.,  setting  forth  twelve 
instances  in  the  same  form  as  in  the  preceding 
article. 

Ninth  and  tenth  were  struck  out. 

Eleventh,  Also,  that  within  the  current  year,  1834, 
4he  following,  &c.,  2nd  of  February,  Richard  Ack- 
land  to  Mary  Lewis;  10th  of  February,  Thomas 
Jones  to  Elizabeth  Pritchard;  16th  of  February, 
John  Lloyd  to  Mary  Lloyd  ;  that  at  such  times  not 
resident  in,  &c.  as  in  the  former  articles. 

Twelfth  and  thirteenth  were  struck  out. 

Fourteenth,  That  in  the  commencement  of  this 
current  year,  1834,  you,  the  said  Thomas  Wynn, 
were  duly  remonstrated  with  respecting  your  irre- 
gular conduct  in  marrying  persons  who  did  not 
dwell  or  reside  in  your  said  parish  of  St.  Nicholas, 
by  your  ordinary,  the  Dean  of  Hereford,  and  warned 
to  be  more  careful  for  the  future  in  relation  thereto ; 
but  we  farther  article  and  object  that,  notwithstand- 
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ing  8uch  remonstrance  and  warning  you,  the  said 
Rev.  Thomas  Wynn,  continued  to  publish  the 
banns  of  matrimony  between  persons  who  did .  not 
dwell  or  reside  in  your  said  parish ;  and  thereupon, 
your  ordinary,  the  Rev.  John  Merewether,  Doctor 
in  Divinity,  the  Dean  of  Hereford,  wrote  and  sent 
you,  on  or  after  the  14th  of  March,  this  year,  a 
written  admonition  in  words  following  (that  is  to 
say): 
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"  Rev.  Sir, 

^'  I  had  hoped  that  my  visit  to  you  would 
have 'had  the  desired  effect,  and  it  was  my  earnest 
wish  by  that  course,  which  I  adopted  as  most 
likely  to  prevent  anything  disagreeable  to  your 
feelings,  to  induce  you  to  guard  against  such 
gross  irregularities  for  which  you  are  responsible, 
(not  the  clerk)  and  thus  to  prevent  the  painful 
necessity  of  further  interference  on  my  part.  I 
regret  to  find,  by  official  communications  made 
to  me  since  my  return,  that  the  evil  still  con- 
tinues, and  that  several  most  flagrant  cases  have 
occurred. 

' '  It  now  becomes  an  imperative  duty  on  me,  as 
ordinary,  to  require  that  in  all  cases  of  the  pub- 
lication of  banns,  you  will  insist  in  having  seven 
days'  notice  according  to  the  Act  of  Parliament, 
and  will  personally  satisfy  yourself,  that  the 
parties  are  actually  and  bond  fide  inhabitants  of 
your  parish,  or  at  least  one  of  them,  and  that 
you  will  not  marry  any  couple,  one  of  whom 
belongs  to  another  parish,  without  the  certificate 
of  the  publication  of  banns  in  his  or  her  parish. 
I  must  also  require,  in  case  you  have  any  parties 
under  publication  of  banns  at  this  time,   that 
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^'  you  will  satisfy  yourself  that  they  are  resident  in 
"  your  parish,  or  that  you  will  suspend  the  future 
*'  publication  of  them  until  you  are  so  satisfied. 

"  I  am,  Rev.  Sir, 

"  Your  faithful  servant, 

"  John  Merewether,  Dean." 

And  we  further  article  and  object  to  you,  &c.  that 
your  said  ordinary,  the  said  Dean  of  Hereford, 
did  on  or  about  the  17th  of  April  in  the  current  year, 
write  and  send  to  you  a  letter  in  the  words  follow* 
ing  (that  is  to  say) : 
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*^  Dear  Sir, 

'^  I  am  informed  that  a  couple  whose  banns 
have  been  published  in  your  church  the  second 
time  last  Sunday,  by  name  William  Watkins  and 
Ann  Dpvey  are  not  parishioners,  nor  residents  in 
your  parish ;  the  man  took  a  lodging,  and  slept 
one  night  in  that  lodging,  where  some  of  his  things 
remain,  but  that  you  are  aware  is  not  sufficient. 
I  should  have  been  sorry,  had  this  come  to  my 
knowledge,  after  the  persons  had  been  married, 
but  it  proves  the  necessity  which  exists  for  my 
pressing  on  you  the  duty  of  personally  ascer- 
taining the  fact  of  residence,  and  the  strict  ob- 
servance of  the  provisions  of  the  Act  of  Parlia- 
ment. 

*'  I  remain,  dear  Sir, 

*  *  Your  faithful  servant, 
^  ^  John  Merewether. 

Bfonery,  \7thApril,  1834. 


Fifteenth,  Also,  &c.,  that  notwithstanding,  as  well 
the  personal  remonstrances  and  warning,  as  the 
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written  admonitions  and  injunctions  of  your  said 
ordinary,  &c.  as  pleaded,  you,  the  said  Rev.  Tho- 
mas Wynn,  continued  to  go  on  in  your  unlawful 
and  irregular  practice  of  publishing  the  banns  of 
matrimony  in  your  said  parish  church  between 
persons,  &c.,  and  that  since  such  remonstrance 
you  have,  in  the  course  of  this  current  year,  1834, 
published  the  banns  of  matrimony  between  the  fol- 
lowing persons  respectively,  all  described  of  your 
said  parish,  to  wit,  William  Watkins  and  Ann  Do- 
vey  ;  James  Jones  and  Elizabeth  Cotterell ;  Henry 
Woodhouse  and  Susan  Pulling ;  John  Baker  and 
Jane  Hinton  ;  John  Smith  and  Mary  Cooper ;  fur- 
ther (as  before)  that  neither  of  the  said  parties  are 
of  your  parish,  &c,  &c. 

Sixteenth  and  seventeenth  were  struck  out. 

Eighteenth,  That  you,  the  said  Rev.  Thomas 
Wynn,  are  of  the  parish  of  St.  Nicholas,  in  the 
Deanery  of  Hereford,  and  therefore,  and  by  reason 
of  the  premises,  and  of  the  inhibition  issued  by  the 
Lord  Bishop  of  the  Diocese  of  Hereford,  at,  or  on  ac- 
count of  his  triennial  visitation,  and  of  your  ap- 
pearance herein  given,  were  and  are  subject  to  the" 
jurisdiction  of  this  Court ;  and  we  further  article 
and  object,  that  notice  of  such  inhibition  was  duly 
given  to  the  parties  inhibited  pursuant  to  the  tenor 
thereof,  and  that  the  same  came  into  operation  on 
the  10th  of  July,  1834,  and  continued  in  operation 
for  the  space  of  three  months,  and  in  part  supply  of 
proof  of  the  premises,  a  copy  of  the  original  inhibi- 
tion was  exhibited. 

Nineteenth  and  twentieth,  The  usual  concluding 
articles. 
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VBNINQ)    V.    FBRARD. 

Judgment. 


Sir  Herbert  Jenner.  Dec.  stb. 

•   The  question  in  this  case  arises  as  to  the  validity  a  paper  not 
of  a  paper  propounded  as  a  codicil  to  the  will  of  J^JTihrftce 
Daniel  Agace,  Esq.,   who  died  in  the  month  of  ^^'^'^23^ 
April,  1828,  having  made  and  duly  executed   a  «ceTid«nc€, 

*  ^  •'  not  entitled  to 

will  and  two  other  codicils  respectively  dated ;  the  probate. 
will,  12th  of  April,  1820,  the  first  codicil,   13th  of 
February,  1826,  the  second  codicil,  20th  of  April, 
1828. 

The  paper  in  question,  which  is  all  in  his  own 
handwriting  and  is  addressed  to  his  executors,  being 
dated  on  the  20th  of  April,  1820,  is  signed  by  the 
deceased,  but  not  in  the  presence  of  witnesses. 

Shortly  after  the  deceased's  death,  these  papers 
were  all  found  together,  in  the  same  envelop. 
Upon  applying  for  probate,  a  doubt  was  suggested 
by  the  registrars  of  the  Court,  whether  the  paper 
of  the  20th  of  April,  1820,  was  testamentary,  and 
it  was  stated  in  argument,  that  on  this  doubt  being 
raised,  the  opinion  of  counsel  was  taken,  wheu  the 
parties  were  advised  that  the  paper  was  not  testa- 
mentary; and  accordingly  probate  was  taken  of 
the  will  and  the  regularly  executed  codicils;  it 
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1885.       being  as  alleged  at  that  time  considered  to  be  im- 

jyec.sth.     material,  whether  the  paper  now  propounded  was 

^  included  in  the  probate  or  not.     Circumstances. 

UBinrni  and  ^   ^ 

Aiioi        however,  have  since  occurred  which  have  rendered 
FsbIsj).      it  necessary  to  take  the  opinion  of  this  Court,  as  to 
the  character  of  this  paper. 

The  probate  was  accordingly  called  in,  and  the 
paper  has  been  propounded  by  two  of  the  execu- 
tors named  in  the  will,  and  also  by  other  parties 
claiming  an  interest  under  it,  who  have  intervened 
in  the  cause,  and  have  brought  in  an  allegation 
supplemental  to  that  which  was  offered  on  behalf  of 
the  executors ;  and  on  the  admissibility  of  these 
allegations,  the  Court  is  now  called  upon  to  deter- 
mine. 

Before  considering  the  facts  pleaded  in  the  alle- 
gation, it  may  be  proper  to  look  at  the  instrument 
itself,  and  what  it  purports  to  be^  for  the  terms  in 
which  it  is  expressed  may  be  so  clearly  dispositive 
as  not  to  require  any  extrinsic  aid  to  entitle  it  to 
.  probate ;  or  on  the  other  hand,  it  may  bear  so  little 
the  character  of  a  testamentary  disposition,  as  to  be 
scarcely  capable  of  having  that  character  impressed 
upon  it,  by  any  circumstances  whatever ;  it  is  in 
these  words :  **  I  hereby  inform  the  executors  named 
' '  in  my  last  will  and  testament,  dated  12th  of 
**  April,  1820,  that  the  snm  of  twenty  thousand 
^ '  pounds,  thr^  per  cent,  consolidated  annuities^ 
^  *  part  of  the  stock  standing  in  my  name  in  the 
'  ^  books  of  the  governor  and  company  of  the  Bank 
*^  of  England,  is  stock  iu  trust  conformaUy  to  the 
^  ^  will  of  my  late  uncle,  Zachariah  Agace^  late  of 
'^  Stamford  Hill,  in  the  p^ish  of  Hackney,  in  the 
'*  county  of  Middlesex,  dated  the  3rd  of  Novem- 
**  ber,  1775,  and  which  said  sum,  after  my  decease^ 
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'  is  by  his  said  will  directed  to  be  divided  among       183& 
*  sundry  persons,  his  relations.     I  therefore  here-     j^  ^^ 

^  by  request  my  said  executors  to  transfer  and  di*    ^  

<  vide  the  said  sum  of  twenty  thousand  pounds,  Avot 
'  three  per  cent  consolidated  annuities,  in  confbr-  fska«». 
'  mity  with  the  directions  given  in  the  will  of  my 
'  said  uncle."  1^  is  dated  Ascot  Place;  20th  df 
April,  1820,.isBign6d  by  the  deceased,  and  is  ad* 
dressed  to  his  exi&cutors :  the  m;^  purport,  there- 
fore,  of  the  paper  is  to  infiiMin  his  i^xecutors  that 
the  sum  of  20,000/.  consols,  'part  of  the  stock 
standing  ia  the  deceased's  name,  was  nol  his  pto* 
perty,  but  was  held  in  trust  conformably  to  the  will 
of  his  late  uncle,  and  that  after  his  (tftte  wri|;er's)  de« 
cease,  it  was  directed  to  be  divided  between  sundry 
relations  of  his  uncle;  and  he  therdbre  requests 
the  executors  to  transfer  and  divide  that  sum  in 
conformity  with  the  instructions  given  in  his  unde's 
will. 

On  the  face  of  the  instrument  then,  *  it 'does  hot 
purport  to  dispose  of  any  property  belonging  to  the 
deceased,  it  is  mere  informartioa  to  his  executors 
that  the  stock  mentioKied  in  it  does  not  belong  to 
him,  but  to  the-  persons  .entitled  under  his  uncle's 
will,  to^ whom  tthey  are  te  transfer  it ;  it  is;  there-* 
fore,  merely  explanatory,  giving  his  executors  ne* 
cessary  iniSarmation  for  coheir  guidance,  bb  primd 
fadcf  the  stod^.  standing  in.  fais:n«me  would  appear 
to  be  his  property :  and  sueh  seems  to  ha^e  liefii 
l^e  understanding  of  all  parties,  who  conceived,  ad 
will  presently  :^  appear )  thatl  ^e  property  passed 
under  the  i^ill  oi  ZaMmah  Agace,  and  not  under 
that  of  Daniel  Agace ;  •  such  aiso^i^ems  to  have 
been  the  understanding  of  the  deceased  himself, 
who  does  not  appear  to^have  had  any  idea  that  he 

h2 
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1835.       had  any  thing  more  than  a  life  interest  in  the  pro- 
Dec/sth.      perty  mentioned  in  it.     Notwithstanding,  however, 
GnnmA      *^^®  impression  of  the  parties,  it  is  certainly  open 
Amm        to  them,  even  at  this  time  to  contend  that  the  pH- 
FiBAKD.      per  is  a  part  of  the  testamentary  disposition  of  Mr. 
j  Daniel  Agace ;  and  that  as  such,  whatever  he  its 

foim,  it  is  entitled  to  the  prohate  of  this  Court.  It 
is  nndouhtedly  true  that  the  Court  is  not  precluded 
from  granting  probate  of  a  paper  on  account  of  the 
form  in  which  it  is  drawn  up.  Papers  having  less 
testamentary  appearance  than  the  present  (which  is 
addressed  to  the  executors)  have  been  admitted  to 
probate,  such,  for  instance;  as  deeds  of  gifts,  notes 
of  hand,  drafts  upon  bankers,  and  others;  the 
Court  only  requiring  to  be  satisfied  that  it  was  the 
intention  of  the  deceased,  that  they  should  be  car- 
ried into  e£Pect  after  his  death,  although  the  pur- 
port of  the  instruments  might  not  be  strictly  testa- 
mentary. 

It  is  then  necessary  to  consider  the  circumstances 
which  are  pleaded  in  these  allegations  from  which 
the  Court  is  to  collect,  that  this  paper  was  written 
,  by  the  deceased,  animo  testandiy  for  that  I  appre- 
/  hend  is  necessary  to  be  proved,  where  the  paper, 
r^ijJ  ^  ^uMj^'^^^^^ >  upon  the  fiace  of  it,  does  not  purport  to  be  of  a  tes- 
i  ^/AClV-i^*^*       tamentary  nature ;  for  there  seems  to  be  this  dis- 
tinction in  the  consideration  of  papers  which. are  in 
'   their  terms,  dispositive,  and  those  which  are  of  an 
equivocal  character,  that  the  first  will  be  entitled 
to  probate,  unless,  as  in  the  case  of  Nicholls  v. 
Nicholls,  (a)  cited  in  the  argument,  they  are  proved 
not  to  have  been  written  animo  testandi ;  whilst,  in 
the  latter,  the  animus  must  be  proved  by  the  party 

(a)  2  PhilL  p.  180. 
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claiming  under  it,  and  this  I  take  to  be  the  sum 
and  substance  of  the  principles  which  have  been 
established  by  the  cases  which  have  been  adverted 
to  in  argument,  which  it  would  be  useless  to  notice 
farther,  for  it  would  be  to  set  about  proving  first 
principles,  if  the  Court  were  to  cite  cases,  for  the 
purpose  of  showing,  that  the  object  of  all  inquiry 
in  a  Court  of  probate^  is  to  ascertain  the  intentions 
of  the  alleged  testator,  even  in  the  case  of  an  exe- 
cuted dispositive  instrument ;  for  as  the  Court  ob- 
served in  the  same  case  of  NichoUs  v.  NichoUs, 
a  witness  attests  a  will  for  the  purpose  of  giving 
authenticity  to  the  factum  of  the  instrument,  the 
unimus  testandi  is  the  very  point  into  which  the 
Court  of  probate  is  to  inquire  the  mere  act  of  wit- 
nessing or  signing  does  not  exclude,  of  necessity, 
the  absence  of  the  animus  testandi,  any  more  than 
the  mere  act  of  cancellation  excludes  of  necessity 
the  absence  of  the  animtis  revocandi.  It  may  have 
been  signed  under  duress,  or  under  other  circum- 
stances, when  there  was  no  intention  to  make  a  tes- 
tamentary disposition. 

Now  that  the  paper  propounded  in  this  case  is  of 
an  equivocal  character  at  leasts  cannot,  I  think  be 
doubted ;  no  person  reading  it  can  pronounce  that, 
of  itself,  and  abstracted  from  all  extrinsic  circum- 
stances, it  purports  to  dispose  of  any  part  of  the 
writer's  property,  or  of  that  over  which  he  had  a 
disposing  power ;  and  in  fact,  as,  has  already  been 
stated,  it  has  not  hitherto  been  treated  as  such,  or 
as  having  a  testamentary  character  either  here  or 
elsewhere ;  and  the  parties  who  propound  it  have 
accordingly  thought  it  incumbent  on  them  to  set 
forth  the  special  circumstances  from  which  its  cha- 
racter is  to  be  defined. 
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1885.  Thft  first  article  of  the  allegation  on  behalf  of  the 

jj^  g^      executors,  pleads  the  death  of  the  uncle  of  the  de- 

iceased  in  this  cause  in  1778,  and  that  by  his  will, 

*iul^^*'*    dated  in  1775,  he  gave  his  brother,  Jacob  Agace, 

Fskaiid;      dming  his  life  300Z.  per  annum,  to  his  nephew, 

Ztohari^h  Agace,  1502.  per  annum ;  to  his  nephew, 

Daiuel' Agace,  (the  deceased  in  this  cause)  1502.  per 

annum;  and  in  case  either  of  his  nephews  should  die, 

the  other  to  inherit  the  whole  300/. ;  and  in  case  of 

the  death  of  his  brother;  Jacob,  without  issue,  then 

the.'twid  nephews,  Zachariah  and  Daniel,  were  to 

4nheait  front  his.,  brother  Jaceb>;  so  that  the  sui*- 

irivor  was  to  take  the  whole  6002.  per  annum  for 

his  life.     Mr.  Zaiehariah  Agace  went  on  to  assign 

his  I'eason  for  giving  his  brother  and  nephews  the 

.interest  of  the  money  only,  which  was  that  in  the 

^evcnt  of  their  dying  williout  issue  the  money  might 

be  divided   amongst  his  relations;    namely,  .his 

cousins,  James.  Legrew,  Mrs.  Susan  Goddard,  and 

Mrs.  Esther  Priro ;  in  three  equal  shares,  it  being 

clearly  understood,  the  testator  adds,  '^  what  I  leave 

^^  is  to  them  and  their  heirs ;"  and  it  goes  on  to  plead  * 

(that  the  deceased's  three  cousins  survived  him. 

The  allegation  then  went  on  to  plead,  that  no 
particniar  fund  hsving  been,  specified  by  the  de- 
ceased^ out  of  which,,  these  annuities  to  his  brother 
and  nephews,  were  to  issue,  the  executors,  of  whom 
Mr.  Daniel  Agace  was  one,  and  ultimately  the  sur- 
vivor, set  apart  the  sum  of  20,0002.  three  per  cent, 
consols  to  answer  them,  and  that  at  the  time  of  the 
death  of  Mr.  Daniel  Agace,  this  sum  being  part  of 
a  larger  sum  in  die  same  stock  was  standing  in  his 
name. 

The  third  article  pleaded  the  death  of  Mr.  Daniel 
Agace  in  April,  1828,  and  the  factum  of  the  will 
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and  two  codicils,  by  whicli  after"  givii^  8evQral  lega* 
cies  to  different  pensons  be  bequeatked,  tl\e  rest  end 
residue '  of  his  estate  and  pr6perty  of  what  Aatare 
and  kind  soever,  to  Ann- Ferard,  who  is. the  other 
party  in  this  cause. 

Thie  allegation  then  pleaded  /the  writing  of  the 
paper  pro^unded  as  direetions  to  his  eatecutors,  on 
the  20th  of  April,  1820,  aQd  that  it  was  found  in 
the  same  envelop  with  his  will,  and  two  executed 
codicils ;  the  doubt  that  arose  as  to  its  character ; 
the  exclusion  of  it  from  the  probate;  and  that  it 
had  been  necessary  to  obtain  the  judgment  of  the 
Court  as  to  its  title  to  probate,  in  consequence  of 
certain  proceedings  relative  to  this  sum  of  20,000/. 
consols  in  the  Court  of  Chancery  ;  and  concluded 
with  pleading  the  paper  to  be  in  the  handwriting  of 
the  deceased. 

The  nature  of  the  proceedings  in  the  Court  of 
Chancery  was  not  stated  in  the  allegation  of  the 
executors ;  but  in  the  supplemental  allegation  given 
in  by  the  proctor  of  the  parties  intervening,  those 
proceedings  are  set  forth,  and  very  properly. 

It  appears  that  in  Easter  Term,  1829,  a  bill  was 
filed  by  them  as  the  representatives  of  the  three 
cousifid  named  in  the  will  of  Mr.  21achariah  Agace 
against  the  executors  of  Mr.  Daniel  Agace,  praying 
that  it  m^ight  be. declared,  that  they  (the  plaintifife) 
having  survived  Mr.  Zachariah  Agace  were  entitled 
to  equal  shares  of  the  20,000/.  consols,  and  to  the 
dividends  whieh  had  accrued  since  the  death  of 
Mr.  .Daniel  Agace,  and  that  the  same  might  be 
transferred  to  them ;  claiming,  therefore,  under  the 
will  of  Mr.  Zachariah,  and  not  under  that  of  Mr. 
Daniel  Agace,  which  does  not  seem  to  have  been 
even  alluded  to.     The  cause  came  on  to  be  heard 
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before  the  Master  of  the  Rolls,  who,  on  the  25th  of 
February,  1831,  dismisaed  the  bill,  but  without 
costs,  and  this  decree  was  confirmed  by  the  £x)rd 
Chancellor,  on  the  1 5th  of  November  in  the  same 
year,  on  the  ground  as  alleged,  that  the  bequest 
over  being  too  remote  in  construction  of  law,  it  was 
consequently  void  ;  and  the  allegation  pleads  that 
by  reason  thereof,  Daniel  Agace  was  possessed  of  a 
legal  and  equitable  interest  in,  and  had  a  testa- 
mentary power  over,  the  said  sum  or  part  of  it,  as 
well  at  the  time  he  wrote  the  codicil  propounded, 
as  at  the  time  of  his  death,  and  that  he  wrote  the 
paper  in  question  with  the  intention  of  carrying 
into  effect  the  will  of  Zachariah  Agace,  and  more 
especially  of  bequeathing  the  sum  of  20,000/.,  over 
which  he  had  a  disposing  power,  and  in  which  he 
had  a  legal  and  equitable  interest. 

It  then  pleaded  that  the  residuary  legatee  under 
Mr.  Daniel  Agace's  will  filed  a  bill  in  Chancery, 
on  the  5th  of  June,  1835,  against  the  executor  of 
his  will,  praying  that  it  might  be  declared  that 
according  to  the  true  construction  of  Mr.  Zachariah 
Agace's  will,  she  had  become  entitled  to  the  said 
sum  of  20,000/.,  three  per  cent,  consols,  and  the 
dividends  accrued  thereon  since  Mr.  Daniel  Agace's 
death. 

Such  is  the  substance  of  the  two  allegations,  and 
it  may  be  observed,  that  the  original  character  of 
the  paper  cannot  be  altered  by  any  thing  which  has 
subsequently  occurred — if  it  was  testamentary  when 
written,  it  still  retains  that  character,  if  merely  ex- 
planatory, it  remains  so— and  the  circumstances 
pleaded  are  of  no  other  use  than,  as  affording  the 
means  of  enabling  the  Court  tojndge-guo  animo  it 
was  written. 
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I  have  already  said,  that  the  paper  does  not  appear 
to  me  to  be  ^  per  ^/'  dispositive,  neither  do  I  think 
that  the  circumstances  of  its  being  found  with  the 
will  and  two  codicils  infers  that  the  deceased  con* 
sidered  it  to  have,  or  intended  to  give  it,  a  testa- 
mentary character,  the  information  which  it  con- 
veys was  necessary  for  his  executors,  and  no  fitter 
{dace  for  deposit  could  be  selected  than  that  in 
which  the  will  and  codicils  were  placed,  where  it 
woold  meet  the  attention  of  the  executors,  at  the 
same  time,  with  those  instruments  which  they  were 
to  carry  into  execution ;  that  circumstance,  there- 
fore, may  be  laid  out  of  consideration,  as  may  also 
for  the  same  reason  that  of  its  being  addressed 
to  his  executors,  and  who,  as  Mr.  Daniel  Agace 
was  the  surviving  executor  of  his  uncle,  became 
the  representatives  of  the  latter,  and  as  such,  the 
peiBOKis  to  carry  the  unexecuted  trusts  of  his  will 
into  effect. 

The  next  consideration  is,  did  the  deceased  know 
that  this  property  belonged  to  him  ? — certainly  not 
at  the*  time  when  the  paper  was  written,  for  the 
object  of  the  paper  is  to  tell  his  executors,  that  that 
part  of  the  property  was  not  his,  and  there  is  but 
little  probability  that  he  obtained  any  further  infor- 
mation on  that  point  before  his  death,  it  nowhere 
being  suggested  that  any  doubt  had  arisen  as  to  the 
legality  of  the  disposition  contained  in  Mr.  Zacha- 
riah  Agace's  will,  till  after  Mr.  Daniel  Agace's 
death,  when  it  became  necessary  to  ascertain  the 
right  of  the  several  claimants  to  it ;  if  then  Mr. 
Daniel  Agace  was  ignorant  that  the  legal  or  equit- 
able interest  in  this  property  vested  in  him — what- 
ever the  law  may  presume,  as  to  a  man's  knowledge 
of  his  own  rights — he^ould  not  have  had  an  ifiten- 
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tion,  qf  di^)aamg  of  it.  True  it  i^  :tbat  a  person 
ipay  dispose  of  property  by  wUl  without  knowiag 
t]iifitt,}i$  ha4  the  jm (t^u^Hm^n^v  a»  in  the  case  of  a 
residuary  l^atee,  who  would  be  entitled  to  what'* 
ever  pergonal  property  might  accrue  to  the  deceased 
hetween  the  date  of  the  will  and  the  time  of  his 
death  when  it  is  to  have  effect,  nay,  would  become 
entitled  to  property  which  the  deceased  never  did 
Jknow  h^  possessed,  either  by  succession  to  a  person 
of  whose  death  he  was  ignorant,  or  under  some 
t^t^m^Htary  disposition  of  which  he  had  no  know- 
ledge. But  this  proceeds  entirely  upon  the  principle 
.that  it  must  be  presumed  to  be  the  testator's  inten- 
tion^.to  give  to  the  person  named  residuary  le- 
gatee, whatever  was  not  specifically  bequeathed. 
Ify  therefore,  this  paper  were  clearly  testamentary, 
the  Court  would  have  no.  right  to  inquire  whether 
the  deceased  knew  his  right  or  not,  but  would  be 
bound  to  grant  probate  of  it,  and  leave  its  effect  to 
f  be  afterwards  determined.  But  the  case  is  very 
'  different  where  the  question  is,  with  what  intention 
a  paper,  not  clearly  entitled  to  a  testamentary 
character,  was  written,  in  such  a  case,  a  knowledge 
of  the  JM  disponendi  seems  ta  be  essential  to  the 
animus  testandij  the  latter  c(mld  hardly  exist  with- 
out the  former ;  and  as  I  think  it  to  be  perfectly 
clear  in  this  case  that  the  deceased  was  ignorant, 
that  he  possessed  the^'u^  di8p(y$endi  of  this  stock,  he 
cannot  be  considered  to  have  written  this  paper  with 
the  intention  of  bequeathing  it. 

It  has  been  said  that  Mr.  Daniel  Agace  might,  as 
an  honest  man,  have  thought  it  incumbent  upon 
him  to  carry  his  uncle's  intentions  into  effect,  and 
not  to  take  advantage  of  the  legal  objection  to  the 
disposition  contained  in  his  will;  but  this  argu- 
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ttmt  again  Bupposes  that  he  knew  that  he  po6« 
aessed  the  tight,  if  he  did  not,  there  "was  no  room 
for  the  operatioii  of  those  honourable  feelings  upon 
his  mind.      None  of  these  circumstances  then, 
whether  taken  singly  or  combined  together,  are  in 
my  judgment  sufficient  to  give  a  testamentary  cha- 
racter to  this  paper  which  it  did  not  of  itself  possess. 
Again,  if  we  look  to  the  persons  by  whom  the 
benefit  of  this  property  is  now  claimed,  is  there  any 
reason  to  suppose  diat  the  deceased  would  have 
bequeathed  it  to  them,  had  he  known  that  he  had 
the  power  to  do  so? — unless,  indeed,  under  the 
impulse  of  those  feelings  which  b^ve  been  sug- 
gested as  likely  to  have  influenced  him,  to  fulfil 
bis  uncle's  wishes — they  are  the  representatives  of 
the  original  legatees,  with  whom  he  is  not  shown  to 
have  lived  on  terms  of  intimacy,  or  even  to  have 
been  acquainted ;  the  parties  whom  they  represent, 
and  who  were  the  particular  objects  of  Mr.  Zacha- 
riah  Agace's  testamentary  bounty,  had  been  dead 
long  'before  the  testator  made  his  will ;  he  could 
hardly,  therefore,  have  had  any  strong  feeling  in 
&vour  of  persons  so  remotely  connected  with  him, 
at  least  so  as  to  mAke  it  probable  that  he  would 
have  left  this  large  sum  to  them,  whose  names 
even  do  not  appear  in  thcfse  papers,  in  preference 
to  the  person  for  whom  he  has  testified  his  regard 
and  a£G&ction,  by  making  her  his  residuary  legatee. 
A  good  deal  of  stress  has  been  laid  in  argument 
on  the  latter  part  of  this  paper,  in  which  the  de- 
ceased requests  his  executors  to  transfer  the  pro- 
perty, and  to  divide  it  in  conformity  with  the  di- 
rections of  his  uncle's  will,  and  it  has  been  said  that 
precatory  words,  or  words  of  request^  are  as  strong 
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as  positive  and  absolute  bequests,  where  the  fund 
to  be  disposed  of,  and  the  persons  intended  to  take 
it,  are  clearly  designated ;  and  of  the  truth  of  this 
position  there  can  be  no  doubt,  where  the  paper  in 
which  they  occur  is  clearly  testamentary,  but  it 
does  not  by  any  means  follow,  that  the  use  of  such 
terms  will  give  that  character  to  a  paper  to  which 
it  is  not  otherwise  entitled. 

I  have  not  hitherto  adverted  to  the  different  form 
in  which  this  paper  is  drawn  up  from  that  of  the 
two  codicils,  or  to  the  description  which  is  given  of 
them. 

The  will  and  two  first  codicils  are  regularly 
drawn  by  a  solicitor,  and  are  regularly  attested, 
which  it  may  be  said  was  necessary,  as  they  related 
to  real  as  well  as  personal  property,  which  is  true, 
and  might,  perhaps,  have  accounted  for  the  paper 
propounded  not  being  executed  in  the  presence  of 
witnesses,  but  the  same  observation  will  not  ac- 
count for  the  difference  in  the  description  of  them ; 
the  two  executed  codicils  being  expressly  declared 
to  be,  the  one  a  codicil,  and  the  other  a  second 
codicil  to  the  will  of  April,  1820,  whereas  the  paper 
propounded,  though  written  before  either  of  the 
other  codicils,  has  no  such  title  given  to  it ;  on  the 
contrary,  it  is  excluded  in  the  enumeration  of  the 
codicils ;  thus  evidently  showing  that  the  deceased 
did  not  consider  it  as  a  part  of  his  will,  and  he 
could  not  have  forgotten  it,  as  when  he  placed  the 
second  or  last  codicil  with  his  will,  as  late  as  the 
month  of  April,  1828,  shortly  before  his  death,  this 
paper  must  have  presented  itself  to  his  view. 

Upon  the  whole  then,  I  am^n^pinion  that  the  facts 
stated  in  these  allegations  are  not  sufficient  to  en- 
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tide  this  paper  to  probate.  I  am  not  unaware  of  I8S5. 
the  importance  of  the  interests  involved  in  the  de- 
cision of  this  question,  or  of  the  responsibility 
which  I  am  taking  upon  myself  in  pronouncing 
against  the  validity  of  this  paper,  and  in  refiising  fuuaa. 
probate  of  it ;  and,  thereby,  so  &r  at  least  as  this 
Court  is  concerned  precluding  the  parties  from 
resorting  to  another  Court  for  the  purpose  of  ob- 
taining its  opinion  upon  the  construction  of  it ;  and 
I  need  hardly  say,  that  I  should  have  been  glad  to 
have  been  relieved  from  the  necessity  of  so  de- 
ciding, if  I  could,  with  propriety  have  declined  to 
do  so ;  but  sitting  here  as  judge  of  a  Court  of  Pro- 
bate, I  am  bound  to  form  the  best  opinion  I  can 
as  to  the  character  of  every  paper,  to  which  the 
sanction  of  its  seal  is  sought  to  be  obtained,  and 
having  formed  my  opinion  to  declare  it  without 
reference  to  the  consequence  which  may  follow 
from  it. 

In  this  case  my  opinion  is,  that  this  paper  is  not 
testamentary,  and  I  therefore  reject  the  idlegations 
propounding  it. 


110  CASES    DETERMINED    IN    THE 


ALLEN   V.    BRADSHAW. 


Lushmgton  in  support  of  the  allegation. 
The  King^s  Advocate  contra. 


1835. 


L. 


Judgment. 
^^^  ^^^'  Sir  Herbert  Jenner. 

A  power  in  t  The  questiou  for  the  decision  of  the  Court  is, 
dk^of|ier.  whcthcT  the  allegation  now  offered  is  proper  to  be 
hr^\^^^h€  admitted ;  the  object  of  it  is  to  propound  a  paper- 
SL?PIiJaSJ!i  writing  as  containing  the  last  will  and  testament  of 
in  «*«  pwijnc*    Mrs.  Grizzel  Allen,  which  is  all  in  her  own  hand-* 

rf,  and  to  be 

atuiudbytwo  writing,  and  is  dated  the  15th  day  of  the  10th 
bUwitnum,"  month,  (that  is  October)  1829^  and  purports  to 
rafficUmUy  ex-  hB,Te  bccn  sigocd  by  her  in  the  presence  of  two 
^d^pur-  witnesses,  whose  names  are  subscribed  as  attesting 
gJJ^j^^^  her  signature  to  the  instrument. 
he  8i^»i,  but        The^ddceas^^  beine  a  married  woman^  it  became 

omitting  to  state  #0 

thatitwaspufr.  necessary  to  set  forth  the  power  under  which  she 
tbe  preience  of  was  entitled  to  make  any  disposition  of  her  pro- 
Mtebrii?^ '  perty  by  will,  and  accordingly  the  first  article  of 
ScTof^^ubUcsa.  *^^  allegation  pleaded  an  extract  from  the  will  of 
tioDDot  being    her  formcr  husband  to  the  following  effect :  "  as 

admunble. 

''  to,  for,  and  concerning  the  sum  of  8,000/,,  part 
.  )  ;  /*  of  my  said  residuary  estate,  or  such  trust  money, 
?  c  •  •  "  ^^d  trusts,  as  aforesaid,  I  declare  that  the  same 
'^^'^**' shall  be  in  trust  for  such  person,  or  persons  in 
'^  such  shares  and  proportions,  manner,  and  forms, 
*'  and  to  be  paid  and  transferred  at  such  time  or 
'*  times,  as  my  said  wife  Giizzel  Birkbeck  by  her 
^  ^  last  will  and  testament  in  writing,  or  any  writing, 
*  *  or  appointment  in  nature  thereof,  or  any  codicil  or 


^  c  -  / 
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codicils  thereto,  to  be  by  her  signed  and  published 
in  the  presence  of^  and  to  be  attested  by  two  or  more 
credible  witnesses,  shall  give^  bequeath,  direct, 
or  appoint  the  same,  and  in  default  of  such 
gift,  bequest,  direction,  or  appointment;  or  in 
case  any  such  shall  be  made,  and  the  same  shall 
not  amount  to,  or  be  a  complete  appointment  or 
disposition  of  the  said  sum  of  8,000/.,  or  so 
much,  and  such  part  thereof  only  as-  shall  not 
be  so  appointed  or  disposed  of,  as  aforesaid,  aij 
the  case  may  be,  in  trust  for  the  next  of  kin  of 
my  said  wife  according  to  the  statute -of  distri- 
bution of  intestate's  effects/' 
The  second  article  pleaded  the  factum  of  the 
instrument  by  virtue  of  the  power  just  recited,  and 
amongst  other  things^  thcit  the  deceased  did;  on  or 
about  the  15th  of  October,  1829,  sign  her  name 
thereto,  and  did  publish  and  declare  the  same  as 
and  for  her  last  will  and  testament  in  the  presence 
of  John  Capper  and  Thdmas  Binns^  and  *  other  cre« 
dible  witnesses,  and  th&t  iike  said  John  Capper  and 
Thomas  Binns  then  at  her  request,  and  in  her  pres 
sence,  and  in  the  presence  of  eacbotheir  did  attest  ther 
said  will  as  witnesses,  John  Capper  one  of  the  said- 
witnesses  thereto,  writing  with  his  own  'hand  the 
words,  **  witnesses  to  the  siffnAture  of  the  said  Ghriz^ 
**  zel  Allen;'  and  the  article  concluded  in  tiie 
usual  form. 

The  third  article  pleaded  the  death  of  the  de*^ 
ceased,  on  the  16th  of  July,  in  the  present  year,- 
without  parent,  brother,  sister,  uncle,  or  aunt, 
leaving  Joseph  Bradshaw,  her  nephew,  and  sevei*al 
other  nephews  and  nieces  her  next  of  kin. 

Such  is  the  purport  of  the  allegation  which  is 
brought  in,  on  the  part  of  Mr.  William  Allen,  the 
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1886.  husband  of  the  deceased,  to  whom  she  had  by  the 

jy^  i^jjj^  paper  propounded  left  the  remainder  of  the  sum  of 

8,000Z.,  over  which  she  had  a  disposing  power — 

V.  and  the  residue  of  her  property  of  every  descrip- 

ftAMBAw.  ^.^^ — ^^j  whom  with  her  nephew,  Samuel  Hoare, 

she  had  appointed  executors  of  her  will. 

The  question  then  to  be  considered  is,  whether 
this  will,  so  executed  by  the  deceased,  is  a  good  and 
valid  execution  of  the  power  of  disposition  given  to 
her  by  her  first  husband ;  if  it  is  not,  the  allega- 
tion must  be  rejected. 

The  case  was  originally  brought  before  the  Court 
in  the  shape  of  a  motion,  made  on  behalf  of  the 
husband;  but  the  Court  thiixking  that  a  question 
of  this  importance  should  not  be  disposed  of  in  so 
informal  a  manner,  directed  that  the  paper  should 
be  regularly  propounded  which  has  been  accord- 
ingly done,  and  there  are  now  two  parties  appear- 
ing in  the  cause,  Mr.  Allen,  the  husband,  and  Mr. 
Joseph  Hoare  Bradshaw,  the  nephew  of  the  de- 
ceased, and  who  will  be  entitled  to  a  share  of 
the  8,0002.,  if  the  Court  shall  be  of  opinion  that 
the  power  has  not  been  duly  executed,  and  the 
case  has  been  argued  with  great  ability  by  their 
respective  counsel,  who  have  referred  the  Court  to 
several  cases  in  support  of  their  arguments,  to  which 
it  may  be  necessary  to  advert. 

The  first  subject  for  consideration,  is  what  is  re- 
quired by  the  instrument,  under  which  the  power 
of  disposition  is  given  to  this  lady  over  this  sum 
of  8,000/.  ? 

The  second,  has  she  complied  with  what  was  so 
required  of  her  ? 

Now  the  power  of  disposing  of  this  sum  is  to  be 
executed  by  ^'  her  last  will  and  testament  in  writing^ 
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**  or  by  any  writing  of  appointment  in  nature  thereof       1835. 
*  *  or  any  codicil  or  codicils  thereto^  to  be  signed  and     DecTu&T 
* '  published  in  the  presence  of  and  to  be  attested  by        r — 
**  two  or  more  credible  witnesses  J  ^    The  paper  pro-          ». 
pounded  purports  to  be  her  last  vnll  and  testament — 
it  disposes  of  the  8,000/. — it  is  signed  by  the  de- 
ceased,  and  appears  to  have  been  so  signed  in  the 
presence  of  two  credible  witnesses,  who  have  attested 
it ;  but  it  does  not  appear  upon  the  face  of  the  in- 
strument itself,  or  the  attestation  clause  or  memo- 
randum, that  it  was  published  in  the  presence  of 
the  witnesses,  or  that  the  publication  was  attested 
by  them.     The  clause  is  to  this  effect ; — this  my 
last  will  and  testament  is  written  by  me,  Grizell 
Allen,  and  signed  this  15th  day  of  the  10th  month, 
in   the    year    one    thousand    eight   hundred   and 
twenty-nine,  in  presence  of  the  undersigned  wit- 
nesses ;  then  follows  in  the  handwriting  as  pleaded  of 
Mr.  Capper,  **  witnesses  to  the  signature  of  Grizell 
"  Allen,"  John  Capper,  Thomas  Binns ;  to  which 
their  residences  and  occupations  are  added. 

On  the  face  then  of  the  instrument  itself,  all  that 
purports  to  have  been  done  in  the  presence  of  the 
witnesses,  or  to  have  been  attested  by  them,  is  the 
signature  of  the  deceased. 

Nothing  is  said  as  to  the  publication  of  it,  and 
then  the  question  is : — 

First,  Whether  without  publication,  as  well  as 
signing,  the  power  is  well  executed ;  and  secondly, 
if  not,  whether  as  the  publication  is  not  mentioned 
in  the  memorandum  of  attestation,  extrinsic  evi- 
dence can  be  received  to  supply  the  defect. 

As  to  the  first  of  these  questions,  the  necessity 
that  the  instrument  should  be  published  as  well  as 
signed,  it  may  only  be  necessary  to  observe,  that  if 

VOL.  I.  I 
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1835.       signing  does  not  include  publication,  the  act  of 
D^i4jh.     signing  will  not  be  sufficient,  (a)     Sir  Edward 

j^^       Sugden,  in  his  elaborate  work  on  Powers,  lays  it 
V.         down  as  a  general  rule,  "  that  every  circumstance 
'/|  "  required  to  the  execution  of  a  power  must  be 
^' "  strictly  complied  with,"  which  rule,  as  a  general 
position,  cannot  be  denied,  nor  indeed  was  it  at- 
tempted to  be  controverted  in  argument ;  and  which 
he  considers  as  * '  so  clear  and  plain"  as  to  require 
ho   farther  observation ;  ' '  were  there  not  many 
^'  cases  in  which  particular  expressions  imposing 
**  restraints  on  poweps^  or  th^  modes  of  executing 
'*  them  have  received  a  judicial  exposition." 

Is  then  the  signature  of  the  deceased  equivalent 
to  publication  ? 

Now  this  has  been  already  decided  in  the  nega* 
tive,  in  the  case  of  Moodie  and  Reid,  (i)  by  Sir 
Thomas  Plumer^ .  and  afterwards  by  the  Court  of 
Common  Pleas,  upon,  a  case  sent  from  him  between 
the  same  parties,  (c)  in  which  the  instrument  was 
required,  as  in  the  case  before  the  Court,  to  be 
signed  and  published  in  the  presence  of,  and  at- 
tested by  two  or  more  credible  witnesses^  The 
paper  was  signed  in  the  presence  of,  and  attested 
by  two  witnesses,  and  there  was.  some  evidence  to 
the  effect,  that  the  witnesses  understood  at  the  time 
that  the  writing  which  they  attested,  was  the  will 
of  the  deceased.  Chief  Justice  Gibbs  says,  "  A 
*  *  will  as  such  requires  no  publication — be  publica- 
".  tioh  what  it  may — a  will  may  be  good  without 
'*  it.  But  here  the  power  is  to  be  by  a  will  mgned 
^  ^  and  published^  therefore  there  must  be  some  pub- 

(fl)  Sugden  on  Powers^  ch.  5,  sect.  3,  of  the  compliance  with  the 
conditions  annexed  to  a  power,  5th  edit.  p.  218. 
(6)  I  Maddock,  517.  (c)  7  Taunton,  355. 
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*  licatian;  now  the  will  must  be  signed,  published,  1885. 

*  and  attested,  and  there  must  be  some  attestation  Dec.uth. 

*  here  of  signing  and  publication."    He  goes  on  to  jj^^ 
say,  "  Here  the  witnesses  have  attested  the  sim-  „    «'• 

•  .  Beadshaw. 

*  ing — the  question  is,  have  they  attested  the  other 

*  formality  of  publication,  in  attesting  the  signing. 
'  If  the  act  of  testatrix  in  calling  on  the  witnesses  to 

*  attest  her  will,  be  a  publication  of  it,  then  their 

*  attesting  that  she  signed  it,  attests  her  publication 

*  also,  because  they  attest  that  by  which  she  pub- 

*  lishes  it."  The  result,  however,  was  that  the 
certificate  returned  to  the  Vice  Chancellor  was,  that 
the  will  was  not  a  due  execution  of  the  power. 

The  case  of  Stanhope  and  Keir,  (a)  (1824)  is  to 
the  same  effect,  the  will  was  required  to  be  signed, 
published,  and  attested,  but  it  only  purported  to  be 
signed  by  deceased  in  the  presence  of  the  three 
witnesses  whose  names  were  subscribed ;  it  also  ap- 
peared in  that  case,  that  administration  with  the'/ 
will  annexed  had  been  granted  by  this  Court,  yet  |  • 
the  Vice  Chancellor,  Sir  John  Leach,  was  of  opinion 
that  the  power  was  not  well  executed,  and  over- 
itiled  the  plea. 

It  may  then  be  assumed  on  the  authority  of  these 
cases, — ^in  the  absence  of  any  of  a  contrary  import, 
and  non6  such  have  been  cited — that  a  power  to 
dispose  of  property  by  a  will  signed,  published,  and! 
attested,  is  not  duly  executed  by  a  will  signed  and 
attested,  unless  there  is  some  further  act  of  publi- 
cation shown  than  is  implied  by  the  mere  act  of 
signing,  and  the  attestation  of  that  act  by  the  wit- 
nesses ;  as  then  the  will  here  propounded  does  not 
purport  on  the  face  of  it  to  have  been  published,  as 
well  as  signed,  in  the  presence  of  the  witnesses,  and 

(o)  Simons  and  Stuart,  p.  37- 

f  2 
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1835.       as  the  clause  of  attestation  takes  no  notice  of  the 
Dec.  uth.     publication ;  the  next  consideration  is,  whether  this 

^[^  deficiency  can  be  supplied  by  evidence,  dehors  the 
»•  instrument  itself.  Now  if  this  were  res  integral 
the  Court  might  possibly  feel  considerable  difficulty 
in  coming  to  a  conclusion,  that  such  evidence  could 
not  be  received.  But  if  it  find  the  point  already 
determined  by  decisions  of  those  courts,  to  which 
questions  of  this  kind  are  much  more  familiar  than 
to  itself,  and  to  which  they  more  properly  belong ; 
it  would  ill  become  this  Court  to  indulge  in  any 
speculation  as  to  the  probability,  that  those  deci- 
sions might  be  reversed  on  appeal,  by  the  highest 
tribunal  of  the  country — ^the  House  of  Lords.  This 
Court  is,  I  think,  bound  to  follow  in  the  course 
pointed  out  by  the  decisions  of  the  different  Courts 
of  Equity,  supported  and  confirmed  by  the  several 
courts  of  common  law. 

The  cases  are  not,  perhaps,  very  numerous,  but 
they  are  quite  sufficient  to  establish  the  law,  so  far 
at  least  as  the  courts  by  which  they  have  been  de- 
cided can  have  that  effect,  and  it  may  be  a  suffi- 
cient answer  to  one  part  of  the  argument  urged  by 
the  learned  counsel  for  Mr.  Allen  to  say,  that  the 
law  does  not  depend  upon  one  single  case,  but  upon 
several,  all  of  one  uniform  tenor.  It  is  true,  in- 
deed, that  in  the  case  of  Wright  v.  Wakeford,  (a) 
there  was  a  difference  of  opinion  between  the  judges 
of  the  Court  of  Common  Pleas,  the  Lord  Chief 
Justice  Mansfield,  to  whose  opinion  great  weight  is 
due  as  a  most  learned  equity  lawyer,  differing  from 
the  other  three  judges,  who  were  also  men  of  the 
greatest  eminence  and  knowledge  in  their  profes- 

(a)  4  Taunton,  p.  213  (1812). 
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sion ;  and  if  that  case  had  stood  alone  it  might       1^^* 
have  been  too  much  to  say,  that  it  was  sufficient  of    Dec.  i4ih. 
itself  to  settle  a  disputed  point  of  law.  allkh 

But  whatever  may  have  been  the  extrajudicial 
opinion  of  other  judges,  or  eminent  writers  as  to 
the  soundness  of  that  decision,  there  is  not  to  be 
found  a  single  case  in  which  a  contrary  decision 
has  been  pronounced ;  whilst  there  are,  as  I  have 
already  said,  several  in  which  it  has  been  followed. 
Now  without  going  into  the  particulars  of  the  case, 
the  effect  of  the  decision  was,  that  it  was  neces- 
sary to  the  due  execution  of  the  power,  first,  that 
the  consent  of  the  parties  which  was  required, ' 
"  should  be  testified  by  some  writing  under  their 
^*  hands  and  seals;"  and  secondly,  that  the  fact  of 
their  putting  their  hands  and  seals  to  such  writing 
should  be  attested  by  two  or  more  witnesses.     And 
that  as  a  question  of  law,  the  fact  of  signing  as  well  as 
sealing,  in  the  presence  of  witnesses  must  be  stated, 
by  the  true  construction  of  the  terms  of  the  attesta- 
tion, to  which,  say  the  learned  judges,  ^^  our  at- 
^^  tention  must  be  confined,  and  we  do  not  think 
^'  that  the  signature  of  Thomas  Wood  and  his  son, 
^'  is  comprehended  in  the  words  made  use  of  in  the 
*^  attestation;"  and  further,  ^^  that  the  attestation 
^^  required  to  constitute  a  due  and  efiectual  execu- 
''  tion  of  the  power,  ought  to  make  a  part  of  the 
^^  same  transaction  with  the  signing  and  sealing 
* '  the  writing,  testifying  the  assent  and  approbation 
**  of  the  parties,  (Thomas  Wood  and  his  son)  such 
**  being  the  usual  and  common  way  of  attesting  the 
*^  execution  of  all  instruments  requiring  attesta- 
"  tion."     Thus  deciding  as  far  as  that  Court  could 
decide,  that  the  observing  of  all  the  formalities 
required  to  the  due  execution  of  the  power  must 
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18S5.      appear  in  the  clause  of  attestation,  draivn  up  con- 

^~J^     temporaneously  with  the  transaction  itself;   and 

- —       that  it  could  not  be  supplied,  as  was  attempted  in 

«.         that  case,   by  a  full  clause  of  attestation  subse- 

quently  added. 

This  case,  in  1812,  appears  to  have  been  the  first 
in  which  the  quesj;ion  was  solemnly  argued  and 
determined,  and  it  was  acted  upon  by  Lord  Chan- 
cellor Eldon,  (a)  who,  upon  receiving  the  certifi- 
cate of  the  judges  of  the  Court  of  Common  Pleas, 
dismissed  the  bill  which  was  for  a  specific  perform- 
ance against  a  purchaser.  This  case  was  followed 
by  that  of  Doe  v.  Peach,  (b)  in  the  Court  of  King's 
Bench,  Easter  Term,  1814;  and  again  in  Wright  t;. 
Barlow,  (c)  King's  Bench,  Hillary  Term,  1815; 
by  Moodie  and  Reid,  (d)  already  mentioned ;  by 
Stanhope  and  Keir ;  (e)  by  Doe  on  the  demise  of 
Hotchkiss  and  Pope  v.  Pearce,  (/)  to  which  it 
may  be  necessary  to  advert  again  for  another  pur- 
pose, and  by  others,  all  going  precisely  to  the  same 
effect :  that  that  which  passed  at  the  time  of  the 
execution  of  the  instrument  must  be  determined  by 
what  appears  in  the  attestation  clause,  and  that  no 
extrinsic  evidence  can  be  received  in  aid. 

It  has,  indeed,  been  argued,  that  fVoni  the  case  of 
Wright  V.  Barlow,  Lord  EUenborough  appears  to 
have  been  of  opinion  that  the  law  was  not,  when  that 
case  was  determined,  considered  to  be  finally  set- 
tled, or  he  would  not,  as  he  is  reported  to  have 
done,  have  offered  to  turn  the  case  into  a  special 
verdict,  so  that  it  might  come  before  the  twelve 

(a)  17  Ve9.  464.  (h)  2  Maule  and  Selwyn,  576. 

(c)  3  Maule  and  Selwyn,  512. 

id)  1  Maddock,  517,  and  7  Taunton,  355. 

(e)  2  Simons  and  Stuart.  (/)  6  Taunton,  402. 
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judges,  hig  Lordship  observing,  that  he  oould  not       ISSS^ 
say  to  what  decision  the  Court  might  come  with     ^^^^^^^ 
the  assistance  of  the  other  judges ;  but  this  offer       

^^  A.mKM 

not  being  accepted,  a  certificate  was  returned  to  _  v. 
the  effect,  that  the  Court  was  of  opinion  that  the. 
power  was  not  duly  and  effectually  executed,  and 
the  certificate  was  signed  by  Lord  EUenborough, 
Mr.  Justice  Le  Blanc,  and  Mr.  Justice  Bailey,  all 
men  of  great  eminence,  who,  it  must  be  assumed, 
would  not  have  subscribed  their  names  to  ^uch  a 
certificate,  unless  they  had  been  satisfied  that  the 
law  was  sufficiently  settled  and  established  to 
justify  them  in  so  doing;  and,  although  it  has 
been  said  that  the  commonly  received  opinion  of 
the  profession  was  against  the  principle  laid  down 
in  those  cases,  it  is  somewhat  remarkable  that  no 
person  has  yet  been  found  sufficiently  bold  to  ven* 
ture  upon  taking  his  case  to  the  House  of  Lords,  ih 
the  hope  of  inducing  that  house  to  come  to  a-  differ- 
ent conclusion. 

The  attention  of  the  Court  has  also  been  directed 
to  the  act  of  64  Geo.  3,  c.  168,  which  recited  that 
doubts  were  entertained  as  to  the  validity  of  in- 
struments required  to  be  signed,  or  to  be  under 
the  hands  of  the  parties,  when  the  word  signed  was 
omitted  in  the  memorandum  of  attestation,  and 
although  the  same  must  have  been  actually  signed 
by  the  person  whose  signature  was  required  thereto ; 
and  it  was  thereupon  argued,  that  in  the  opinion  of 
the  legislature,  the  question  was  not  considered  to 
have  been  set  at  rest,  and  was  still  open,- but  it  is  to 
be  observed  that  this  act  was  passed  in  1814  or 
1815,  that  it  is  retrospective  only  in  its  enact- 
ments, and  that  it  only  provides  for  the  omission 
of  the  word  **  signing,"  without  having  any  re- 
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18S5.       ference  to  those  cases,  in  which  any  other  of  the 
0^1441^^     fonnalities  required  by  the  instrument  creating  the 

^ —  power  was  unnoticed  in  the  memorandum  of  attes- 
V.  tation.  The  act,  therefore,  leaves  the  question 
respecting  the  case  now  before  the  Court  un- 
touched, and  is  no  authority  therefore  recognizing 
that  doubtful  state  of  the  law  as  to  the  omission  of 
**  publishing*'  in  the  attestation  where  that  is  re- 
quired as  well  as  **  signing." 

But  whatever  may  have  been  the  effect  of  the 
act,  the  courts  have  proceeded  in  the  same  track 
as  before  it  was  passed  ;  the  act  passed  in  1814  or 
1815.  Moodie  and  Reid  was,  in  1816,  in  Chan- 
cery, and  in  1817,  in  the  Court  of  Common  Pleas — 
Stanhope  and  Keir,  in  1824.  As  far,  therefore,  as 
any  question  of  law  can  be  said  to  be  settled  by 
repeated  decisions  of  courts  of  competent  jurisdic- 
tion in  each  department  of  the  law — by  the  Courts 
of  Equity — ^the  King's  Bench  and  Common  Pleas — 
without  the  actual  decision  of  the  final  Court  of 
Appeal,  this  point  must  be  considered  as  too  firmly 
established  to  be  disturbed  by  any  opinion  which 
this  Court  can  form,  even  if  it  should  be  pre- 
sumptuous enough  to  differ  from  them. 

But  it  has  been  further  contended,  that  this  Court 
sitting  here  as  a  Court  of  Probate,  is  not  necessa- 
rily limited  by  the  same  rules  as  the  Court  of  Chan- 
cery, or  the  common  law  courts ;  that  its  duty  is, 
to  ascertain  the  intentions  of  the  party,  and  that  it 
is  not  bound  down  to  any  particular  mode  by  which 
it  is  to  proceed,  in  order  to  obtain  the  necessary 
evidence  for  that  purpose,  and,  consequently,  that 
it  may  travel  out  of  the  memorandum  of  attestation 
and  receive  evidence  of  what  did  actually  take 
place.     But  I  cannot  entirely  assent  to  this  doc- 
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trine,  no  case  has  been  cited  in  support  of  it,  and^       1885. 
it  would  be  somewhat  extraordinary  if  this  Court '    ^^^^~[i^ 
could  exercise  such  a  latitude  of  discretion,  which  .      . — 

Allsn 

is  not  entrusted  to  any  other.     It  is  undoubtedly     ^    v. 
true,  that  this  Court  is  always  anxious  to  carry  the 
intentions  of  testators  into  effect,  so  far  as  the  law  j 
will  permit,  but  then  it  must  first  ascertain  that  the  1 
alleged  testator  has  a  legal  capacity  to  make  a  will, 
before  it  can  enquire  as  to  the  intention  with  which 
the  testamentary  act  was  executed.    It  cannot  grant 
probate  of  the  will  of  a  married  woman ;  when  that 
fact  appears,  without  requiring  the  production  of 
the  instrument,  under  which  she  has  acquired  a 
privilege  to  which  she  was  not  before  entitled,  and 
when  it  is  satisfied  that  she  has  the  potestas  testandiy 
the  Court  must  then  see  that  she  has  complied  with 
the  requisite  formalities. 

Formerly,  indeed,  the  Court  did  not  take  upon 
itself  to  enter  with  any  great  minuteness  into  the 
construction  of  the  powers  under  which  wills  of 
this  kind  were  executed,  or  as  to  the  due  com- 
pliance with  their  conditions,  but  it  seems  now  to 
be  considered  that  the  Court  of  Probate  is  bound 
to  decide  in  the  first  instance,  whether  the  power  has 
been  duly  executed,  before  it  gives  the  instrument 
the  sanction  of  its  seal. 

If  the  Court  felt  any  real  doubt  on  the  point,  it 
might,  perhaps,  be  the  safer  course  to  pursue,  to  pro-  * 
nounce  for  the  validity  of  the  paper,  as  in  that  case, 
the  Court  of  Construction  would  not  be  bound  to 
give  effect  to  the  disposition  contained  in  it,  if  that 
Court  should  be  of  opinion  that  the  power  was  not 
well  executed,  as  was  done  in  the  case  of  Stanhope 
and  Keir,  whilst  on  the  other  hand,  if  this  Court 
should    reject  the  paper,  its  decision   would  be 


Dec.  14th. 
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18S5.       final ;  as  the  Court  of  Construction  will  not  pro- 
ceed to  the  consideration  of  the  effect  of  any  testa- 
mentary paper  till  it  has  been  proved  in  the  proper 
.Ecclesiastical  Court. 

These  considerations  might,  as  I  have  said,  in- 
duce the  Court  to  incline  to  admit,  rather  than  re- 
ject, a  paper  brought  before  it,  with  respect  to 
which  it  entertained  a  real  doubt,  but  cannot  ope- 
rate on  its  mind  when  no  such  doubts  exists* 

The  case  of  Doe  on  the  demise  of  Hotchkiss  and 
Pope  V.  Pearce,  (a)  which  has  been  already  men- 
tioned by  the  Court,  in  its  circumstances  more 
closely  resembles  the  present  case  than  any  of  those 
which  have  been  cited,  and  seems  to  have  some, 
perhaps  not  a  very  remote,  bearing  upon  this  part 
of  the  argument :  the  marginal  note  is,  ^'  a  defec- 
*^  tive  attestation  of  the  execution  of  a  power  can- 
^  ^  not  be  supplied  by  parol  evidence  of  the  attesting 
^  ^  witness  given  on  a  trial."  In  that  case  the  ques- 
tion arose  as  to  real  property,  with  respect  to  which 
a  power  of  disposition  was  given  "  by  any  deed  or 
''  deeds,  writing  or  writings,  under  hand  and  seal, 
**  and  attested  by  two  or  more  credible  witnesses." 
The  power  of  disposition  was  attempted  to  be  ex- 
ecuted by  will,  purporting  to  be  signed  and  sealed 
by  the  testator,  and  the  attestation  was  in  the  fol- 
lowing words ;  *^  signed  in  the  presence  of  us,  this 
''  20th  day  of  May,  1795.  A.  Robinson,  E.  Sweet, 
**  J.  Byles."  An  action  of  ejectment  having  been 
brought,  the  party  claiming  under  this  will,  pro- 
duced one  of  the  attesting  witnesses,  to  prove 
amongst  other  things,  that  the  seal  was  affixed  to 
the  will  at  the  time  when  the  same  was  executed 
by  the  testator,  and  attested  by  the  witnesses,  the 

(a)  6  Taunton. 
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other  witnesses  werie  not  called,  nor  was  any  evi-       16S6. 

dence  given  to  show  whether  they  were  alive  or 

dead,  but  that  does  not  seem  to  have  been  tiiought 

material,  and  the  question  simply  was,  whether  the  «. 

omission  in  the  attestation  clause  conld  be  supplied       ^^''"a^* 

by  parol  testimony.     In  delivering  hh  judgment, 

Lord  Chief  Justice  Gibbs  said,  '^  It  is  impossible  to 

^  ^  distinguish  this  case,  from  that  of  Wright  v.  Wake^ 

'^  ford,  which  was  before  this  Court ;  azid  my  bro* 

^'  thers,  Heath  and  Chambre,  joined  in  that  cer- 

^  ^  tificate ;  the  judgment  must,  therefore,  be  for 

**  the  plaintiff  for  one-third  part  of  the  premises."  j  i .-      (\\>' 

This  case,  therefore,  determines  that  parol  testi-  I   ^  '^^  d/      1  >•  -^^ 
mony  cannot  be  received  in  an  acticm  of  ejectment,  j  f.^]\^t^ 
to  supply  the  deficiency  in  the  attestation  clause  as ;  [x 

to  the  execution  of  a  will  made  in  pursuance  of  •  a  j 
power ;  and  seems,  at  least,  to  supply  a  principle 
on  which  this  Court,  as  a  Court  of  Probate,  may 
act  with  safety  in  rejecting  the  same  evidence  in  a 
suit  respecting  a  will  of  personalty. 

I  have  purposely  abstained  from  noticing  that 
part  of  the  argument  in  support  of  this  allegation, 
whieh  was  drawn  from  the  inconsistency  of  the  de- 
cisions which  have  been  pronounced  as  to  the  admis- 
sion of  parol  testimony,  to  supply  defective  attes- 
tations of  wills  and  land  under  the  statute  of  frauds, 
and  those  of  wills  executed  under  powers ;  and  for 
this  plain  iieason,  because,  however  forcible  those 
arguments  might  have  been  when  the  question 
was  first  mooted,  it  is  now  much  too  late  to  enter 
into  the  consideration  of  them,  after  the  distinction 
between  the  two  classes  of  cases  has  been  so  often 
recc^ized  on  grounds  which  I  have  no  doubt  were 
sufiiciently  intelligible  and  satisfactory  to  the  minds 
of  those  very  learned  persons,  by  whom  it  was 
adopted  and  acted  upon. 


Bradsbaw* 


124  CA8BS   DEXERMINBD  IN  THE 

1835«  I  have  also  omitted  to  notice  the  case  of  McQueen 

P^  j^^     V.  Farquhar,  (a)  in  which  the  decision  is  supposed 

to  be  inconsistent  with  those  cases  which  have  been 

V.  already  mentioned,  because  there  was  this  obvious 
distinction  between  them,  that  the  signing  of  the 
deed,  by  which  the  power  in  that  case  was  to  be 
executed,  was  not  required  to  be  attested  by  the 
witnesses,  though  it  was  required  to  be  signed  in 
their  presence ;  the  omission  therefore,  in  the  at- 
testation clause,  to  notice  the  act  of  signing  was 
permitted  to  be  supplied  by  parol  testimony,  simply 
upon  the  ground  that  the  attestation  of  the  signa- 
ture was  not  a  formality  required  by  the  instru- 
ment creating  the  power* 

Such  are  the  grounds  upon  which  the  Court  has 
come  to  the  conclusion  that  this  will,  now  pro- 
pounded, is  not  duly  executed  according  to  the 
conditions  of  the  power,  under  which  alone  this 
lady,  as  &r  as  appears  to  the  Court,  could  make  any 
testamentary  disposition  whatever,  and  as  this  is 
the  first  case  upon  this  point  which  has  come  before 
this  Court,  I  have  thought  it  right  to  state  more 
fully,  and  in  more  detail,  than  was  perhaps  ne- 
cessary, the  reasons  on  which  my  judgment  is 
founded;  it  is  certainly  to  be  lamented  that  the 
clear  and  manifest  wishes  of  the  deceased  should  be 
thus  defeated,  and  it  is  unfortunate  that  she  did  not 
avail  herself  of  the  assistance  of  her  professional  ad- 
viser, under  whose  superintendance  this  miscarriage 
of- her  intentions  would  not  have  occurred :  but  how- 
ever reluctant  I  may  be  to  come  to  such  a  conclu- 
sion, I  feel  myself  bound  to  pronounce,  that  this 
paper  cannot  be  supported,  and  I  consequently  re- 
ject the  allegation  propounding  it. 

(a)  11  Vc8.  467. 
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BAKER  V.    BATT. 


Addams  in  support  of  the  will. 

The  King^s  Advocate  and  Curteii  contrk. 

.  1836. 

JUDGMENT.  


Sir  Herbert  Jenner.  Jan.  i9th. 

Susannah  Baker,  the  deceased ,  in  this  case,  died  The  wiii.ofa 

intrrisd  wcM&in 

on  the  2l8t  of  April,  1834,  a  married  woman,  the  pnparedbythe 
wife  of  William  Baker,  party  in  the  cause,  who  was  dtor  anknown 
her  second  husband,  to  whom  she  was  married  on  fe>m\JSi^' 
the  16th  of  July,  1833.     At  the  time  of  her  mar-  uiThSbS»dI 
riage,  she  was  possessed  of  property,  which  came  *^*.^^V" 
from  her  first  husband,  to  the  amount  of  5,000/.,  ecutor  and  re- 
secured  on  a  note  of  Messrs.  Whitbread,  and  also  of  de^!^^Sw^' 
furniture  of  considerable  value.     On  her  marriage,  oflheSeS^, 
2,500/.  were  given  up  to  her  husband,  the  remain-  ^"^[^  iT 
2,500/.  were  by  settlement  transferred  to  a  trustee,  P">?o«n<»d 

'  •'  ,  ,  '    against,  and  the 

for  her  sole  and  separate  use,  during  the  joint  lives  husband  con- 
of  herself  and  husband ;  and  in  case  of  her  sur-  costs, 
viving  him,  the  principal  was  to  be  transferred  to 
her ;  but  in  the  event  of  Baker  surviving  her,  the 
principal  was  to  be  paid  to  such  person  as  she 
should  appoint  by  will,  attested  by  two  witnesses, 
and  in  default  of  such  appointment  to  such  persons, 
as  under  the  statute,  for  distribution  of  intestate's 
effects  would  have  been  entitled  thereto,  if  she  had 
died  unmarried  and  intestate.  By  the  settlement 
it  was  also  agreed,  that  in  the  event  of  Mrs.  Baker 
surviving  her  husband,  an  annuity  of  150/.  should 
be  paid  by  his  representatives  to  her  for  her  life. 


Jan.  19th. 


Bait. 
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1836.  The  marriage  took  place  on  the  16th  of  July, 

1833. 
On  the  2l8t  of  April,  1834,  Mrs.  Baker  died, 
t>.  having  as  alleged  executed  her  will  on  the  19th  of 
the  same  month,  by  which  she  purported  to  have 
executed  the  power  reserved  to  her  by  her  mar- 
riage settlement ;  the  contents  bf  the  paper  are  as 
follow : — she  gives  to  *'  her  two  nephews  and  her 
"  niece,'* — ^their  names  are  not  mentioned, — "  the 
"  children  of  her  late  brother,  200L  each."  "  To 
"  the  four  sons  and  two  daughters  of  Mr.  Beaseley, 
**  brother-in-law  of  her  late  husband,  100/.  each." 
"  To  Mr.  Phillips  of  Harrow  on  the  Hill,  father  of 
"  her  first  husband  100/."  ''  To  Eliza  Phillips, 
^^  niece  of  her  first  husband,  and  daughter  of  Mrs. 
"  Brown,  200/."     ''  To  Mr.  Temprell  (spelt  Tem- 

pler)  of  Anne's  Place,  Hackney  Road,  and  Mrs. 

Templer  10/.  each  for  mourning — the  residue  to 
^'  her  husband,  his  executors  and  administrators, 
^^  and  she  appoints  him  sole  executor." 

The  paper  purports  to  have,  been  executed  by  a 
mark  in  the  presence  of  two  witnesses,  a  Mrs.  Jane 
Foweraker,  (sister  of  Mr.  Baker)  and  Ruth  Heath, 
who  was  attending  deceased  as  nurse,  who,  as  well 
as  deceased,  is  a  markswoman.  It  was  prepared 
by  the  solicitors  of  the  husband  from  instructions  ver- 
bally communicated  to  them  by  him,  so  early  as  the 
20tfaof  February,  though  it  remained  unexecuted  till 
the  19th  of  April.  The  solicitors  who  prepared  it 
had  no  interview  with  the  deceased,  who  was  an 
uneducated  woman,  unable  to  write  and  scarcely  if 
at  all  capable  of  reading.  She  was  in  a  state  of 
great  debility  and  nearly  approaching  her  death  at 
the  time  of  the  alleged  execution,  and  there  is  no 
evidence  to  show  that  she  had  any  knowledge  of 
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the  existence  of  the  paper.     It  is  a  case,  therefore,       1896. 
in  which  the  evidence  in  support  of  such  an  instru-     j^n.  i9tii. 
ment  requires  to  be  narrowly  watched,   and  in        - — 
which  the  (yrms  probandi  lies  very  strongly  on  the  «• 

party  propounding  it.  From  this  paper  it  seems 
that  the  deceased  had  two  nephews  and  a  niece, 
but  it  turns  out  that  only  one  of  them,  James  Baft, 
the  party  in  the  cause,  is  legitimate,  and  who  as  the 
sole  next  of  kin  would,  under  the  terms  of  the  set- 
tlement, be  entitled  to  the  whole  sum  of  2,500/., 
in  case  she  had  died  intestate. 

The  history  of  the  deceased  appears  to  be  shortly 
this ;  she  was  the  widow  of  Mr.  Thomas  Phillips,  a 
publican,  in  Blandfort  Street,  who  died  about  the 
year  1828  or  1829.  Mr.  Baker  had  taken  the 
public-house,  formerly  kept  by  Mr.  Phillips,  and 
it  appears  that  some  degree  of  intimacy  had  sub- 
sisted between  Mr.  Baker  and  his  family,  and  the 
deceased  for  some  years  before  the  marriage  took 
place.  Upon  her  marriage,  the  deceased,  who  to 
that  time,  had  continued  to  live  in  Blandford 
Street,  went  to  live  at  Netting  Hill,  Kensington, 
where  she  died  after  an  illness  of  some  months. 
Mrs.  Heath  stating  that  she  nursed  her  for  thirteen 
weeks,  and  it  appearing  that  since  her  marriage 
she  was  constantly  ailing.  What  the  precise  age 
of  the  deceased  was  at  the  time  of  the  marriage 
does  not  very  exactly  appear.  Mrs.  Temprell  says, 
she  was  upwards  of  sixty  years  of  age ;  Mr.  Tem- 
prell, sixty  or  about  that  age ;  Mr.  Hora,  the  apo- 
thecary, says,  from  fifty  to  sixty ;  and  Mr.  Gray 
says,  upwards  of  fifty. 

Of  Mr.  Baker's  age  there  is  no  direct  evidence, 
but  he  appears  to  liave  grown  up  children,  one  of 
them  married,  so  that  he  could  not  have  been  a 
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very  young  man^  and  Mrs.  Foweraker,  his  sister, 
describes  herself  to  be  forty-eight.  So  that  with 
respect  to  age,  there  probably  was  no  such  dispro- 
portion between  them,  as  to  render  it  very  impro- 
bable that  she  might  survive  him.  With  respect  to 
constitution,  the  difference  might  be  greater,  and 
render  the  chance  of  her  surviving  her  husband 
more  precarious. 

Mrs.  Temprell  says,  after  stating  that  Mrs.  Baker 
could  neither  read  nor  write,  so  she  made  her 
mark  (to  the  settlement).  ^^  Poor  thing!  she  had 
not  a  tooth  in  her  head  nor  a  hair  upon  it,  and 
she  was  neither  shape  nor  make ;  in  short,  in  a 
day's  march  you  would  not  find  so  ordinary  a 
looking  person,  and  she  was  upwards  of  sixty 
years  of  age;''  she  says,  '^  that  about  six  weeks 
after  her  marriage,  she  complained  occasionally 
of  feeling  very  ill,  and  that  it  seemed  as  if  cords 
were  drawn  round  her  chest  and  prevented  her 
breathing.  Deceased  had  been  ill  I  consider 
from  October,  the  doctors  called  her  complaint, 
disease  of  the  heart."  Mr.  Temprell  says,  "  she 
had  been  ailing  before  her  marris^e,  but  not  to 
say  ill,  till  four  or  five  months  before  she  died." 
Mr.  Gray  says,  **  there  was  no  probability  of  her 
surviving  her  husband  as  she  was  in  ill-health  at 
the  time,  and  he  should  think  sixty  years  of  age." 
Mrs.  Heath  says,  that  *'  for  the  first  two  months 
after  the  marriage  they  slept  together ;  after  that, 
on  her  second  visit  she  became  too  ill,  she  at-^ 
tended  her  thirteen  weeks,  and  understood  she 
had  been  confined  a  month  before." 
Sarah  Piper  who  had  lived  with  her  six  years, 
deposes,  '^  that  she  was  very  ailing  after  her  mar* 
"  riage,  and  kept  a  good  deal   to  her  room.     I 
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"  do  not  consider  she  was  in  health  from  the  time       18S6. 
"  of  her  marriage ;"  and  Mr.  Hora,  the  apothecary,     7an7i9A. 
who  was  called  in  to  attend  her  in  December,  1833,        - — 
says,  that  ^^  she  died  of  effusion  on  the  chest,  but        ^v- 
^^  her  constitution  was  worn  out — that  he  has  no 
^*  doubt  she  had  suffered  partially  from  her  com- 
**  plaint  (dropsy)  for  a  considerable  time  before  he 
*  *  attended  her,  or  at  least  had  a  tendency  to  it." 

As  to  Mr,  Baker,  he  does  not  appear  to  have  hsyl 
any  thing  the  matter  with  him,  and  since  the  death 
of  the  deceased  it  seems  that  he  has  married  a  third 
wife,  (for  he  was  a  widower  at  the  time  of  the  mar- 
riage with  deceased)  and  is  described  as  a  well 
looking  man :  from  this  description  of  the  parties, 
it  certainly  was  by  no  means  improbable  that  he 
should  be  the  longer  liver,  and  there  was  little 
danger  that  the  claim  to  the  1501.  per  annum 
would  ever  be  made ;  he  was  probably  the  younger 
of  the  two,  and  certainly  much  stronger  in  point  of 
constitution,  and  considering  the  account  given  of 
the  deceased  by  Mrs.  Temprell,  allowing  for  some 
degree  of  exaggeration,  she  was  by  no  means  an 
object  peculiarly  attractive,  and  it  would  not,  per- 
haps, be  doing  any  very  great  injustice  to  Mr. 
Baker,  to  suppose  that  he  was  more  influenced  by 
pecuniary  motives  in  allying  himself  in  marriage 
to  deceased,  than  by  her  personal  appearance.  But 
this  is  a  part  of  the  case,  founded  pretty  much  on 
conjecture,  and  to  which  very  little  attention  is 
due :  there  must  be  something  much  more  stringent 
than  this  to  enable  the  Court  to  found  any  conclu- 
sion upon  it,  and  probably  the  Court  would  not 
have  adverted  to  it  at  all,  but  that  it  was  dwelt 
upon  by  the  counsel  on  both  sides,  who  must  there- 
fore have  thought  it  important  to  the  view  which 
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18S6.       they  took  of  the  case.     It  is  much  more  important 

Jan.  19th.     *^  inquire,  whether  there  is  any  evidence  on  which 

- —       the  Court  can  rely,  as  to  the  real  intentions  of  the 

Bakeb  •' 

V.  deceased  with  respect  to  the  disposition  of  her  pro* 
^"'  perty,  and  the  alleged  attempts  of  the  husband  to 
;'  obtain  a  will  from  her,  contrary  to  her  wishes  and 
intentions.  It  therefore  becomes  necessary  to  ad* 
vert  to  the  traasactions  in  this  case,  in  order  to  see 
what  was  the  conduct  of  the  parties ;  for  this  pur- 
pose, it  may  be  material  to  consider  what  the  situa* 
tiob  of  the  parties  at,  and  just  before  the  time  of  the 
marriage  was.  Mrs.  Baker  was  living  in  apartments, 
having,  as  Piper  says,  ^^  a  good  deal  of  furniture  of 
**  her  own,"  which  Mr.  Temprell  deposes,  "  could 
'^  not  be  worth  less  than  6002.,"  and  having  also 
the  sum  of  5,000/.  at  her  own  disposal. 

Mr.  Baker  kept  wine-vaults  and  a  public-house 
in  Blandford  Street,  having  a  family,  and  being  in 
some  degree  embarrassed  in  h«  affairs,  at  least  if 
any  credit  is  to  be  given  to  the  accounts  of  Mr. 
Gray  and  Mr.  and  Mrs.  Temprell.  Mr.  Temprell 
says,  ^^  at  first,  I  know  deceased  wished  to  have  all 
^*  her  property  settled  upon  herself,  but  after  some 
'^  persuasion  she  gave  way ;  and  as  Mr.  Baker  was 
^'  in  debt,  she  should  not  like  to  let  him  be  in  diffi- 
'^  culties,  and  gave  up  2,000/.,  to  pay  what  he 
**  owed  to  Messrs.  Whitbread ;  but  he  induced  me 
'  ^  to  solicit  of  her  an  additional  500/.,  which  I  ds« 
' '  sented  to  do  and  obtained,  though  she  never,  I 
^^  believe,  liked:  me  for  it  afterwards,  and  often 
'  ^  spoke  of  my  having  over  persuaded  her  in  that 
'^  matter;  but  I  did  soj  because  she  had  become  se- 
''  curity  for  her  late  husband's  brother,  Henry 
'^  Phillips,  for  200/.,  and  this  sum  Baker  would 
* '  have  to  pay ;  and  he  represented  that  he  must 
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''  have  a  new  horse  and  chaise ;  so  I  suggested  to       18S& 
*^  her  to  give  up  that  additional  sum." 
Mrs.  Temprell  also  says,  "  she  (deceased)  spoke 


(i 


« 


^^  ment,  not  what  Mr.  Baker  was  going  to  get  from 
*^  her,  but  what  he  was  going  to  settle  on  her,  that 
**  is,  his  poblie-house  in  Blandford  Street.  Mrs. 
**  Baker  had  several  interviews  with  my  husband 
^^  and  myself  on  the  subject  of  such  settlement, 
*^  Mr.  Baker  also  came ;  but  there  seemed  strange 
^^  mistakes  about  it ;  he  at  first  explained,  that  in 
**  proposing  to  settle  the  house  upon  her,  he  ex- 
*^  pected  her  to  come  to  work  in  it,  and  that  she 
**  would  also  settle  on  him  the  5,0002. ;  when  this 
*^  was  explained  to  her,  she  was  near  giving  up  the 
marriage  altogether,  but  it  had  got  spread  abroad, 
and  she  partly  by  his  persuasion,  and  partly 
*^  through  the  influence  of  my  husband,  consented 
''  to  settle  part  of  the  money  on  him ;  it  turned 
out  that  he  was  in  debt  to  the  amount  of  2,000/. 
to  Messrs.  Whitbread,  and  this  sum  she  con- 
sented to  pay  off  for  him ;  and  then  he  talked 
a  great  deal  about  her  giving  500/.  more,  he  said 
**  she  had  put  herself  under  an  engagement  to  her 
''  husband's  brother,  which  her  husband  would 
*^  have  to  pay,  and  then  she  would  not  sit  behind 
**  the  horse  he  had,  and  he  must  get  a  new  one ; 
and  he  should  like  to  have  a  hundred  pound  or 
two  in  his  pocket,  in  case  he  saw  a  cottage  that 
they  liked,  and  Mr.  Temprell,  in  consenting  to 
propose  this  to  her,  said,  as  I  well  recollect,  *  If 
"  *  I  do  this  Mr.  Baker,  you  won't  ask  for  any 
^  thing  more ;  he  answered  no  I  indeed  he  should 
*  be  quite  satisfied,  and  instead  of  wishing  for 
**  *  any  more,  he  should  wish  that  the  rest  should 
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to  me  about  her  marriage  and  intended  settle-  «« 
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1836.       "  <  go  to  her  relations  and  the  family  of  her  late 
Jan.  19th      "  *  husband,  as  was  well  known  to  be  her  inten- 
r—'     "  *  tions/  " 

Baker 

V.  Now  if  this  account  be  true,   there  can  be  no 

doubt  that  Mr.  Baker  was  at  this  time  in  embar- 
rassed circumstances,  and  that  he  looked  to  de- 
ceased^s  property  as  the  means  to  extricate  himself 
from  them.  In  some  parts  of  this  account,  indeed, 
there  is  room  neither  for  corroboration  nor  contra- 
diction, as  the  circumstances  occurred  between  these 
parties  only,  but  in  others  not  so ;  was  Mr.  Baker 
indebted  2,000^.  to  Messrs.  Whitbread  ?  was  this 
sum  paid  off  with  deceased's  money?  if  not,  this 
might  have  been  pleaded  and  proved.  If  the  fact 
were  as  stated,  then  the  story  is  corroborated  ;  and 
Mr.  Baker's  conduct  was  not  quite  so  disinterested 
as  is  suggested,  and  he  certainly  showed  no  want 
of  anxiety  to  promote  his  own  advantage ;  and  if 
the  statements  of  Mr.  Gray  and  Mr.  and  Mrs. 
Temprell  are  entitled  to  credit,  he  was  not  very 
scrupulous  as  to  the  means  by  which  his  object  was 
to  be  accomplished. 

The  Court  forbears  entering  into  the  particulars 
of  what  is  stated  to  have  passed  during  the  prepa- 
ration of  the  settlement,  and  of  the  communications 
and  proposals  said  to  have  been  made  at  that  time, 
and  sul^equently  to  Mr.  Gray  and  Mr.  Temprell  by 
Baker,  with  a  view  to  obtain  the  possession  of  the 
whole  of  the  property  of  the  deceased,  because 
some  very  strong  observations  have  been  made 
upon  the  conduct  of  those  individuals,  and  the 
manner  in  which  they  have  given  their  evidence ; 
and,  because,  although  the  Court  is  by  no  means 
prepared  to  go  the  whole  length  of  imputing  wil- 
ful and  corrupt  perjury  to  them,  there  are  some 
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parts  of  their  testimony  which  are  inconsistent  and       1836. 
irreconcileable  with  each  other,  and  it  would,  there-    ^~[^ 

fore,  be  improper  to  hold  that  Mr.  Baker  was  guilty       

of  what  was  imputed  to  him  by  them ;  to  the  evi-  ^v 
dence,  therefore,  of  these  two  witnesses,  the  Court 
is  not  inclined  to  pay  much  attention,  at  least  not 
to  rely  upon  it  for  the  purpose  of  fixing  these  im- 
putations upon  Baker.  The  objection  does  not  ap- 
ply to  the  evidence  of  Mrs.  Temprell,  at  the  same 
time  it  is  manifest  that  she  was  no  friend  to  Baker, 
and  she  disapproved  of  deceased's  marriage  with 
him,  and  acted  together  with  her  husband  and 
Gray,  in  endeavouring  to  induce  deceased  to  exe- 
cute a  will  under  which  he  was  not  to  take  any 
interest ;  against  this,  however,  it  is  to  be  observed, 
that  she  wto  the  most  intimate  and  confidential 
friend  of  deceased,  (a)  and  was^  therefore,  a  per- 
son to  whonoi  it  Was  natural  that  the  deceased  should 
resort  for  advice,  in  the  disposition  of  her  property, 
and  in  any  difficulty  with  which  she  might  have  to 
contend :  but  still  the  Court  will  not  rely  upon  her 
evidence  further  than  as  she  is  confirmed  by  others, 
and  by  the  necessary  course  of  the  transactions  to 
which  she  deposes,  or  as  her  account  is  admitted  to 
be  and  argued  upon  as  being  correct.  With  these 
observations  on  the  character  of  the  evidence,  the. 
Court  passes  to  the  ccmsideration  of  the  only  im- 
portant question  in  this  case;  namely,  whether 
this  paper  which  is  now  propounded,  is  proved  by 
evidence  upon  which  the  Court  can  rely  to  be  the 
will  of  the  deceased ;  and  this  will  depend  upon 
the  degree  of  credit,  which  the  Court  is  to  give  to 
the  evidence  of  Mrs.  Foweraker  and  Mrs.  Heath, 

(a)  Evidence  of  Sarah  Piper. 


Bait. 


134  CASES   DETERMINED    IN    THE 

18S6.       for  I  entirely  agree  with  the  observatioii  which  has 
j^  ig^jj      been  made,  that  if  the  whole  of  their  evidence  is  to 

be  taken  as  true,  there  is  an  end  of  the  whole  case ; 

9.  for  they  not  only  prove  the  act  of  execution,  and 
knowledge  ^of  the  contents,  but  activity  and  voli- 
ticm  in  an  extraordinary  degree,  so  much  so  as  to 
render  it  a  matter  of  some  difficulty  to  conjecture 
why  the  execution  of  this  instrument  was  so  long 
delayed.  But  the  effect  of  their  evidence  cannot  be 
duly  estimated  without  examining  the  previous  tes* 
tamentary  acts  attributed  to  the  deceased,  as  com- 
pared with  that  which  is  now  propounded;  the 
contents  of  which  having  been  already  stated  it  is 
not  necessary  to  repeat. 

It  appears  then,  that  the  deceased  having  mar- 
ried in  the  month  of  July,  1833,  and  having  re- 
served to  herself  the  disposal  of  a  moiety  of  the  pro- 
perty which  she  possessed,  or  in  the  event  of  her 
making  no  dii^osition,  secured  it  to  her  next  of 
kin,  her  nephew,  Mr.  James  Batt,  not  long  afiter 
her  marriage,  contemplated  a  testamentary  disposi* 
tion  of  her  property,  and  it  is  abundantly  proved, 
and  indeed  admitted,  that  she  was  desirous  of  hav- 
ing a  will  executed,  to  what  effeet  will  presently 
appear. 

In  the  month  of  November,  1833,  it  is  alleged, 
that  she  gave  directions  to  her  husband  to  get  a  will 
prepared  for  her,  and  that  he  in  pursuance  of  those 
directions,  proceeded  to  Messrs.  Poole  and  Gamlen, 
of  Grays'  Inn,  who  had  been  employed  as  his  soli* 
citors,  and  gave  them  verbal  instructions  for  the 
preparation  for  a  will  to  be  executed  by  the  de- 
ceased, nothing  being  produced  to  them  in  writing ; 
the  deceased,  indeed,  as  before  observed,  is  admitted 
to  have  been  at  all  times  incapable  of  writing.   The 
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instructions  are  taken  down  in  writing  by  Mr.  18S6. 
Gamlen,  and  a  draft  will  is  prepared,  whether  a  ja^.  19th. 
fair  copy  for  exeoation  was  ever  made  appears  to  be  - — 
dottbtfal,  although  the  impression  upon  Mr«  Gmxa*  ^v. 
len  s  mind  is,  that  it  was,  still  as  there  is  no  charge 
for  it  in  his  books,  he  declines  to  swear  to  it  posi- 
tively; and,  perhaps,  the  eircumstaoee  is  not  of 
sufficient  importance  to  make  it  necessary  to  pur* 
sue  the  inquiry  further.  The  instructions,  how* 
ever,  are  craoplete,  and  are  so  considered  by  Mr. 
Gamlen,  for  he  draws  a  will  from  them  and  pro-* 
duces  the  original  instructions  and  the  draft,  and 
they  are  annexed  to  his  deposition,  and  are  marked 
No.  1,  and  purport  to  have  been  given  on  the  2^d 
of  November,  1833;  The  husband  is  appointed 
sole  executor  and  residuary  legatee;  the  amount 
of  the  pecuniary  legacies  is  about  1^800/.,  leaving, 
therefore,  a  balaace  of  1,700/.,  subject  to  the  fisne- 
lal  expenses,  to  the  husband,  besides  :any  savings 
which  might  have  accrued  during  the  life  of  the 
deceased. 

Now  it  is  admitted  that  there  is  no  direct  proof 
of  the  instructions  for  this  paper  having  come  from 
the  deceased ;  but  it  is  said  that  the  inference  diat 
they  did  is  as  strong  as  positive  proof.  It  then 
becomes  necessary  to  look  at  the  evidence  of  Mr. 
Gamlen  upon  this  point ;  now  that  Mr.  Gamlen  had 
no  communication  with  the  deceased  is  admitted, 
all  his  information  comes  from  Baker  himself,  the 
person  principally  benefited  by  the  proposed  dispo- 
sition. It  is  said  that  if  Baker  had  any  purpose  of 
fraud,  he  would  not  have  had  recourse  to  this  re- 
spectable house,  and  it  is  therefore  to  be  taken  as 
a  proof  of  bond  fides  that  he  does  apply  to  th^n, 
but  this  is  an  inference  to  which  the  Court  cannot 


136 


CAS£S    DETBRMINED    IN   THE 


1«36. 


Jan.  19th. 
Baeer 

V. 

Batt. 


altogether  accede,  when  it  considers  the  means' 
which  were  taken  to  prevent  them  from  having 
communication  with  the  deceased,  and  to  blind 
them,  or  rather  Mr.  Gamlen,  as  to  her  real  state 
and  condition.  Had  Mr.  Gramlen  been  taken  to 
Notting  Hill,  to  have  attended  the  execution  of 
this,  or  of  either  of  the  other  papers  prepared  by 
him,  the  case  might  have  borne  out  the  inference, 
and  the  Court  would  have  had  the  satisfaction  of 
having  the  testimony  of  Mr.  Gramlen  upon  the  ac- 
curacy of  which  it  might  with  the  greatest  confi- 
dence rely.  But  the  case  is  not  so,  Mr.  Gamlen 
does  not  see  the  deceased,  and  his  offer  to  attend 
her  is  declined:  his  evidence  to  this  part  of  the 
case  is  on  the  second  Article ;  he  says,  that  ' '  he 
'  had  no  acquaintance  with  the  deceased,  but  had 
'  known  her  husband  about  three  years,  he  having. 
^  been  recommended  to  his  firm  about  that  period 
'  to  transact  some  business,  by  a  client  of  theirs  in 

*  the  country."    To  the  thirty-fourth  Interrc^a- 
tory,  he  says,  "  he  never  saw  the  settlement,  though 

^  he  asked  for  it,  but  Baker  said  there  would  be  a 
^  difficulty  in  obtaining  it  from  the  trustee.''  He 
says  to  the  thirty-fifth  Interrogatory,  when  speak- 
ing as  to  a  subsequent  will  prepared  for  deceased  in 
the  month  of  February  following,  being  that  which 
is  now  propounded,  with  some  alterations,  that,  ^^  he 
'  was  informed  by  Baker  that  his  wife  was  unable 
'  to  write,  not  that  she  could  not  read.  He  re- 
'  presented  her  inability  to  write  as  owing  to  some 

*  bodily  infirmity,  and  deponent  had  not  the 
^  slightest  idea  but  that  she  was  perfectly  capable, 
'  had  she  been  well,  of  reading  and  writing  too, 
'  and  that  she  was  a  highly  respectable  woman ;" 

he  says,  "  Mr.  Baker  is  a  very  respectable,  good 
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'^  looking  man 9  and  deponent  was  not  aware  but  1896. 
'^  that  he  had  been  long  married  to  Mrs.  Baker, 
'^  and  that  she  was  an  educated  woman  ;  the  rea- 
^^  son  why  he  wrote  in  the  attestation  to  the  will,  ^«. 
''  that  the  same  had  been  read  over  to  the  deceased, 
' '  who  appeared  to  understand  the  same,  and  the 
''  words,  the  mark  of  Susannah  Baker  at  the  foot 
^'  thereof  was,  because  he  considered  that  as 
**  the  deceased  could  not  write,  it  was  necessary 
'^  to  have  the  usual  clause  of  attestation  for  a 
^^  markswoman;  certainly  the  producent  (Baker) 
'^  did  not,  on  giving  him  instructions,  inform  him 
^'  that  his  wife  could  not  read,  but  only  that  she 
'^  was  unable  to  write,  and  that  by  reason  only  of 
"  some  bodily  infirmity."  This  Interrogatory  is 
addressed  to  Mr.  Gramlen,  with  reference  to  the 
paper  propounded ;  but  it  is  clear  that  the  same  in- 
formation as  to  the  deceased's  inability  to  write, 
and  the  cause  of  it,  must  have  been  given  to  Mr. 
Gamlen  on  the  first  interview,  as  the  attestation 
clause  on  the  draft  will  has  the  words  interlined ; 
the  same  having  been  read  to  her,  and  she  ap- 
pearing to  understand  the  same."  To  the  thirty- 
sixth  Interrogatory,  he  says,  '^  Mr.  Baker  described 
*^  the  relations  who  were  to  have  the  first  legacies, 
not  by  name,  but  by  relationship,  as  the  two 
nephews  and  niece  of  her  late  brother,  as  I  told 
*^  him  that  I  must  have  their  names ;  I  asked  him 
**  for  them,  he  said  he  did  not  know  their  names, 
^^  and  I  remember  /  particularly  desired  him  to 
^^  ask  Mrs.  Baker  for  their  names,  but  he  did  not 
^^  obtain  them  J'  Such  then  is  the  account  of  Mr. 
Gamlen,  as  to  the  manner  in  which  the  instructions 
for  the  first  testamentary  act  of  the  deceased  were 
given  to  him,  and  I  cannot  but  think,  that  it  is  any 
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1836.  thing  but  creditable  to  Mr.  Baker,  and  certainly 
does  not  at  all  satisfy  me,  that  the  instructions  came 
from  the  deceased  herself,  or  that  they  were  com- 
municated to  her. 

.  The  disposition  is  greatly  in  favour  of  Mr.  Baker, 
not,  perhaps,  apparently  so  to  Mr.  Gramlen,  who 
was  totally  unacquainted  with  the  previous  history 
of  these  parties,  or  the  amount  of  property  which 
had  been  given  up  to  Mr.  Baker  on  the  marriage, 
or  the  manner  in  which  the  remaining  part  of  it 
was  to  go,  in  the  event  of  the  deceased  making  nd 
disposition  of  it :  on  the  contrary,  he  seems  to  have 
thought,  that  the  legacies  were  so  much  deducted 
from  that  to  which  the  husband  would  have  been 
entitled;  indeed  he  expressly  says,  in  answer  to 
the  same  Interrogatory,  (thirty-sixth)  "  that  the  in- 
^^  structions  for  the  will  appeared  to  his  (Baker's) 
'^  prejudice  in  great  part,  by  the  legacies  left  to 
'^  relations,  and  in  the  second  will  more  so  than 
^'  the  first ;"  so  that  in  the  representation  made  to 
him  by  Baker,  there  was  nothing  to  awaken  his 
suspicion  as  to  the  integrity  of  the  transaction,  and 
he,  therefore,  had  no  difficulty  in  preparing  the 
will  from  the  instructions  of  Baker,  without  ascer- 
taining the  wishes  of  the  deceased  from  herself : 
but  had  Baker  told  him,  that  he  had  already  re- 
ceived 2,500/.  from  deceased,  that  if  no  disposition 
was  made  of  the  remaining  2,500/.,  it  would  go  to 
his  wife's  relations  in  exclusion  of  himself;  and 
that,  therefore,  whatever  remained  after  the  lega- 
cies were  paid,  would  be  so  much  clear  gain  to 
him ;  and  above  all,  had  Mr.  Gamlen  been  in- 
formed that  the  deceased's  inability  to  write  was 
not  occasioned  by  bodily  infirmity,  but  by  igno- 
rance, and  that  if  she  could  read  at  all,  it  was  with  the 
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greatest  difficulty,  I  am  quite  sure  that  Mr.  Qamlem  1836. 
would  not  have  prepared  such  a  will  as  this  witih-  j^  ^^^j^ 
out  having  seen  the  deceased,  and  ascertained  that 
it  was  consistent  with  her  intentions  and  wishes. 
But,  again,  how  is  the  inference  borne  out,  that 
the  instructions  for  this  will  miist  have  come  from 
the  deceased  herself,  when  this  circumstance  is  lid- 
verted  to,  that  at  no  time  does  Mr.  Baker  appear  to 
have  applied  to  the  deceased  for  tho  names  of  her 
nephews  and  niece,  although  expressly  requested 
by  Mr.  Gamlen  to  do  so ;  their  names  no  where 
appear  in  any  of  the  papers  prepared  by  Mr.  Oam- 
lem ;  had  he,  as  he  must  have  done  if  he  received 
the  instructions  from  the  deceased,  communicated 
to  her  what  had  passed  between  him  and  Mr. 
Gramlen,  he  must  have  been  put  in  possession  of 
the  names  of  these  legatees,  and  have  informed  Mr. 
Gramlen-  of  them,  at  the  subsequent  interviews. 
Again,  could  there  have  been  any  doubt,  that  if 
these  instructions  had  proceeded  from  the  deceased, 
and  she  had  been  anxious  to  have  them  carried 
into  effect,  there  could  have  been  no  difficulty  in 
obtaining  a  copy  of  the  settlement  from  Mr.  Tem- 
prell  upon  an  application  from  her,  through  Mr. 
Gamlen?  But  no  application  is  made,  and  Mr. 
Gramlen  is  directed  to  make  the  best  will  he  could 
without  seeing  the  settlement,  which  he  accent* 
ingly  does,  in  general  terms  only  referring  to  it, 
and  without  any  knowledge  of  its  provisions,  fur- 
ther than  that  the  deceased  had  2,500/.  to  dispose 
of. 

Now  all  these  circumstances  taken  together,  so 
far  from  implying  any  knowledge  of  these  instruc- 
tions on  the  part  of  the  deceased,  to  my  mind  con- 
vey a  directly  contrary  inference,  and  satisfy  me  - 
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1836.       that  this  was  the  act  of  Mr.  Baker  alone.     Bat 
Jan.  19th.     *^^8  inference  is  still  more  strongly  supported  by 

^ —  what  was  passing  in  another  quarter  about  the 
v*  same  time ;  annexed  to  Mr.  Baker's  affidavit  as  to 
scripts,  are  several  paper  writings,  purporting  to 
be  instructions  for  a  will,  and  the  draft  and  fair 
copy  of  a  will  prepared  for  execution  by  the  de- 
ceased, containing  a  very  different  disposition  of 
her  property  from  that  contained  in  the  paper  which 
the  Court  has  just  been  considering. 

The  instructions  as  originally  taken  are  in  the 
handwriting  of  Mrs.  Temprell,  afterwards  altered 
by  Mr.  Gray,  by  whom  the  fair  copy  for  execution 
was  also  prepared. 

These  instructions  are  represented  to  have  been 
given  in  the  first  instance  by  the  deceased  to  Mrs. 
Temprell,  by  her  communicated  to  her  husband, 
and  afterwards  delivered  to  Mr.  Gray,  who  attended 
the  deceased,  and  received  her  final  instructions 
for  the  will  drawn  from  them,  but  which  was  never 
executed. 

Nothing  can  be  more  natural  than  the  manner  in 
which  the  instructions  are  given,  or  bear  more 
clearly  the  marks  of  fixed  intention  at  the  time,  (a) 
That  deceased  did  give  instructions  to  Mrs.  Temp- 
rell is  admitted,  though  it  is  suggested  that  they 
were  obtained  by  misrepresentation  and  undue  in- 
fluence, without,  however,  any  evidence  to  lead  to 
such  a  supposition,  except  a  declaration  said  to 
have  come  from  the  deceased  at  a  late  period  of 
time,  spoken  to  by  Heath,  and  which  it  may  be 
necessary  hereafter  to  notice ;  and  that  the  deceased 
knew  that  a  will  was  prepared  by  Mr.  Gray,  and 

Ca)  Evidence  of  Mrs.  Temprell  in  the  5th  Article. 
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that  it  remained  in  his  possession  up  to  the  time       IS36. 
immediately  before  her  decease,  is  evident  from  the     jj^^riothT 
declaration  which  she  made  to  Mr.  Brown,  on  the       ^^ 
14th  of  April,  1834,  although  she  said  it  wanted       ^^^ 
alteration. 

Now  that   the   deceased  should   have  contem- 
plated such  inconsistent  dispositions  at  this  time, 
as  are  evidenced  by  these  papers,  is,  I  think,  one  of 
the  most  improbable  suggestions  that  can  be  con- 
ceived ;  and  it  is  almost  equally  so,  that  she  should 
have  meant  to  mislead  her  most  intimate  and  con- 
fidential friend,  Mrs.  Temprell,  in  this  respect;  and 
if  the  Court  is  to  say  which  of  them  is  the  true 
index  of  the  deceased's  mind  at  the  time,  it  can 
have  no  difficulty  in  saying  that  it  is  the  instru- 
ment prepared  by  Mr.  Gray.     The  disposition  is 
natural,  it  provides  for  those  whom  she  considered 
to  have  claims  upon  her,  either  by  their  relationship 
to  herself,  or  to  her  first  husband,  or  from  the  terms 
of  friendship  on  which  she  had  lived  with  them. 
It  does  not  altogether  pass  by  the  members  of  the 
£amily  of  her  husband,  Mr.  Baker,  from  whom  she 
had  received  attention,  for  under  the  instructions 
as  originally  taken  legacies  were  left  to  the  two 
sons  of  Mr.  Baker,  and  her  clothes,  which  Heath 
says,  she  declared  an  intention  of  leaving  to  Miss 
Sarah  Baker,  are  given  to  her ;  and  in  the  will  as 
finally  altered  for  execution,  the  legacies  originally 
intended  for  the  sons  of  Mr.  Baker,  are  given  to 
Miss  Sarah   Baker,  who  seems  to  have   been  a 
favourite  of  the  deceased ;  and  that  deceased  should 
have  applied  to  Mrs.  Temprell  for  advice,  and  af- 
terwards have  employed  Mr.  Gray,  is  extremely 
natural  from  the  relative  connexion  of  the  parties 
with  each  other ;  Mrs.  Temprell  being  at  this  time, 
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1836.       at  least,  her  most  confidential  friend,  and  Mr.  Gray 

Jan.  19th.     *^^  pcTson  who  had  prepared  her  marriage  settle- 

' —        ment  for  her.     Looking  then  to  the  contents  of  this 

V.         paper,  emanating  as  I  think  they  are  clearly  shown 

to  have  done  from  the  deceased  herself,  and  coupling 

them  with  the  account  given  by  Mr.  Gamlen,  and 

the  conduct  of  Baker,  there  is  in  my  mind  the 

strongest  reason  to  presume  that  the  deceased  had 

no  knowledge  whatever  of  the  preparation  of  the 

draft  will  prepared  by  Gamlen,  or  that  she  ever 

had  an  intention  of  making  such  a  disposition  of  her 

property  as  is  contained  in  it,  at  all  events  there  is 

no  proof  that  she  had. 

The  Court  has  dwelt  longer  on  this  part  of  the 
case  than  its  immediate  connexion  with  die  real 
question  perhaps  required;  because  as  this  paper 
iis  the  foundation  of  all  that  subsequently  follows, 
as  it  forms  the  substratum  of  the  will  now  pro- 
pounded, it  seemed  necessary  to  trace  as  accu- 
rately as  possible,  the  workings  of  the  deceased's 
mind  through  the  several  stages  of  these  transac- 
tions, and  the  conduct  of  the  parties  concerned  in 
them,  and  because,  if  Mr.  Baker  is  found  to  have 
commenced  in  fraud,  it  will  raise  the  vigilance  of 
the  Court  and  make  it  observe  his  subsequent  con- 
duct with  jealousy. 

Nothing  further  appears  to  have  been  done  with 
respect  to  the  first  paper  of  the  23rd  of  November, 
1833 ;  nor  does  Mr.  Baker  seem  to  have  had  any 
further  interview  with  Mr.  Gamlen  till  the  20th  of 
February,  1834* 

It  was  said,  if  the  deceased  had  finally  made  up 
her  mind  to  execute  this  paper,  why  did  it  remain 
in  its  present  mifinished  state  ? — ^to  this  it  is  re- 
plied, that  she  was  deterred  by  fear  of  her  husband, 
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who  had  been  worretting  her  to  make  a  will  in  his       18S&. 
favour ;  to  this  it  is  rejoined,  this  cannot  have  been     jamigth, 
the  true  motive,  for  Baker  went  into  Devonshire       z — 
about  the  1st  of  January,  and  returned  about  the  »• 

middleof  February ;  during  that  time  there  certainly 
was  sufficient  opportunity  as  far,  at  least,  as  any 
interference  on  his  part  could  have  prevented  it, 
to  have  had  the  will  prepared  by  Mr.  Gray  exe- 
cuted. It  does  appear,  that  in  the  month  of  De- 
cember, an  appointment  had  been  made  for  the 
execution  of  it,  but  which  did  not  take  place,  in 
consequence  as  it  is  said  of  the  fear  entertained  by 
the  deceased  that  her  husband  should  know  of  it,  and 
from  that  time  she  never  left  her  house,  and  Mr*  and 
Mrs.Temprell  seemto  have  had  very  little  intercourse 
with  her  during  her  husband's  absence^  in  conse- 
quence of  a  slanderous  report  which  he  had  spread 
that  they  had  procured  her  signature  to  a  will  at  a 
time  when  she  was  in  a  state  of  incapacity,  produced 
by  something  which  they  had  administered  to  her. 
The  existence  of  this  report  is  not.  denied,  indeed, 
it  was  said  in  argument  that  there  was  sufficient 
ground  for  it,  although  in.  the  absence  of  all  evi- 
dence to  support  it ;  and  the  ground  for  it  being 
disproved  by  the  &ct  that  no  such  paper  was  exe- 
cuted. Mr.  and  Mrs.  Temprell,  therefore,  were 
prudent  in  not  attempting  to  procure  the  execution 
of  the  will  in  Mr.  Baker's  absence. 

The  next  act  of  a  testamentary  nature  is  that 
which  occurs  on  the  20th  of  February,  when  Mr. 
Baker  again  goes  to  Mr.  Gamlen,  and  gives  in- 
structions as  from  his  wife  for  an  alteration  of  the 
draft  will  formerly  prepared ;  and  upon  this  occa- 
sion, the  siame  communication  takes  place  between 
Mr.  Gamlen  and  Baker  as  before,  the  former  has  no 
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^^^*       further  information  as  to  deceased's  inability  to 
Jan.  19th.     wHte,  the  names  of  the  nephews  and  niece  are  not 
£][^       communicated  to  Mr.  Gamlen,  and  finding  that  the 
j^'  interest  which  Baker  would  take  under  this  second 

paper,  was  less  than  under  the  first,  he  suspects  no 
imposition,  and  accordingly  prepares  a  fair  copy 
for  execution  which  he  delivers  to  Baker.  Mr. 
Gamlen  says,  (a)  ' '  that  at  this  interview  he  offered 
''to  go  and  see  Mrs.  Baker,'*  but  Baker,  said, 
*'  there  was  no  occasion  for  it. '^  Mr.  Gamlen  then 
was  equally  ignorant  as  to  the  real  state  of  the  de« 
ceased,  as  on  the  former  occasion  ;  he  has  no  sus- 
picion, for  he  conceives  the  disposition  of  the  pro* 
perty  is  prejudicial  to  Mr.  Baker's  interests,  and 
he  is  led  to  believe  that  in  declining  his  attendance 
upon  the  deceased,  Mr.  Baker  is  only  actuated  by  a' 
desire  to  avoid  expense — whether  that  was  his  real 
motive  may  be  doubtful.  Now  this  paper  remains 
unexecuted  from  the  20th  of  February  to  the  19th 
of  April ;  why,  does  not  very  satisfactorily  appear. 
But  between  these  two  periods  several  circum- 
stances occur,  to  which  it  will  be  necessary  now  to 
advert,  whether  anything  passed  between  Baker 
and  his  wife  relative  to  this  paper,  or  the  former, 
there  is  no  evidence  to  show ;  but  it  seems  that  on 
the  27th  of  March,  Mrs.  Temprell  goes  to  the  de- 
ceased's house,  at  Notting  Hill;  her  illness  had 
much  increased,  and  she  was  confined  to  her  bed- 
room, her  strength  gradually  declining.  Mrs. 
Temprell  speaks  to  what  passed  on  this  visit  in  her 
deposition  on  the  ninth  Article,  and  I  refer  to  her 
account  of  this  visit  with  the  greater  confidence, 
because  she  is  in  some  degree  confirmed  in  it  by 

(a)  To  the  3rd  Article. 
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Heath  and  Piper  adverse  witnesses,  who  admit  that  18S6. 
she  was  there  and  had  an  interview  with  the  de-  jan.  19th. 
ceased,  and  told  them  for  what  purpose  she  had  r^ 
come,  and  also  because  she  deposes  to  many  cir-  ^« 
cumstances  in  which,  if  she  has  spoken  wisely,  she 
was  open  to  contradiction  by  other  persons.  She 
states  then,  that  she  was  fetched  on  the  27th  of 
March,  the  day  before  Good  Friday,  by  Mrs. 
Brown,  who  came  for  her  and  urged  her  to  go  to 
deceased  to  induce  her  to  sign  her  will ;  Mrs. 
Brown,  she  says,  at  this  time  knew  that  there  was 
a  will  prepared,  for  Mr.  Temprell  in  order  to  con- 
vince Mrs.  Brown  and  her  husband  that  Baker's 
charge  about  the  poison  was  false,  had  shown  them 
the  will  unsigned,  and  Mrs.  Brown  urged  her 
to  get  the  will  signed ;  Mrs.  Temprell  at  first  ob- 
jected, as  she  had  a  legacy  of  100/.  in  it,  but  at 
length  yielded  to  Mrs.  Brown's  persuasion  and 
went  to  deceased.  Now  is  this  part  of  the  story 
true  or  false,  if  false,  Mrs.  Brown  was  capable  of 
contradicting  the  whole  of  it ;  she  is  not  produced, 
and  I  must  therefore  presume  that  she  could  not 
deny  that  all  this  had  passed ;  then,  if  it  is  true,  it 
shows  that  there  was  nothing  clandestine  in  it ;  and 
that  the  fact  of  the  will  having  been  prepared,  and 
that  Mrs.  Temprell  had  a  legacy  of  100/.  in  it  was 
known  to  Mi-s.  Brown,  and  that  the  will  was  un- 
signed ;  and  it  further  shows  that  the  deceased's  con- 
fidence in  Mrs.  Temprell  was  not  at  this  time  di- 
minished— indeed  Piper  states  in  answer  to  the  fifth 
Interrogatory,  '*  Mrs.  Heath  might  say,  though 
"  she  does  not  recollect  that  she  did,  that  she  was 
"  glad  that  Mrs.  Temprell  was  come,  for  Mrs. 
**  Temprell  was  deceased's  very  particular  friend  ;" 
and  to  the  tenth   Interrogatory,   "  that  deceased 

VOL.  I.  L 
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1896.       ^'  always  spoke  of  Mr.  and  Mrs.  Temprell  in  terms 
jjy^  j^      "  of  the  greatest  respect  and  friendship,  and  that 

**  having  few  friends,  Mr.  and  Mrs.  Temprell  were 

V.  *^  the  persons  she  was  most  intimate  with."  The 
deceased  then,  on  this  occasion,  expressed  her  ap- 
probation of  the  contents  of  the  will,  and  her  anxiety 
to  sign  it,  but  was  alarmed  at  the  difficulty  of  doing 
it  without  Baker's  knowledge,  and  proposed  that  it 
should  be  done  without  witnesses ;  that  she  seemed 
very  anxious  about,  and  asked  whether  Mrs.  Temp- 
rell could  not  come  the  next  day;  but  that  being 
Good  Friday,  it  was  arranged  that  Mrs.  Temprell 
should  come  on  Saturday  the  29th,  and  in  the 
mean  time  that  Mrs.  Temprell  should  consult  Mr. 
Gray  as  to  the  necessity  of  the  presence  of  the  wit- 
nesses at  the  execution;  that  certain  alterations 
should  be  made,  namely,  by  taking  away  the 
legacies  of  501.  each  to  Baker's  two  sons  and  giving 
them  to  his  daughter  Sarah,  who  had  been  very 
attentive  to  her,  and  10/.  to  nurse  Heath,  and  10/. 
to  Sarah  Piper.  She  then  takes  her  leave  of  de- 
ceased and  returns  to  town,  where  she  sees  Gray, 
informs  him  of  what  had  passed  and  of  the  altera- 
tions proposed,  which  were  accordingly  made,  and 
it  was  then  settled  that  Gray  and  Webb  who  had 
witnessed  the  execution  of  the  marriage  settlement 
should  accompany  Mrs.  Temprell  to  Notting  Hill 
for  the  purpose  of  getting  the  will  executed,  if  it 
could  be  so  arranged  as  to  be  kept  secret  from 
Baker,  of  whose  knowing  it,  Mrs.  Baker  seemed  to 
have  great  dread  and  apprehension. 

On  the  29th  of  March,  Mrs.  Temprell,  Gray, 
and  Webb  proceed  to  Notting  Hill ;  Mrs.  Temprell 
goes  to  the  deceased  alone,  and  endeavours  to  pre- 
vail upon  her  to  execute  the  will,  but  deceased 
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refuses,  under  the  apprehension  as  she  declares  that  18S6. 
her  husband  will  know  of  it ;  and  when  she  finds 
that  the  witnesses  are  in  the  house,  she  becomes 
greatly  alarmed  and  agitated,  and  desires  that  they 
should  go  away  immediately,  which  they  do ;  and 
Mrs.  Temprell,  afiter  expressing  some  anger  at  the 
deceased  for  having  given  her  the  trouble  of  com- 
ing to  her  for  no  purpose,  also  takes  her  leave. 
Such  is  shortly  the  history  of  what  passed  on  the 
29th  of  March,  on  the  subject  of  the  execution  of 
this  will,  and  in  which  the  deceased  again  ex- 
presses  her  approbation  of  its  contents,  and  her 
determination  to  execute  it,  although  she  does  not 
then  proceed  to  do  so,  alleging  that  whatever  mea- 
sures might  be  taken  to  ensure  secrecy,  her  husband 
would  be  sure  to  discover  it. 

The  next  transaction  which  it  is  necessary  to  no- 
tice is  that  which  occurs  on  the  8th  of  April.  It 
will  be  recollected,  that  on  the  20th  of  February, 
a  fair  copy  prepared  for  execution,  being,  in  fact, 
the  paper  now  prc^unded,  but  in  its  original 
form,  was  delivered  by  Mr.  Gamlen  to  Baker,  and 
it  is  pleaded  that  it  was  then  given  to  deceased,  in 
whose  possession  it  continued,  it  having  been  depo- 
sited in  one  of  her  drawers  in  her  bedroom,  and 
where  it  remained  from  that  time  in  the  same  state 
in  which  it  had  been  prepared  by  Mr.  Gamlen ; 
although  the  paper  which  is  much  worn  does  not 
bear  that  appearance,  it  looks  much  more  as  if  it 
had  been  carried  about  in  the  pocket,  and  it  ap- 
pears to  have  seen  some  service. 

On  the  8th  of  April,  Baker  again  goes  to  Mr. 
Gamlen  and  gives  him  instructions  for  a  new  will. 
The  account  which  he  gives  is  on  the  fourth  article 
of  the  allegation.     Instructions  were  given  and  a 
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fair  copy  prepared  for  execution,  which,  however, 
remained  in  Mr.  Gamlen's  possession  till  the  14th 
of  April,  when  it  was  given  to  Mr.  Brown  under 
the  circumstances  which  will  be  presently. stated. 

The  contents  of  this  paper  are  very  different 
from  any  of  those  which  had  been  already  pre- 
pared ;  in  all  of  those,  the  legacies  were  to  be  paid 
on  the  deceased's  death ;  but,  by  the  present,  they 
were  to  be  postponed  till  Baker's  death,  he  in  the 
mean  time  having  the  interest  of  the  whole,  so 
that  the  advantage  intended  for  deceased's  relations 
and  friends  was  to  be  postponed  to  a  period  which 
might  be  sufficiently  distant. 

That  any  thing  of  this  kind  should  have  occurred 
to  the  deceased  herself  is  very  improbable,  and  is 
not  to  be  presumed  from  what  she  is  previously 
said  to  have  done ;  at  what  time  she  began  to  en- 
tertain this  notion  there  is  nothing  to  show,  nor 
are  there  any  expressions  coming  from  her  which 
tend  to  support  the  suggestion,  that  the  idea  origi- 
nated with  or  was  adopted  by  her ;  on  the  contrary, 
if  Heath  is  to  be  believed,  the  suggestion  was 
Baker's,  and  was  not  acceded  to  by  her ;  she  says, 
'  the  deceased  told  her  that  Baker  wanted  her  to 
'  leave  him  the  whole  property  while  he  lived, 
'  and  that  then  there  would  be  more  for  the  others 
'  afterwards ;  but,"  she  continued,  "  they  will  all 
'  expect  something  at  my  death,  and  they'll  be 
^  better  pleased  to  have  something  now,  for  they 
^  do  all  want  it,  and  they  can  go  into  business 
'  with  it." 

If  then  this  account  be  true,  the  deceased  and 
Baker  entertained  different  opinions  as  to  the  pro^ 
priety  of  the  disposition  of  her  property;  and  it 
affords,  therefore,  no  gix^und  for  inferrii^  that  she 
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desired  her  husband  to  get  a  will  prepared  to  that  1886. 

effect :  and  in  the  absence  of  all  evidence,  this  is  jan,  i9di. 
decidedly  not  a  case  in  which  Mr.  Baker  is  en- 


titled to  any  presumption  in  his  favour.  From  the  «. 
instructions  then  given  a  will  is  prepared  for  execu- 
tion, but  remains  with  Mr.  Gamlen  till  the  14th  of 
April,  for  on  that  day  it  is  pleaded,  that  Mr.  Brown 
called  at  Mr.  Gamlen's  office  for  it,  and  that  it  was 
delivered  to  him  for  the  purpose  of  getting  it  exe- 
cuted by  deceased.  This  brings  the  case  then  to 
the  last  week  of  the  deceased's  existence,  and  as 
there  are  many  important  circumstances  which  take 
place  in  this  short  interval  which  will  require  to  be 
noticed,  it  may  be  necessary  to  consider  what  was 
the  deceased's  condition  at  this  time,  and  what  was 
the  state  in  which  her  supposed  testamentary  acts 
stood. 

She  had  been  gradually  declining  in  strength 
and  was  in  a  state  of  great  debility — as  stated  by 
Hora — confined  to  her  bed,  suffering  great  oppres- 
sion on  her  chest,  with  difficulty  of  breathing,  but 
retaining  the  use  of  her  faculties,  although  at  times 
wandering  a  little,  from  the  effect  as  it  is  said  of 
the  medicines  administered  to  her,  and  some  times 
perhaps  labouring  under  some  degree  of  stupor, 
from  which  however,  when  roused  she  recovered, 
and  it  is  admitted  on  all  hands  that  as  far  as  capa- 
city is  concerned,  she  was  in  a  condition  to  exe- 
cute any  testamentary  act,  if  she  were  disposed  so 
to  do. 

At  this  time  she  had,  according  to  Mr.  Baker's 
allegation,  the  will  prepared  for  execution  on  the 
20th  of  February,  in  her  possession  :  the  will  also 
of  November,  1833,  she  knew  to  be  in  Gray's  pos- 
session ;  if  she  had  been  consulted  at  all  upon  the 
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1836.  subject,  she  knew  that  the  will  of  the  8th  of  April 
j^  jgjji  was  prepared,  or  in  a  state  of  preparation  ;  that  she 
had  up  to  this  time  made  any  allusion  to  any  of  the 
papers  for  which  Baker  had  given  instructions,  is  not 
stated  by  any  witness ;  neither  to  Mr.  Hora,  who  bad 
several  times  urged  her  to  make  her  will,  having 
been  requested  by  Baker  to  press  her  to  settle  her 
aff^rs,  though  not  as  he  says  to  make  a  will  in  his 
favour ;  nor  to  Heath  who  had  been  her  constant 
attendant  for  thirteen  weeks,  had  she  uttered  a 
syllable  concerning  her  will,  except,  indeed,  upon 
that  occasion,  on  the  27th  of  March  before  alluded 
to,  when  she  observed  that  she  hoped  Mrs.  Temprell 
would  not  come  again,  that  the  will  was  not  her's, 
but  Mrs.  Temprell's ;  and  to  Piper  she  seems  to 
have  been  equally  reserved. 

Upon  the  14th  day,  then  of  April,  just  one  week 
before  her  death,  Mr.  Baker's  son,  Robert  Baker, 
called  upon  Mr.  Brown  and  told  him  that  Mrs. 
Baker  wished  to  see  him,  that  she  was  very  bad 
and  wished  to  see  him  about  her  will ;  evidently, 
therefore,  leading  Brown  to  understand  that  he  was 
sent  for  by  deceased's  special  direction  ;  he  consented 
to  go,  but  says  they  first  went  to  Mr.  Gamlen's 
chambers  for  the  will,  which  he  delivered  to  them, 
having  first  given  Mr.  Brown  instructions  as  to  the 
manner  in  which  it  was  to  be  executed,  at  which 
Mr.  Brown  says  he  felt  disappointed,  as  he  thought 
the  solicitor  was  to  go  with  him ;  but  this  formed 
no  part  of  Baker's  plan.  In  their  way  to  the  de- 
ceased's, Mr.  Brown  read  the  will,  and  finding 
that  the  interest  of  the  money  was  bequeathed  to 
Baker  for  life,  and  that  after  his  death,  and  not 
before  the  legacies  which  she  had  left,  were  to  be 
paid  to  her  poor  nephews  and  niece ;  he  told  Mr. 


r 


Bakbb 
Bait. 


PREROOATIVB   COURT  OF  CANTERBURY.  151 

Robert  Baker,  that  he  would  have  nothing  to  do       18S6. 
with  getting  such  a  will  as  that  signed  by  the  de-    ^~i^ 
ceased,  that  ^^  he  was  sure  the  deceased  never  in- 
*^  tended  to  execute  such  a  will  as  that." 

As  they  approached  the  deceased's  house,  they 
were  met  by  Baker,  who  told  them  that  the  de- 
ceased had  altered  her  mind,  and  she  meant  to 
give  what  she  gave  to  her  nephews  and  niece,  at 
her  death  and  not  at  his ;  Brown  told  him  he  was 
glad  of  it,  but  that  he  had  got  the  will  in  his  pocket; 
Baker  replied  that  it  was  of  no  use,  as  she  had 
altered  her  mind,  but  as  he  was  so  near  he  might 
as  well  go  on,  as  she  would  be  very  glad  to  see 
him ;  and  in  answer  to  the  twentieth  Interrogatory, 
Brown  says,  ^'  he  told  Baker  that  if  the  will  he  had 
^ '  with  him  was  her  will,  she  must  get  some  one 
^'  else  to  read  it  to  her,  for  he  would  not  as  he 
**  did  not  think  it  could  be  her  intention."     This 
pretty  plainly  speaks  what  Mr.  Brown's  opinion  of 
the  transaction  was,  and  even  after  the  death  of  the 
deceased,  when  there  was  a  suggestion  of  ending 
the  dispute  as  to  the  will  by  compromise,  he  enter- 
tains the  same  opinion  as  to  Baker's  conduct ;  when 
it  was  proposed  to  give  Baker  a  few  hundreds  and 
the  rest  to  her  poor  relations,  he  assents  to  the  pro- 
position, adding,  (to  the  sixteenth  Interrogatory,) 
' '  that  the  impression  on  his  mind  was,  that  Baker  in 
''  getting  what  he  did  of  deceased's  money  on  her 
<<  marriage  had  had  as  much  as  he  ought,  and  that 
*^  the  poor  relations  ought  to  have  the  rest."     Mr. 
Brown  went  to  the  deceased  and  had  some  con- 
versation with  her,  but  does  not  mention  that  he 
had  the  will  with  him. 

Now  it  was  argued  that  the  circumstance  of  Baker 
having  asked  Brown  to  go  on  to  the  deceased,  is  a 
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1836.       that  this  was  the  act  of  Mr.  Baker  alone.     Bat 
Jan.  19th.     ^^^^  inference  is  still  more  strongly  supported  by 
' —        what  was  passing  in  another  quarter  about  the 
V.         same  time ;  annexed  to  Mr.  Baker's  affidavit  as  to 
scripts,  are  several  paper  writings,  purporting  to 
be  instructions  for  a  will,  and  the  draft  and  fair 
copy  of  a  will  prepared  for  execution  by  the  de- 
ceased, containing  a  very  different  disposition  of 
her  property  from  that  contained  in  the  paper  which 
the  Court  has  just  been  considering. 

The  instructions  as  originally  taken  are  in  the 
handwriting  of  Mrs.  Temprell,  afterwards  altered 
by  Mr.  Gray,  by  whom  the  fair  copy  for  execution 
was  also  prepared. 

These  instructions  are  represented  to  have  been 
given  in  the  first  instance  by  the  deceased  to  Mrs. 
Temprell,  by  her  communicated  to  her  husband, 
and  aft;erwards  delivered  to  Mr.  Gray,  who  attended 
the  deceased,  and  received  her  final  instructions, 
for  the  will  drawn  from  them,  but  which  was  never 
executed. 

Nothing  can  be  more  natural  than  the  manner  in 
which  the  instructions  are  given,  or  bear  more 
clearly  the  marks  of  fixed  intention  at  the  time,  (a) 
That  deceased  did  give  instructions  to  Mrs.  Temp- 
rell is  admitted,  though  it  is  suggested  that  they 
were  obtained  by  misrepresentation  and  undue  in- 
fluence, without,  however,  any  evidence  to  lead  to 
such  a  supposition,  except  a  declaration  said  to 
have  come  from  the  deceased  at  a  late  period  of 
time,  spoken  to  by  Heath,  and  which  it  may  be 
necessary  hereafter  to  notice ;  and  that  the  deceased 
knew  that  a  will  was  prepared  by  Mr.  Gray,  and 

Ca)  Evidence  of  Mrs.  Temprell  in  the  5th  Article. 
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that  it  remained  in  his  possession  up  to  the  time       1836, 
immediately  before  her  decease,  is  evident  from  the     j^i^TidthT 
declaration  which  she  made  to  Mr.  Brown,  on  the       £[^ 
14th  of  April,  1834,  although  she  said  it  wanted        ^y* 
alteration. 

Now  that  the  deceased  should  have  contem* 
plated  such  inconsistent  dispositions  at  this  time, 
as  are  evidenced  by  these  papers,  is,  I  think,  one  of 
the  most  improbable  suggestions  that  can  be  con- 
ceived ;  and  it  is  almost  equally  so,  that  she  should 
have  meant  to  mislead  her  most  intimate  and  con- 
fidential friend,  Mrs.  Temprell,  in  this  respect;  and 
if  the  Court  is  to  say  which  of  them  is  the  true 
index  of  the  deceased's  mind  at  the  time,  it  can 
have  no  difficulty  in  saying  that  it  is  the  instru- 
ment prepared  by  Mr.  Gray.  The  disposition  is 
natural,  it  provides  for  those  whom  she  considered 
to  have  claims  upon  her,  either  by  their  relationship 
to  herself,  or  to  her  first  husband,  or  from  the  terms 
of  friendship  on  which  she  had  lived  with  them. 
It  does  not  altogether  pass  by  the  members  of  the 
family  of  her  husband,  Mr.  Baker,  from  whom  she 
had  received  attention,  for  under  the  instructions 
as  originally  taken  legacies  were  left  to  the  two 
sons  of  Mr.  Bs^er,  and  her  clothes,  which  Heath 
says,  she  declared  an  intention  of  leaving  to  Miss 
Sarah  Baker,  are  given  to  her ;  and  in  the  will  as 
finally  altered  for  execution,  the  legacies  originally 
intended  for  the  sons  of  Mr.  Baker,  are  given  to 
Miss  Sarah  Baker,  who  seems  to  have  been  a 
favourite  of  the  deceased ;  and  that  deceased  should 
have  applied  to  Mrs.  Temprell  for  advice,  and  af- 
terwards have  employed  Mr.  Gray,  is  extremely 
natural  from  the  relative  connexion  of  the  parties 
with  each  other;  Mrs.  Temprell  being  at  this  time, 
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proof  of  fairness  on  his  part,  and  that  he  had  nothing 
to  conceal,  otherwise  he  would  not  have  applied  to 
Brown ;  but  the  Court  does  not  think  that  much 
can  be  made  of  that  circumstance,  for  that  Baker 
was  anxious  to  get  a  will  executed  by  deceased, 
and  that  under  those  which  he  had  caused  to  be 
prepared  he  had  a  considerable  benefit,  is  abun- 
dantly clear ;  and  it  is,  therefore,  probable  that  he 
had  been  endeavouring,  though  without  effect,  to 
induce  the  deceased  to  sign  a  paper  to  the  effect  of 
that  which  had  been  drawn  up  by  Gamlen;  for 
that  some  conversation  had  passed  between  her  and 
Baker  on  the  subject  of  her  will  is  evident,  from 
her  manner  of  addressing  Brown,  as  described  by 
him  in  answer  to  the  twenty-second  Interrogatory ; 
he  says,  ^^  she  expressed  pleasure  not  surprise  at 

*  seeing  him,  and  broke  out  at  once  on  the  sub- 
^  ject  of  her  will ;  ^  she  hoped  he  had  not  come  to 

*  *  bore  her  about  that,'  he  at  once  told  her  he  had 
^  not,  *  she  had  been  bored  enough  about  it  al- 

*  *  ready;'  "  evidently  alluding  to  something  that 
had  recently  passed,  and  not  as  Mr.  Brown  seems 
to  imagine  to  what  had  occurred  between  her  and 
Mrs.  Temprell  on  the  27th  of  March,  more  than 
a  fortnight  before;  and  from  his  answers  to  the 
nineteenth  Interrogatory,  it  should  seem  that  de- 
ceased had  complained  to  Mrs*  Brown,  that  Baker 
and  all  his  family  had  been  teazing  and  worrying 
her  to  make  a  will,  but  that  it  was  of  no  use ;  al- 
though this  might  have  happened,  as  he  says,  some- 
time before  when  the  deceased  attended  Dr.  Rees 
if  so,  it  seems  to  corroborate  what  is  stated  by  Mrs. 
Temprell  and  others,  of  Baker's  urgency  to  obtain 
a  will  from  her. 

On  this  occasion  she  makes  no  allusion  to  any 


PREROOATIVE  COURT  OF  CANTERBURY.  153 


JiUkm     ISUI. 


will  which  had  been  prepared  for  her  through       1896. 
Baker,  nor  indeed  to  any  will  but  that  which  was 
in  Gray's  hands,  and  which  she  recognised  as  con- 
tainingy  in  substance,  her  will,  though  she  says  it         v. 
required   several  alterations,    and  she   tells  Mr.         ^"' 
Brown  when  she  is  better,  she  will  call  upon  him 
and  pay  Gray  for  his  trouble,  get  the  will  from 
him,  and  go  with  Brown  to  some  lawyers  to  make 
the  alterations.     So  far  then  from  having  at  this 
time,  14th  of  April,  an  intention  of  executing  the 
will  of  the  20th  of  February,  she  says  nothing  from 
which  it  can  be  inferred  that  she  knew  of  its  ex- 
istence. 

Mr.  Brown  then  takes  his  leave  of  her  under  the 
impression,  certainly  that  at  this  time  she  did  not 
entertain  any  intention  to  make  a  disposition  of  her 
property  in  favour  of  Baker,  or  that  she  had  any 
other  paper  of  a  testamentary  nature  than  that 
which  she  said  was  in  the  possession  of  Mr.  Gray. 

Now  it  has  been  suggested  that  from  all  that 
passed  on  this  occasion,  it  is  to  be  collected  that  the 
deceased  did  not  conceive  herself  to  be  in  danger, 
that  she  only  complained  of  shortness  of  breath,  and 
thought  she  should  soon  be  better ;  and  therefore, 
and  on  that  account  alone  postponed  the  execution 
of  her  will ;  but  this,  considering  all  the  circum* 
stances,  seems  hardly  possible ;  she  had  been  long 
confined  to  her  bed,  so  that  it  is  difficult  to  con- 
ceive that  she  should  have  so  far  deceived  herself 
as  to  her  real  state,  particularly  after  Mr.  Hora  had 
stated  to  her  the  necessity  of  settling  her  affairs, 
and  she  could  only  have  made  use  of  the  expres- 
sions attributed  to  her,  with  the  view  of  inducing 
Mr,  Brown  not  to  enter  upon  the  subject  of  her  will 
at  that  time,  and  nothing  further  than  what  has 
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1836.  been  alluded  to,  passed  between  them.  If  she  was 
sincere  in  what  she  said  to  Mr.  Brown  about  the 
will  in  Gray's  hands,  she  seems  to  have  had  no  in- 
V.  tention  of  executing  it  in  the  form  in  which  it  then 
was,  though  she  might  adhere  to  the  substance  of 
it ;  but  if  not,  then  she  might  wish  to  avoid  impor- 
tunity upon  the  subject,  but  certainly  it  will  not 
warrant  an  inference  that  she  was  contemplating 
the  execution  of  the  paper  of  the  20th  of  February ; 
and  yet,  according  to  Heath,  she  had  on  the  morn- 
ing of  this  very  day,  held  a  long  conversation  with 
her  as  to  the  manner  in  which  she  meant  to  dispose 
of  her  property,  in  the  course  of  which  she  is  re- 
presented to  have  declared  her  intentions  almost  in 
direct  conformity  with  that  instrument;  certainly 
when  Mr.  Baker  left  her  on  that  morning,  he  had 
no  idea  that  she  had  any  such  intentions ;  he  inti- 
mates nothing  of  the  kind  to  Brown  when  he  meets 
him,  beyond  saying  that  she  had  altered  her  mind 
and  meant  to  give  what  she  intended  for  her  poor 
relations,  to  them  at  her  death  and  not  at  his; 
whether  any  such  intention  was  expressed  to  him 
by  the  deceased,  there  may  be  considerable  doubt, 
his  conduct  does  not  seem  consistent  with  such  a 
supposition,  for  on  going  to  London  he  calls  upon 
Gray  and  Temprell  and  has  a  conversation  with 
them,  the  particulars  of  which  for  reasons  before 
assigned  it  is  not  necessary  to  state,  further  than 
that  it  is  evident  that  at  this  time  he  had  no  ex- 
pectation or  idea  that  the  deceased  had  it  in  con- 
templation to  execute  any  testamentary  act. 

After  having  seen  them,  he  has  also  an  interview 
with  Mrs.  Temprell,  what  passed  between  them  is 
stated  by  Mrs.  Temprell  on  the  thirteenth  Article, 
of  the  allegation,  and  this  appears  to  have  been  the 
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fiiBt  time  of  their  meeting  since  December,  1833,       1836. 
when  the  report  before  referred  to  had  been  set     }~[^ 

about  by  Baker ;  Mrs.  Temprell  says  in  allusion  to        

this  circumstance,  that  ^'  Baker  seemed  at  first  v. 
"  very  confused  and  awkward,  and  said  he  would 
"  give  a  hundred  pounds  to  any  one  who  would 
<<  make  out  that  he  had  said  so ;"  and  after  some 
short  conversation  on  that  subject,  she  goes  on  to 
state  what  he  said  to  her,  and  which  it  is  right  to 
give  in  the  words  of  the  witness  (on  the  thirteenth 
Article).  "  He  pressed  me  very  much  to  go  and 
'^  speak  to  his  wife,  he  said  he  understood  there 
'*  was  a  will  but  it  was  not  signed,  I  told  him  it 
"  was  as  he  supposed,  but  I  had  promised  her  not 
"  to  trouble  her  again  on  that  subject.  *  Oh,'  he 
"  said,  ^  he  did  not  want  me  to  ask  her,  her  wanted 
"  *  to  ask  me,  her  wished  to  sign  her  will  ;*  I  said 
**  that  altered  the  case,  and  he  then  from  him- 
*'  self  pressed  me  to  go,  and  said  if  I  would,  he 
^'  would  come  up  and  fetch  me  in  his  chaise  next 
"  day,  he  said,  '  her  was  very  bad,  her  was  a  dying 
"  *  and  could  not  live  many  days.'  I  told  him  it  ' 
^^  was  not  of  much  matter  to  him  whether  she 
"  signed  the  will  or  not,  for  she  had  left  the  great- 
"  est  part  of  her  property  to  her  own  relations,  I 
"  said  as  much  as  1,760/.,  and  that  there  was  60Z. 
"  a  piece  to  the  Beasleys,  and  1 OOZ.  to  Miss  Brown, 
"  and  she  had  left  me  lOOZ. ;  but  I  said  there  was 
*'  a  something  for  his  family,  I  did  not  tell  him 
"  how  much,  I  said  if  she  don't  sign  it  her  rela- 
"  tions  will  get  it,  and  if  she  does  it  won't  make 
"  much  diflTerence  to  you ;  *  well,'  he  said,  *  let  it 
^'  '  be  how  it  would  he  wished  it  done ;'  and  as  he 
"  buttoned  his  coat  to  go,  he  said,  *  If  her  don't 
•*  *  leave  me  some  of  her  money,  I  don't  think  I'll 
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1836.  "  *  order  her  funeral,  still/  he  said,  *  no  matter  he 
^'  *  wished  it  signed/  and  if  I  would  come  and  talk 
"  with  her  he  should  be  very  much  obliged,  and  so 
**  at  last  I  promised." 

Now  this  communication  with  Mrs.  Temprell  is 
of  great  importance.  It  shows  not  only  that  Mr. 
Baker  himself  was  extremely  anxious  to  have  a  will 
executed  by  the  deceased,  and  that  he  despaired  of 
being  able  to  effect  it  by  his  own  influence  with, 
her;  but  it  proves  also,  that  in  his  opinion  the 
deceased's  confidence  in  Mrs.  Temprell  continued 
unabated,  and  it  also  proves  that  at  this  time  he 
was  acquainted  with  the  contents  of  the  will  pre- 
pared for  the  deceased  by  Gray,  and  that  it  was 
unsigned  at  this  time.  Now  it  is  admitted  that 
this  interview  did  take  place,  and  it  has  been 
argued  upon  as  showing  the  disinterested  character 
of  Baker's  anxiety  for  the  execution  of  the  will, 
inasmuch  as  although  he  was  aware  that  the  con- 
tents of  the  will  which  Mrs.  Temprell  had  referred 
to  were  unfavourable  to  him,  he  still  continues  de- 
sirous that  she  should  go  to  deceased ;  ^ '  well,"  he 
said,  "  let  it  be  how  it  will  he  wished  it  done;" 
but  it  does  unfortunately  appear  that  this  disin- 
terested anxiety  for  the  interest  of  deceased's  rela- 
tions does  not  long  continue.  On  the  next  day, 
on  which  it  was  arranged  that  Mr.  Baker  should 
call  upon  Mrs.  Temprell  and  drive  her  to  Notting 
Hill,  whilst  they  were  on  their  way  thither,  Mr. 
Baker  began  to  say  how  he  thought  the  deceased 
ought  to  leave  her  money,  and  Mrs.  Temprell  goes 
on  to  depose,  **  that  he  went  through  a  plan  of  his 
"  own,  quite  different  from  her's,"  and  concludes, 
"  as  to  the  rest  I  have  put  that  down  for  myself,  its 
"  only  about  1,000/.  or  some  such  sum."  He  did  not 
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put  any  paper  into  Mrs.  Tempreirs  hands  on  this  1S86. 
occasion,  but  said  he  had  drawn  out  one  to  that 
effect,  and  had  given  it  to  Mrs.  Brown  at  the  house 
(which  turns  out  to  be  the  fact,  although  it  has  not 
been  thought  proper  to  examine  Mrs.  Brown,  who 
might  perhaps  have  been  able  to  give  a  more  accu- 
rate account  of  the  contents  of  the  paper,  than  Mrs. 
Temprell).  Heath  states,  (to  the  seventh  Interro- 
gatory) that  she  did  deliver  a  paper  to  Mrs.  Brown 
and  Mrs.  Temprell  on  or  about  Tuesday,  the  15th 
of  April;  "  such  paper  had  been  given  to  her  by 
Mr.  Baker  with  directions  to  deliver  it  to  Mrs. 
Brown.  He  did  not  tell  her  the  contents,  or 
purport  of  it,  nor  did  she  know  the  same  in  any 
way ;  but,  she  adds,  ^  M  do  believe  it  was  in- 
tended as  instructions  for  such  a  will  as  Mr. 
Baker  wished  the  deceased  to  make,  I  so  believed 
from  what  took  place  on  the  occasion,  Mrs. 
Brown  said  she  would  fetch  Mr.  Brown  and  then 
she  thought  it  would  be  done,  and  she  said  she 
had  rather  Mrs.  Temprell  should  go  up  and  read 
it  to  her,  and  Mrs.  Temprell  did  go  up,  but  pre- 
sently came  down  and  said  it  was  of  no  use,  and 
said  she  would  bum  it,  but  I  did  not  see  her 
do  it." 

She  therefore  confirms  Mrs.  Temprell's  account 
as  far,  at  least,  as  to  her  visit  to  deceased  upon  the 
15th  of  April ;  to  the  delivery  of  a  paper  by  Baker's 
desire  to  Mrs.  Brown ;  to  the  conversation  between 
Mrs.  Brown  and  Mrs.  Temprell,  and  to  the  fact  of 
Mrs.  Temprell  having  gone  up  alone  to  the  de- 
ceased, her  return  and  saying  it  was  of  no  use,  and 
that  she  would  bum  the  paper. 

Now  then  finding  Mrs.  Temprell  corfirmed  by  this 
adverse  witness  in  so  many  particulars,  it  may  not 
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be  unreadonable  to  suppose  that  she  has  stated  the 
particulars  of  what  passed  on  this  occasion  between 
her  and  the  deceased,  when  they  were  alone ;  her 
deposition  is  to  this  eflFect  (thirteenth  Article).  "  By 
this  time  we  had  come  to  the  top  of  Netting  Hill, 
where,  instead  of  driving  to  the  house  which  is 
at  some  distance  below,  he  said  he  would  stop 
there  and  feed  his  horse  if  I  would  walk  in ;  I 
accordingly  did  so,  I  observed  Mrs,  Brown  at  the 
window,  and  on  going  in,  she  seemed  surprised 
at  my  coming,  and  still  more  when  I  said  Mr. 
Baker  had  fetched  me,  so  that  we  met  there,  she 
told  me  she  had  a  paper  in  her  possession  which 
Mr.  Baker  wanted  her  to  read  to  the  deceased,  but 
she  did  not  like,  as  her  daughter's  name  was  in  it 
for  a  legacy ;  she  gave  me  the  paper  and  I  found 
it  corresponded  with  what  Mr.  Baker  had  told 
me  in  coming  along,  and  I  said  as  I  had  been 
brought  so  far  in  it  I  would  go  through  with  it, 
I  went  up  stairs  to  Mrs.  Baker,  whom  I  found 
much  worse  than  when  I  last  saw  her,  and  ex- 
tremely surprised  to  see  me,  she  said  Mrs.  Temp- 
rell  the  moment  Mrs.  Brown  saw  you  come  in  at 
the  gate  and  told  me,  I  was  sure  it  was  Baker's 
doings  to  fetch  you ;  well,  I  then  told  her  all 
and  opened  the  paper  and  began  reading  it,  but 
she  stopped  me  at  once  and  would  not  let  me  read 
any  more,  saying  in  a  way  of  ridicule,  *  Mr. 
'  Baker's  a  nice  man  indeed.'  I  went  on  so  far 
as  to  tell  her  that  he  had  left  himself  1 ,000/.  in  it, 
and  she  again,  in  a  solemn  manner,  declared  that 
he  never  should  have  a  shilling  more  of  her 
money,  that  he  had  had  enough  already,  and  that 
she  never  would  alter  that  will ;  but  she  declared 
it  was  then  she  feared  too  late,  and  if  she  died 
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'^  without  signing  it  she  should  be  content,  as  she       1^^ 

^^  knew  how  the  money  would  go  if  she  made  no     ja^  isth. 

"  will ;  she  also  declared  she  was  most  determined       ^^^^ 

^^  to  have  a  person  to  attend  upon  her  who  would  «• 

'^  keep  Baker  altogether  away  from  her,  that  he 

'^  never  should  enter  her  presence  again  while  she 

**  was  alive,  that  when  she  was  dead  it  was  of  no 

^^consequence;   but  she  added,   you  know  Mrs. 

'^  Temprell  how  quiet  has  been  recommended  to 

'^  me,  and  here  have  I  been  worritted  out  of  my 

^^  life  about  this  property,  but  it's  of  no  use,  Tm 

**  determined  about  it,  and  I  have  often  sent  him 

^ '  out  of  my  room,  that  now  he  shall  never  enter  it 

'  ^  again ;  after  some  more  similar  remarks  I  took 

*^  my  leave,  I  went  down  into  the  kitchen  where 

**  Mrs,  Brown,  Mrs.  Heath,  and  the  servant  were, 

^'  and  I  told  Mrs.  Brown,  in  their  presence,  it  was 

^*  just  as  I  expected,  Mrs.  Baker  would  have  nothing 

'^  to  do  with  the  will,  and  as  it  was  of  no  sort  of 

^  ^  use,  and  I  felt  quite  angry  at  having  been  brought 

*^  from  my  home  in  such  a  manner,  I  put  the  pa* 

*  *  per  into  the  kitchen  fire  where  it  was  burnt  in 

^'  all  their  presence,  and  said,  ^  you  see  she'll  die 

"  *  without  a  will.' " 

Nothing  can  be  more  clear  and  decided  than  the 
deceased's  conduct  on  this  occasion ;  nothing  can 
more  clearly  demonstrate  her  determination  not  to 
leave  any  part  of  her  property  to  Mr.  Baker,  or  a 
more  determined  adherence  to  the  will  prepared  by 
Grray,  and  I  see  no  possible  reason  to  doubt  that 
what  Mrs.  Temprell  has  stated  is  perfectly  correct, 
or  the  sincerity  of  the  deceased. 

Now  if  all  this  really  did  pass,  how  extraordinary 
will  appear  the  account  given  by  Heath,  the  wit- 
ness, upon  whose  testimony  the  case  on  behalf  of 
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1896.       Mr.  Baker  must  mainly  if  not  almost  entirely  de- 

Jmu  idth.     P^^^  >  ^  ^^^  ^®  *^^  ^^y  individual,  to  whom  it  is 
' —        suggested,  that  the  deceased  made  any  communica- 
V.  tion  as  to  her  testamentary  intentions  preparatory 

^^'  to  the  instructions  which  are  said  to  have  been 
given  to  Baker,  on  the  16th  or  17th  of  April,  and 
which  led  to  the  asserted  execution  of  the  will  pro- 
pounded on  the  19th. 

It  will  be  recollected,  that  instructions  had  been 
given  by  Baker  to  Gamlen  to  prepare  a  will  for 
execution,  on  the  8th  of  April  preceding,  that  a 
fair  copy  had  been  prepared*;  and  that  on  the  afiter- 
temoon  of  the  14th  of  April,  Brown  had  gone 
down  to  Notting  Hill  with  that  will  in  his  pocket ; 
with  respect  to  which,  however.  Baker  told  him 
she  had  changed  her  mind,  and  to  which  no  allu- 
sion was  made  by  the  deceased  in  her  conversation 
with  Mr.  Brown,  the  only  paper  referred  to  being 
that  which  had  been  prepared  by  Gray;  and  it  will 
also  be  borne  in  mind,  that  on  the  same  day,  the 
interview  between  Baker  and  Mrs.  Temprell  had 
taken  place,  and  that,  in  consequence  of  what  had 
then  passed,  Mrs.  Temprell  had  gone  to  the  de- 
ceased on  the  next  day,  and  had  produced  to  her  a 
paper  purporting  to  contain  a  disposition  of  her 
property,  drawn  up  by  Baker,  and  delivered  to 
her  by  Mrs.  Brown,  who  had  received  it  from  Mr. 
Baker  for  the  purpose  of  endeavouring  to  prevail 
upon  deceased  to  sign  it,  but  that  she  refused. 

Now  the  account  which  Heath  gives  is  this ;  it 
is  on  her  examination  on  the  second  Article  of  the 
Condidit,  she  had  said,  on  the  first  Article,  that 
"  the  deceased  told  her  that  she  had  had  her  money 
'^  settled  upon  herself,  and  she  could  make  a  will ; 
*'  but  she  told  me  if  she  did  not  make  a  will,  all  her 
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property  would  go  to  her  nephew,  James  Batt,  she       1886: 

di'd  now  say  how,  whether  by  her  marriage  settle-  j„.  ig^^, 
ment,  or  her  husband's  will,  only  that  he  would  come 
into  it  all  if  she  did  not  make  a  will.     She  then        ^f* 

Bait 

goes  on  to  depose  that,  **  she  did,  however,  make 
^^  a  will,  and  I  saw  her  sign  it,  and  I  witnessed  it, 
"  I  did  so  in  manner  as  I  will  depose/'  She  then 
proceeds  to  relate  the  manner  in  which  the  conver- 
sation began  and  the  purport  of  it ;  this  took  place 
on  the  Monday,  a  week  before  her  death,  this  was 
on  this  same  I4th  of  April.  ^^  On  the  Monday  in 
the  week  before  she  died,  I  was  nursing  her  when 
as  we  were  alone  together  in  her  room,  the  front 
room  on  the  first  floor  where  she  was  confined  to 
her  bed,  she  said  to  me,  Mrs.  Heath,  *  I  don't 
*  think  I  shall  get  better  of  this  illness,  and  I 
^  think  the  sooner  I  make  my  will  the  better,' 
or  words  to  that  effect.  I  replied  I  think  so  too, 
Mrs.  Baker,  or  to  that  effect.  She  then  went  on 
to  tell  me  what  she  meant  to  do  with  her  pro- 
perty. She  said  she  should  like  to  leave  Mrs. 
Beasley's  children  a  hundred  pounds  a  piece, 
they  were  her  late  husband's,  Mr.  Phillips's,  sis- 
ters* children,  there  are  six  of  them,  and  she 
added,  she  should  like  to  leave  Mr.  Phillips's 
father  one  hundred  too,  and  Miss  Brown  two  hun- 
dred, that  is  a  daughter  of  her  late  husband's 
brother,  her  name  is  Phillips  too,  but  they  call 
her  Brown^  because  her  mother  had  married 
again  a  man  of  that  name.  I  recollect  she  said 
as  the  reason  why  she  gave  her  more  than  her 
husband's  father,  that  Mr.  Phillips  was  old  and 
would  not  want  it  long,  and  one  hundred  would 
be  enough  for  him.     She  also  said  she  should 
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1836.       <<  like  to  leave  her  own  brother's  children,  the 

jkn.  19th.     "  three  Batts,  two  hundred  each ;    and  she  then 

- —       "  added.  Mr.  Baker  wants  me  to  leave  him  the 

v,^        "  whole  property  while  he  lives,  and  that  then  there 

"  will  be  more  for  the  others  afterwards ;  but  sh^ 

'*  continued,  they  will  all  expect  something  at  my 

death,  and  they'll  be  better  pleased  to  have  a 

something  now,  for  they  all  want  it,  and  they 

"  can  go  into  business  with  it,  and  I  think  I  have 

"  done  what's  right,    don't  you  think   so,   Mrs. 

'*  Heath  ?     I  said,  indeed,  I  did  think  so.     This  is 

'^  as  near  as  I  can  recollect  what  she  told  me  of  her 

'*  intentions  on  the  Monday,  but  she  did  not  at 

^'  that  time  tell  me  any  more,  nor  whether  she 

''  should  leave  her  husband  anything,  or  should 

"  give  directions  to  any  body  to  make  a  will  for 

"  h^r." 

Now  that  she  should  have  chosen  this  particular 
time  to  make  this  communication  to  Heath,  being 
the  first  occasion  on  which  she  had  mentioned  the 
subject  to  her,  although  she  had  been  in  constant 
attendance  upon  her  for  twelve  weeks  preceding, 
does  appear  most  extraordinary,  particularly  when 
it  is  further  considered  that  this  must  have  imme- 
diately followed  on  her  refusal  to  execute  the  paper 
prepared  by  Gamlen,  by  which  the  husband  was 
to  have  the  whole  property  for  life ;  and  the  ac- 
count is  still  more  improbable  with  reference  to 
what  passed  between  tl^e  deceased  and  Brown  on 
the  afternoon  of  the  same  day,  and  to  the  commu- 
nication between  Mrs.  Temprell  and  Baker.  But 
if  the  account  of  what  passed  on  this  day,  Monday 
the  1 4th,  is  improbable  on  the  face  of  it,  that  which 
occurs  on  the  16th  is  still  more  so,  for  in  the  in- 
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terval,  Mrs.  Temprell  had  visited  the  deceased,  had       1836. 
read  to  her  the  paper  left  with  Mrs.  Brown  by     jan.  i9tk. 
Baker's  desire,  which  she  had  refiised  to  execute,       £[^ 
and  had  declared  that  Baker  should  have  no  part        ^v« 
of  her  property.     The  account  is  this  : — 

**  I  recollect,  however,  on  the  Wednesday  she 
^  was  worse,  and  said  to  me,  ^  I  wish  my  business 

'  was  settled,'  I  asked  her  what  business,  and  she 

said  her  will,  and  she  should  like  to  have  it 
**  settled,  and  said  she  felt  so  much  fluttering  at  her 
**  heart.  I  said  if  she  pleased  I  would  go  down 
^*  and  tell  Mr.  Baker,  and  she  said  do !  but  when  I 
**  went  he  was  gone  to  town." 

And  the  person  she  sends  for,  is  Mr.  Baker  him- 
self, who,  however,  had  left  the  house  before  he 
received  the  message;  but  on  his  return  on  the 
evening  of  the  same  day,  he  is  as  Heath  states 
alone  with  her  for  two  hours,  at  the  end  of  which 
time  Heath  goes  into  the  room  and  says  to  her, 
"  Mrs.  Baker  you  look  better,"  to  which  she  re- 
plied, **  I  feel  more  happy,  I'v'e  given  Mr.  Baker 
"  directions,  and  its  all  done  but  signing" — all 
done  but  signing !  why,  it  had  all  been  done  but 
signing  for  two  months,  for  according  to  Baker's 
account,  she  had  had  it  in  her  possession  from  the 
20th  of  February,  snugly  deposited  in  her  drawer, 
from  whence  it  must  have  been  taken  out  for  the 
purpose  of  being  used  on  this  occasion ;  for  ibnt 
is  the  will  which  is  subsequently  executed,  and  it 
is  not  pretended  that  any  other  was  drawn  up ;  and 
strange  to  say,  not  a  syllable  is  mentioned  to  Heath 
of  such  a  pBper  being  in  existence ;  for  she  goes  on 
to  say,  '*  that  on  the  next  morning,  the  17th,  on 
"  opening  the  drawers  in  deceased's  bed-room,  in 
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1836.       "  the  middle  drawer,  she  saw  a  paper,  which  she 
Jan.  19th.     "  ^^^  ^^^  before  seen  and  noticed  it  to  her;"  de- 
- —       ceased  said  "  I  suppose  its  my  will,  give  it  me," 
V.         which  she  did  ;  '^  deceased  took  it  and  looked  at  it 
*'  off  and  on  for  nearly  an  hour  ;*'  and  adds,  **  she 
'^  could  not  read  writing  much,  she  could  a  little," 
and  mentions  a  circumstance  respecting  a  letter  from 
the  deceased's  late  husband's  brother,  which  after 
looking  at  it,  she  said  was  a  begging  letter ;  and  so 
this  poor  woman  who  could  with  the  utmost  difficulty 
contrive  to  read  enough  of  a  letter  to  discover  that 
it  was  a  begging  one,  is  to  be  taken  to  have  been 
looking  on  and  off  this  will  for  an  hour,  and  thereby 
to  collect  a  knowledge  of  its  contents ;  she  having, 
during  two  month's  preceding,  had  an  opportunity 
of  referring  to  it  whenever  she  pleased,    and  it 
having  been  drawn  up  by  her  express  directions, 
for  such  is  the  case  set  up  by  Baker.     The  whole 
story  is  grossly  improbable ;  she  goes  on  to  describe 
the  paper  which  deceased  gave  her  to  replace  in 
the  drawers,  saying,  **  it  only  wants  signing,  but 
**  there  must  be  two  people  to  witness  it;"  so  that, 
at  this  time,  she  was  perfectly  aware  that  it  would 
be  utterly  useless  to  sign  it,  unless  in  the  presence 
of  two  witnesses ;  but  she  goes  on  to  ask  whether 
Heath  will  be  one ;  she  replies,  she  cannot  write ; 
deceased  says,    "  that's  of  no  consequence,  you 
**  can  make  your  mark,"  and  then  adds,  "  I  should 
'*  like  Mrs.  Foweraker  to  be  the  other  witness," 
that  is  Mr.  Baker's  sister,  but  she  did  not  desire 
she  should  be  sent  for ;  and  the  witness  then  says 
that  Mrs.  Foweraker  was  in  the  habit  of  coming  to 
see  her,  but  she  had  not  come  before  for  a  fort- 
night;   but  Mrs.  Baker  said,  ''  perhaps  she  will 
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come  before  the  week  is  over;*'  and  it  did  so  hap-       1836. 
pen  that  she  came  the  next  day,  ''  but  only  to  pay     jan.  i9th. 
*'  her  a  visit."     Now  then  the  intention  of  the  wit-        - — 
ness  is,  to  represent,    that  contrary  to  her  usual        ^». 
habits,  Mrs.  Foweraker  had  not  been  to  see  the 
deceased  for  a  fortnight,  that,  that  was  an  unusual 
length  of  time  for  her  to  absent  herself;  and,  there- 
fore, that  there  was  nothing  extraordinary  in  the 
deceased's  apprehension  of  a  visit  from  her  in  the 
course  of  the  week,  or  in  the  fulfilment  of  her 
augury,  by  the  appearance  of  Mrs.  Foweraker  so 
opportunely. 

Now  what  says  Mrs  Foweraker,  on  the  first 
Article  of  the  Condidit,  '*  she  has  visited  them 
**  since  their  marriage,  and  staid  a  few  days 
**  with  them  at  Gravesend,  she  has  also  staid  with 
**  them  at  their  house,  Boyne  Terrace,  Notting 
"  Hill ;"  but  at  what  time,  or  on  what  occasion  she 
does  not  inform  us,  whether  within  the  last  six 
months  or  any  other  time ;  but  she  adds  she  went  to 
see  her  on  the  18th  of  April,  that  is  Friday.  "  I  had 
"heard,"  she  says,  '^  she  was  ill;"  why  she  had 
been  ill  and  confined  to  her  house  from  December, 
1833 ;  "  but  at  that  time  I  was  ill  myself,  I  had 
**  been  confined  to  my  bed  six  weeks ;  but,  being 
'*  then  better,  went  to  see  her,  not  intending  to 
"  stay,  but  deceased  requested  me  to  do  so,  and  I 
•*  remained  there  all  night."  At  all  events,  then 
Mrs.  Foweraker  had  not  been  to  visit  deceased  for 
six  weeks  before  the  18th  of  April;  *' she  had 
heard  of  her  illness,"  which  had  certainly  much 
increased  from  the  month  of  February,  when  Mr. 
Hora  was  called  in  for  the  second  time,  and  it  is 
plain  that  she  had  not  visited  the  deceased  since 
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1836.       her  illness^  and  it  is  not,  therefore,  by  any  means 
Jaa«i9iii.     improbable  that  dhe  had  not  seen  her  for  two 
months,  or  perhaps  a  longer  time. 
'Z'  Now  it  is  said,  that  this  is  no  such  contradiction 

between  the  witnesses  as  to  infer  perjury  on  the 
part  of  Heath,  and  perhaps  that  observation  may 
be  well  founded ;  but  it  certainly  is  a  most  extra* 
ordinary  circumstance,  that  the  deceased  should 
have  selected  a  person  to  be  a  witness  to  her  will, 
whom  she  had  not  seen  for  six  weeks,  perhaps  two 
months,  on  the  bare  speculation  (for  no  person  is 
sent  to  her)  that  she  might  possibly  come  before 
the  expiration  of  the  week.  But  was  she,  in  other 
respects,  a  likely  person  to  be  selected  as  a  wit* 
ness? 

In  answer  to  the  fifth  Interrogatory,  Heath  says, 
that  ^^  when  she  was  first  taken  ill,  she  had  a  great 
*'  dislike  to  Mrs.  Foweraker,  Mrs.  Temprell  had 
*'  said  some  ill-natured  things  against  her  which 
'^  Mrs.  Baker  at  first  believed,  but  after  a  time  did 
' '  not  notice  them" — "  but  latterly  Mrs.  Foweraker 
'^  has  staid  on  more  than  one  occasion  at  the  house, 
'^  and  the  deceased  has  asked  her  so  to  do,  and  not 
'*  requested  that  she  might  be  sent  away  ;*'  and  on 
her  second  examination,  in  answer  to  the  seventh 
Interrogatory,  she  says,  "  I  know  that  deceased  had 
"  a  great  dislike  to  Mrs.  Foweraker,  she  requested 
^^  that  she  might  not  nurse  her,  but  not  that  she 
"  might  be  kept  altogether  away  from  her,  her  fall- 
"  out  with  Mrs.  Foweraker,  had  been  made  up,  and 
"  Mrs.  Baker  herself  told  me,  that  she  had  found 
"  out  that  it  was  more  Mrs.  Temprell's  doing  than 
"  Mrs.  Foweraker's,  but  I  never  could  make  out 
what  it  was,  I  am  sure,  however,  that  during 
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^'Uie.tiixi^  I  nursed  her,   the  decea3ed  was  not       18S6. 
"  ayerse  to  seeing  her  as  a  visitor,  for  she  came     jj[^7i9th. 
"  several  times,  and  deceased  was  glad  to  see  her/*       — 
The  witness  does  not  state  at  what  time  the  v. 

quarrel  took  place,  at  what  time  a  reconciliation  ^"' 
was  effected,  or  when  the  last  visit  .was  paid ; 
certain  it .  is  that  it  was  not  within  six  weeks,  and 
this  makes  the  account  still  more  improbable  and 
certainly  gives  rise  to  a  conjecture,  that  the  selec- 
tion of  Mrs.  Foweraker  was  the  act  of  Mr.  Baker, 
rather  than  that  of  the  deceased.  This  is  what 
passes  on  the  17th  of  April,  between  Mrs.  Heath 
and  deceased.  On  the  next  day,  Mrs.  Foweraker 
visits  the  deceased,  and  upon  her  getting-up  to 
take  leave,  deceased  requests  her  to  stop;  from 
Foweraker's  account,  nothing  passes  on  the  subject 
on  that  day  between  her  and  deceased ;  but  on 
the  next  morning,  the  19th,  the  alleged  execu- 
tion takes  place,  and  certainly  nothing  can  be 
more  strong  than  the  evidence  of  this  witness  to 
the  observance  of  all  the  requisites  for  the  due  ex- 
ecution of  a  will,  (and  which  she  repeats  in  answer 
to  the  second  Interrogatory)  but  the  question  is, 
whether  she  has  deposed  in  such  a  manner  as  to  be 
entitled  to  implicit  credit,  under  all  the  circum- 
stances. Upon  her  second  examination,  on  the 
first  Article,  after  having  spoken  of  the  attention 
paid  by  Mr.  Baker  to  the  deceased,  she  says,^  on 
the  subject  of  her  intentions  to  benefit  her  husband 
or  his  children  by  her  will,  she  never  heard  her 
say  much,  indeed  she  says,  ^*  I  never  heard  her 
''  speak  at  all  on  the  subject  till  the  last  week  of 
**  her  life,  and  then  on  occasion  of  her  feeling  so 
^^  ill,  and  saying  she  did  not  think  she  should  live 
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1886.  been  alluded  to,  passed  between  them.  If  she  was 
sincere  in  what  she  said  to  Mr.  Brown  about  the 
will  in  Gray's  hands,  she  seems  to  have  had  no  in- 
V.  tention  of  executing  it  in  the  form  in  which  it  then 
was,  though  she  might  adhere  to  the  substance  of 
it ;  but  if  not,  then  she  might  wish  to  avoid  impor- 
tunity upon  the  subject,  but  certainly  it  will  not 
warrant  an  inference  that  she  was  contemplating 
the  execution  of  the  paper  of  the  20th  of  February ; 
and  yet,  according  to  Heath,  she  had  on  the  morn- 
ing of  this  very  day,  held  a  long  conversation  with 
her  as  to  the  manner  in  which  she  meant  to  dispose 
of  her  property,  in  the  course  of  which  she  is  re- 
presented to  have  declared  her  intentions  almost  in 
direct  conformity  with  that  instrument;  certainly 
when  Mr.  Baker  left  her  on  that  morning,  he  had 
no  idea  that  she  had  any  such  intentions ;  he  inti- 
mates nothing  of  the  kind  to  Brown  when  he  meets 
him,  beyond  saying  that  she  had  altered  her  mind 
and  meant  to  give  what  she  intended  for  her  poor 
relations,  to  them  at  her  death  and  not  at  his; 
whether  any  such  intention  was  expressed  to  him 
by  the  deceased,  there  may  be  considerable  doubt, 
his  conduct  does  not  seem  consistent  with  such  a 
supposition,  for  on  going  to  London  he  calls  upon 
Gray  and  Temprell  and  has  a  conversation  with 
them,  the  particulars  of  which  for  reasons  before 
assigned  it  is  not  necessary  to  state,  further  than 
that  it  is  evident  that  at  this  time  he  had  no  ex- 
pectation or  idea  that  the  deceased  had  it  in  con- 
templation to  execute  any  testamentary  act. 

After  having  seen  them,  he  has  also  an  interview 
with  Mrs.  Temprell,  what  passed  between  them  is 
stated  by  Mrs.  Temprell  on  the  thirteenth  Article, 
of  the  allegation,  and  this  appears  to  have  been  the 
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first  time  of  their  meeting  since  December,  1833,       1886. 
when  the  report  before  referred  to  had  been  set     j^  ^^^^ 

about  by  Baker ;  Mrs.  Temprell  says  in  allusion  to        

this  circumstance,  that  ^*  Baker  seemed  at  first  _v 
*^  very  confused  and  awkward,  and  said  he  would 
**  give  a  hundred  pounds  to  any  one  who  would 
"  make  out  that  he  had  said  so ;"  and  after  some 
short  conversation  on  that  subject,  she  goes  on  to 
state  what  he  said  to  her,  and  which  it  is  right  to 
give  in  the  words  of  the  witness  (on  the  thirteenth 
Article).  "  He  pressed  me  very  much  to  go  and 
*^  speak  to  his  wife,  he  said  he  understood  there 
was  a  will  but  it  was  not  signed,  I  told  him  it 
was  as  he  supposed,  but  I  had  promised  her  not 
"  to  trouble  her  again  on  that  subject.  *  Oh,'  he 
said,  '  he  did  not  want  me  to  ask  her,  her  wanted 
'  to  ask  me,  her  wished  to  sign  her  will ;'  I  said 
'^  that  altered  the  case,  and  he  then  from  him- 
*^  self  pressed  me  to  go,  and  said  if  I  would,  he 
^^  would  come  up  and  fetch  me  in  his  chaise  next 
"  day,  he  said,  *  her  was  very  bad,  her  was  a  dying 
"  *  and  could  not  live  many  days.'  I  told  him  it  ' 
"  was  not  of  much  matter  to  him  whether  she 
"  signed  the  will  or  not,  for  she  had  left  the  great- 
"  est  part  of  her  property  to  her  own  relations,  I 
**  said  as  much  as  1,7602.,  and  that  there  was  50/. 
"  a  piece  to  the  Beasleys,  and  100/.  to  Miss  Brown, 
**  and  she  had  left  me  1002. ;  but  I  said  there  was 
'^  a  something  for  his  family,  I  did  not  tell  him 
"  how  much,  I  said  if  she  don't  sign  it  her  rela- 
"  tions  will  get  it,  and  if  she  does  it  won't  make 
"  much  difierence  to  you ;  *  well,'  he  said,  *  let  it 
'  be  how  it  would  he  wished  it  done ;'  and  as  he 
buttoned  his  coat  to  go,  he  said,  '  If  her  don't 
^  leave  me  some  of  her  money,  I  don't  think  I'll 
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1836.       **  *  order  her  funeral,  still/  he  said,  *  no  matter  he 
19th.     "  *  wished  it  signed/  and  if  1  would  come  and  talk 
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"  with  her  he  should  be  very  much  obliged,  and  so 
**  at  last  I  promised." 

Now  this  communication  with  Mrs.  Temprell  is 
of  great  importance.     It  shows  not  only  that  Mr. 
Baker  himself  was  extremely  anxious  to  have  a  will 
executed  by  the  deceased,  and  that  he  despaired  of 
being  able  to  eflfect  it  by  his  own  influence  with, 
her;  but  it  proves  also,  that  in  his  opinion  the 
deceased's  confidence  in  Mrs.  Temprell  continued 
unabated,  and  it  also  proves  that  at  this  time  he 
was  acquainted  with  the  contents  of  the  will  pre- 
pared for  the  deceased  by  Gray,  and  that  it  was 
unsigned  at  this  time.     Now  it  is  admitted  that 
this  interview  did  take  place,   and  it  has  been 
argued  upon  as  showing  the  disinterested  character 
of  Baker's  anxiety  for  the  execution  of  the  will, 
inasmuch  as  although  he  was  aware  that  the  con- 
tents of  the  will  which  Mrs.  Temprell  had  referred 
to  were  unfavourable  to  him,  he  still  continues  de- 
sirous that  she  should  go  to  deceased ;  **  well,"  he 
said,  "  let  it  be  how  it  will  he  wished  it  done;" 
but  it  does  unfortunately  appear  that  this  disin' 
terested  anxiety  for  the  interest  of  deceased's  rela- 
tions does  not  long  continue.     On  the  next  day, 
on  which  it  was  arranged  that  Mr.  Baker  should 
call  upon  Mrs.  Temprell  and  drive  her  to  Notting 
Hill,  whilst  they  were  on  their  way  thither,  Mr. 
Baker  began  to  say  how  he  thought  the  deceased 
ought  to  leave  her  money,  and  Mrs.  Temprell  goes 
on  to  depose,  *'  that  he  went  through  a  plan  of  his 
"  own,  quite  different  from  her's,"  and  concludes, 
"  as  to  the  rest  I  have  put  that  down  for  myself,  its 
"  only  about  1,000^.  or  some  such  sum."  He  did  not 
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put  any  paper  into  Mrs.  Temprell's  hands  on  this       18^- 
occasion,  but  said  he  had  drawn  out  one  to  that     jan.  i9Ui. 
effect,  and  had  given  it  to  Mrs.  Brown  at  the  house        ' — 
(which  turns  out  to  be  the  fact,  although  it  has  not       ^v. 
been  thought  proper  to  examine  Mrs.  Brown,  who 
might  perhaps  have  been  able  to  give  a  more  accu- 
rate account  of  the  contents  of  the  paper,  than  Mrs. 
Temprell).     Heath  states,  (to  the  seventh  Interro- 
gatory) that  she  did  deliver  a  paper  to  Mrs.  Brown 
and  Mrs.  Temprell  on  or  about  Tuesday,  the  16th 
of  April ;  ^  ^  such  paper  had  been  given  to  her  by 
**  Mr.  Baker  with  directions  to  deliver  it  to  Mrs. 
^^  Brown.     He  did  not  tell  her  the  contents,  or 
'  *  purport  of  it,  nor  did  she  know  the  same  in  any 

*  *  way ;  but,  she  adds,  *  *  I  do  believe  it  was  in- 
y  tended  as  instructions  for  such  a  will  as  Mr. 
*^  Baker  wished  the  deceased  to  make,  I  so  believed 
^^  from  what  took  place  on  the  occasion,  Mrs. 
* '  Brown  said  she  would  fetch  Mr.  Brown  and  then 

*  ^  she  thought  it  would  be  done,  and  she  said  she 
'^  had  rather  Mrs.  Temprell  should  go  up  and  read 
*'  it  to  her,  and  Mrs.  Temprell  did  go  up,  but  pre- 
'^  sently  came  down  and  said  it  was  of  no  use,  and 
*^  said  she  would  bum  it,  but  I  did  not  see  her 
*'  do  it." 

She  therefore  confirms  Mrs.  TemprelFs  account 
as  far,  at  least,  as  to  her  visit  to  deceased  upon  the 
15th  of  April ;  to  the  delivery  of  a  paper  by  Baker^s 
desire  to  Mrs.  Brown ;  to  the  conversation  between 
Mrs.  Brown  and  Mrs.  Temprell,  and  to  the  fact  of 
Mrs.  Temprell  having  gone  up  alone  to  the  de- 
ceased, her  return  and  saying  it  was  of  no  use,  and 
that  she  would  bum  the  paper. 

Now  then  finding  Mrs.  Temprell  corfirmed  by  this 
adverse  witness  in  so  many  particulars,  it  may  not 
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be  unreasonable  to  suppose  that  she  has  stated  the 
particulars  of  what  passed  on  this  occasion  between 
her  and  the  deceased,  when  they  were  alone ;  her 
deposition  is  to  this  effect  (thirteenth  Article).  "  By 
this  time  we  had  come  to  the  top  of  Notting  Hill, 
where,  instead  of  driving  to  the  house  which  is 
at  some  distance  below,  he  said  he  would  stop 
there  and  feed  his  horse  if  I  would  walk  in ;  I 
accordingly  did  so,  I  observed  Mrs.  Brown  at  the 
window,  and  on  going  in,  she  seemed  surprised 
at  my  coming,  and  still  more  when  I  said  Mr. 
Baker  had  fetched  me,  so  that  we  met  there,  she 
told  me  she  had  a  paper  in  her  possession  which 
Mr.  Baker  wanted  her  to  read  to  the  deceased,  but 
she  did  not  like,  as  her  daughter's  name  was  in  it 
for  a  legacy ;  she  gave  me  the  paper  and  I  found 
it  corresponded  with  what  Mr.  Baker  had  told 
me  in  coming  along,  and  I  said  as  I  had  been 
brought  so  far  in  it  I  would  go  through  with  it, 
I  went  up  stairs  to  Mrs.  Baker,  whom  I  found 
much  worse  than  when  I  last  saw  her,  and  ex- 
tremely surprised  to  see  me,  she  said  Mrs.  Temp- 
rell  the  moment  Mrs.  Brown  saw  you  come  in  at 
the  gate  and  told  me,  I  was  sure  it  was  Baker's 
doings  to  fetch  you ;  well,  I  then  told  her  all 
and  opened  the  paper  and  began  reading  it,  but 
she  stopped  me  at  once  and  would  not  let  me  read 
any  more,  saying  in  a  way  of  ridicule,  *  Mr. 
*  Baker's  a  nice  man  indeed.'  I  went  on  so  far 
as  to  tell  her  that  he  had  left  himself  1 ,000/.  in  it, 
and  she  again,  in  a  solemn  manner,  declared  that 
he  never  should  have  a  shilling  more  of  her 
money,  that  he  had  had  enough  already,  and  that 
she  never  would  alter  that  will ;  but  she  declared 
it  was  then  she  feared  too  late,  and  if  she  died 
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'^  without  gigning  it  she  should  be  content,  as  she       IBSS. 

"  knew  how  the  money  would  go  if  she  made  no     jmi.  i9ih. 

**  will;  she  also  declared  she  was  most  determined       ^7^ 

"  to  have  a  person  to  attend  upon  her  who  would  «• 

' '  keep  Baker  altogether  away  from  her,  that  he 

^'  never  should  enter  her  presence  agSLin  while  she 

'^  was  alive,  that  when  she  was  dead  it  was  of  no 

'^consequence;   but  she  added,   you  know  Mrs. 

'^  Temprell  how  quiet  has  been  recommended  to 

''  me,  and  here  have  I  been  worritted  out  of  my 

'^  life  about  this  property,  but  it's  of  no  use,  Pm 

'^  determined  about  it,  and  I  have  often  sent  him 

^ '  out  of  my  room,  that  now  he  shall  never  enter  it 

''  again;  after  some  more  similar  remarks  I  took 

'^  my  leave,  I  went  down  into  the  kitchen  where 

'^  Mrs.  Brown,  Mrs.  Heath,  and  the  servant  were, 

''  and  I  told  Mrs.  Brown,  in  their  presence,  it  was 

*'  just  as  I  expected,  Mrs.  Baker  would  have  nothing 

'^  to  do  with  the  will,  and  as  it  was  of  no  sort  of 

' '  use,  and  I  felt  quite  angry  at  having  been  brought 

*'  from  my  home  in  such  a  manner,  I  put  the  pa- 

* '  per  into  the  kitchen  fire  where  it  was  burnt  in 

'^  all  their  presence,  and  said,  '  you  see  she'll  die 

''  *  without  a  will.' " 

Nothing  can  be  more  clear  and  decided  than  the 
deceased's  conduct  on  this  occasion ;  nothing  can 
more  clearly  demonstrate  her  determination  not  to 
leave  any  part  of  her  property  to  Mr.  Baker,  or  a 
more  determined  adherence  to  the  will  prepared  by 
Gray,  and  I  see  no  possible  reason  to  doubt  that 
what  Mrs.  Temprell  has  stated  is  perfectly  correct, 
or  the  sincerity  of  the  deceased. 

Now  if  all  this  really  did  pass,  how  extraordinary 
will  appear  the  account  given  by  Heath,  the  wit- 
ness, upon  whose  testimony  the  case  on  behalf  of 
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18S6.       Mr.  Baker  must  mainly  if  not  almost  entirely  de* 
Jan,  19th.     P^^d ;  as  she  is  the  only  individual,  to  whom  it  is 

suggested,  that  the  deceased  made  any  communica- 

«.  tion  as  to  her  testamentary  intentions  preparatory 

*"*  to  the  instructions  which  are  said  to  have  been 
given  to  Baker,  on  the  16th  or  17th  of  April,  and 
which  led  to  the  asserted  execution  of  the  will  pro- 
pounded on  the  19th. 

It  will  be  recollected,  that  instructions  had  been 
given  by  Baker  to  Gamlen  to  prepare  a  will  for 
execution,  on  the  8th  of  April  preceding,  that  a 
fair  copy  had  been  prepared ;  and  that  on  the  after- 
temoon  of  the  14th  of  April,  Brown  had  gone 
down  to  Netting  Hill  with  that  will  in  his  pocket ; 
with  respect  to  which,  however,  Baker  told  him 
she  had  changed  her  mind,  and  to  which  no  allu- 
sion was  made  by  the  deceased  in  her  conversation 
with  Mr.  Brown,  the  only  paper  referred  to  being 
that  which  had  been  prepared  by  Gray ;  and  it  will 
also  be  borne  in  mind,  that  on  the  same  day,  the 
interview  between  Baker  and  Mrs.  Temprell  had 
taken  place,  and  that,  in  consequence  of  what  had 
then  passed,  Mrs.  Temprell  had  gone  to  the  de- 
ceased on  the  next  day,  and  had  produced  to  her  a 
paper  purporting  to  contain  a  disposition  of  her 
property,  drawn  up  by  Baker,  and  delivered  to 
her  by  Mrs.  Brown,  who  had  received  it  from  Mr. 
Baker  for  the  purpose  of  endeavouring  to  prevail 
upon  deceased  to  sign  it,  but  that  she  refused. 

Now  the  account  which  Heath  gives  is  this ;  it 
is  on  her  examination  on  the  second  Article  of  the 
Condidit,  she  had  said,  on  the  first  Article,  that 
^'  the  deceased  told  her  that  she  had  had  her  money 
^^  settled  upon  herself,  and  she  could  make  a  will ; 
^'  but  she  told  me  if  she  did  not  make  a  will,  all  her 
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property  would  go  to  her  nephew,  James  Bait,  she       1836; 
di'd  now  say  how,  whether  by  her  marriage  settle-     jaiiTigthT 
ment,  or  her  husband's  will,  only  that  he  would  come 
into  it  all  if  she  did  not  make  a  will.     She  then        ^v- 
goes  on  to  depose  that,  ^'  she  did,  however,  make 
^ '  a  will,  and  I  saw  her  sign  it,  and  I  witnessed  it, 
'*  I  did  so  in  manner  as  I  will  depose/'     She  then 
proceeds  to  relate  the  manner  in  which  the  conver- 
sation began  and  the  purport  of  it ;  this  took  place 
on  the  Monday,   a  week  before  her  death,  this  was 
on  this  same  14th  of  April.     "  On  the  Monday  in 
the  week  before  she  died,  I  was  nursing  her  when 
as  we  were  alone  together  in  her  room,  the  front 
room  on  the  first  floor  where  she  was  confined  to 
her  bed,  she  said  to  me,  Mrs.  Heath,  '  I  don't 

*  think  I  shall  get  better  of  this  illness,  and  I 

*  think  the  sooner  I  make  my  will  the  better,' 
or  words  to  that  effect.  I  replied  I  think  so  too, 
Mrs.  Baker,  or  to  that  effect.  She  then  went  on 
to  tell  me  what  she  meant  to  do  with  her  pro- 
perty. She  said  she  should  like  to  leave  Mrs. 
Beasley's  children  a  hundred  pounds  a  piece, 
they  were  her  late  husband's,  Mr.  Phillips's,  sis- 
ters' children,  there  are  six  of  them,  and  she 
added,  she  should  like  to  leave  Mr.  Phillips's 
father  one  hundred  too,  and  Miss  Brown  two  hun- 
dred, that  is  a  daughter  of  her  late  husband's 
brother,  her  name  is  Phillips  too,  but  they  call 
her  Brown,  because  her  mother  had  married 
again  a  man  of  that  name.  I  recollect  she  said 
as  the  reason  why  she  gave  her  more  than  her 
husband's  father,  that  Mr.  Phillips  was  old  and 
would  not  want  it  long,  and  one  hundred  would 
be  enough  for  him.     She  also  said  she  should 
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*"*  Uke  lo  leave  her  own  brother's  children,  the 
^  three  Baits,  two  hundred  each ;  and  she  then 
"^  added,  Mr.  Baker  wants  me  to  leave  him  the 
^  whole  property  while  he  lives,  and  that  then  there 
^  will  be  more  for  the  others  afterwards ;  but  sh^ 
"  continued,  they  will  all  expect  something  at  my 
death,  and  they'll  be  better  pleased  to  have  a 
something  now,  for  they  all  want  it,  and  they 
can  go  into  business  with  it,  and  I  think  I  have 
*^  done  what's  right,  don't  you  think  so,  Mrs. 
'^  Heath  ?  I  said,  indeed,  I  did  think  so.  This  is 
'^  as  near  as  I  can  recollect  what  she  told  me  of  her 
'^  intentions  on  the  Monday,  but  she  did  not  at 
"  that  time  tell  me  any  more,  nor  whether  she 
^*  should  leave  her  husband  anything,  or  should 
**  give  directions  to  any  body  to  make  a  will  for 
«  her." 

Now  that  she  should  have  chosen  this  particular 
time  to  make  this  communication  to  Heath,  being 
the  first  occasion  on  which  she  had  mentioned  the 
subject  to  her,  although  she  had  been  in  constant 
attendance  upon  her  for  twelve  weeks  preceding, 
does  appear  most  extraordinary,  particularly  when 
it  is  further  considered  that  this  must  have  imme- 
diately followed  on  her  refiisal  to  execute  the  paper 
prepared  by  Gamlen,  by  which  the  husband  was 
to  have  the  whole  property  for  life ;  and  the  ac- 
count is  still  more  improbable  with  reference  to 
what  passed  between  tl^e  deceased  and  Brown  on 
the  afternoon  of  the  same  day,  and  to  the  commu- 
nication between  Mrs.  Temprell  and  Baker.  But 
if  the  account  of  what  passed  on  this  day,  Monday 
the  1 4th,  18  improbable  on  the  face  of  it,  that  which 
occurs  on  the  16th  is  still  more  so,  for  in  the  in- 
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terval,  Mrs.  Temprell  had  visited  the  deceased,  had       1836. 
read  to  her  the  paper  left  with  Mrs.  Brown  by     jm.  i9th. 
Biker's  desire,  which  she  had  refiised  to  execute,       £^^ 
and  had  declared  that  Baker  should  have  no  part        ^«<^ 
of  her  property.     The  account  is  this : — 
•*  r  recollect,  however,  on  the  Wednesday  she 
was  worse,  and  said  to  me,  *  I  wish  my  business 
^  was  settled,'  I  asked  her  what  business,  and  she 
^^^d  her  will,   and  she  should  like  to  have  it 
settled,  and  said  she  felt  so  much  fluttering  at  her 
heart.     I  said  if  she  pleased  I  would  go  down 
'^  and  tell  Mr.  Baker,  and  she  said  do !  but  when  I 
"  went  he  was  gone  to  town." 

And  the  person  she  sends  for,  is  Mr.  Baker  him- 
self, who,  however,  had  left  the  house  before  he 
received  the  message;  but  on  his  return  on  the 
evening  of  the  same  day,  he  is  as  Heath  states 
alone  with  her  for  two  hours,  at  the  end  of  which 
time  Heath  goes  into  the  room  and  says  to  her, 
"  Mrs.  Baker  you  look  better,"  to  which  she  re- 
plied, '•  I  feel  more  happy,  Fv'e  given  Mr.  Baker 
"  directions,  and  its  all  done  but  signing" — all 
done  but  signing !  why,  it  had  all  been  done  but 
signing  for  two  months,  for  according  to  Baker's 
account,  she  had  had  it  in  her  possession  from  the 
20th  of  February,  snugly  deposited  in  her  drawer, 
from  whence  it  must  have  been  taken  out  for  the 
purpose  of  being  used  on  this  occasion ;  for  that 
is  the  will  which  is  subsequently  executed,  and  it 
is  not  pretended  that  any  other  was  drawn  up ;  and 
strange  to  say,  not  a  syllable  is  mentioned  to  Heath 
of  such  a  paper  being  in  existence ;  for  she  goes  on 
to  say,  "  that  on  the  next  morning,  the  17th,  on 
"  opening  the  drawers  in  deceased's  bed-room,  in 
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1836.       "  the  middle  drawer,  she  saw  a  paper,  which  she 
"}^^7i9A.     "  ^^^  ^^*  before  seen  and  noticed  it  to  her;"  de- 
- —       ceased  said  "  I  suppose  its  my  will,  give  it  me,'* 
V.         which  she  did  ;   ^ '  deceased  took  it  and  looked  at  it 
'^  off  and  on  for  nearly  an  hour  ;*'  and  adds,  **  she 
'^  could  not  read  writing  much,  she  could  a  little,'* 
and  mentions  a  circumstance  respecting  a  letter  from 
the  deceased's  late  husband's  brother,  which  after 
looking  at  it,  she  said  was  a  begging  letter ;  and  so 
this  poor  woman  who  could  with  the  utmost  difficulty 
contrive  to  read  enough  of  a  letter  to  discover  that 
it  was  a  begging  one,  is  to  be  taken  to  have  been 
looking  on  and  off  this  will  for  an  hour,  and  thereby 
to  collect  a  knowledge  of  its  contents ;  she  having, 
during  two  month's  preceding,  had  an  opportunity 
of  referring   to  it  whenever  she  pleased,   and  it 
having  been  drawn  up  by  her  express  directions, 
for  such  is  the  case  set  up  by  Baker.     The  whole 
story  is  grossly  improbable ;  she  goes  on  to  describe 
the  paper  which  deceased  gave  her  to  replace  in 
the  drawers,  saying,  **  it  only  wants  signing,  but 
*'  there  must  be  two  people  to  witness  it ;"  so  that, 
at  this  time,  she  was  perfectly  aware  that  it  would 
be  utterly  useless  to  sign  it,  unless  in  the  presence 
of  two  witnesses ;  but  she  goes  on  to  ask  whether 
Heath  will  be  one ;  she  replies,  she  cannot  write ; 
deceased   says,    "  that's  of  no   consequence,  you 
^'  can  make  your  mark,"  and  then  adds,  "  I  should 
"  like  Mrs.  Foweraker  to  be  the  other  witness," 
that  is  Mr.  Baker's  sister,  but  she  did  not  desire 
she  should  be  sent  for ;  and  the  witness  then  says 
that  Mrs.  Foweraker  was  in  the  habit  of  coming  to 
see  her,  but  she  had  not  come  before  for  a  fort- 
night;   but  Mrs.  Baker  said,  ''perhaps  she  will 
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come  before  the  week  is  over;"  and  it  did  so  hap-       1836. 
pen  that  she  came  the  next  day,  "  but  only  to  pay     jan.  i9th. 
*'  her  a  visit."     Now  then  the  intention  of  the  wit-        - — 
ness  is,  to  represent,    that  contrary  to  her  usual        ^». 
habits,  Mrs.  Foweraker  had  not  been  to  see  the 
deceased  for  a  fortnight,  that,  that  was  an  unusual 
length  of  time  for  her  to  absent  herself;  and,  there- 
fore, that  there  was  nothing  extraordinary  in  the 
deceased's  apprehension  of  a  visit  from  her  in  the 
course  of  the  week,  or  in  the  fulfilment  of  her 
augury,  by  the  appearance  of  Mrs.  Foweraker  so 
opportunely. 

Now  what  says  Mrs  Foweraker,  on  the  first 
Article  of  the  Condidit,  **  she  has  visited  them 
*^  since  their  marriage,  and  staid  a  few  days 
"  with  them  at  Gravesend,  she  has  also  staid  with 
**  them  at  their  house,  Boyne  Terrace,  Netting 
"  Hill ;"  but  at  what  time,  or  on  what  occasion  she 
does  not  inform  us,  whether  within  the  last  six 
months  or  any  other  time ;  but  she  adds  she  went  to 
see  her  on  the  18th  of  April,  that  is  Friday.  "  I  had 
"heard,"  she  says,  '^  she  was  ill;"  why  she  had 
been  ill  and  confined  to  her  house  from  December, 
1833 ;  "  but  at  that  time  I  was  ill  myself,  I  had 
**  been  confined  to  my  bed  six  weeks;  but,  being 
^*  then  better,  went  to  see  her,  not  intending  to 
"  stay,  but  deceased  requested  me  to  do  so,  and  I 
•*  remained  there  all  night."  At  all  events,  then 
Mrs.  Foweraker  had  not  been  to  visit  deceased  for 
six  weeks  before  the  18th  of  April;  *' she  had 
heard  of  her  illness,"  which  had  certainly  much 
increased  from  the  month  of  February,  when  Mr. 
Hora  was  called  in  for  the  second  time,  and  it  is 
plain  that  she  had  not  visited  the  deceased  since 
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1836.       her  illness,  and  it  is  not,  therefore,  by  any  means 
Juuidth.     improbable  that  she  had  not  seen   her  for  two 
- —        months,  or  perhaps  a  longer  time. 
V.  Now  it  is  said,  that  this  is  no  such  contradiction 

between  the  witnesses  as  to  infer  perjury  on  the 
part  of  Heath,  and  perhaps  that  observation  may 
be  well  founded ;  but  it  certainly  is  a  most  extra- 
ordinary circumstance,  that  the  deceased  should 
have  selected  a  person  to  be  a  witness  to  her  will, 
whom  she  had  not  seen  for  six  weeks,  perhaps  two 
months,  on  the  bare  speculation  (for  no  person  is 
sent  to  her)  that  she  might  possibly  come  before 
the  expiration  of  the  week.  But  was  she,  in  other 
respects,  a  likely  person  to  be  selected  as  a  wit- 
ness? 

In  answer  to  the  fifth  Interrogatory,  Heath  says, 
that  '^  when  she  was  first  taken  ill,  she  had  a  great 
*'  dislike  to  Mrs.  Foweraker,  Mrs.  Temprell  had 
^^  said  some  ill-natured  things  against  her  which 
''  Mrs.  Baker  at  first  believed,  but  after  a  time  did 
*  *  not  notice  them" — "  but  latterly  Mrs.  Foweraker 
' '  has  staid  on  more  than  one  occasion  at  the  house, 
' '  and  the  deceased  has  asked  her  so  to  do,  and  not 
**  requested  that  she  might  be  sent  away;"  and  on 
her  second  examination,  in  answer  to  the  seventh 
Interrogatory,  she  says,  ^^  I  know  that  deceased  had 
"  a  great  dislike  to  Mrs.  Foweraker,  she  requested 
*^  that  she  might  not  nurse  her,  but  not  that  she 
might  be  kept  altogether  away  from  her,  her  fall- 
out with  Mrs.  Foweraker,  had  been  made  up,  and 
"  Mrs.  Baker  herself  told  me,  that  she  had  found 
"  out  that  it  was  more  Mrs.  Temprell's  doing  than 
"  Mrs.  Foweraker's,  but  I  never  could  make  out 
"  what  it  was,  I  am  sure,  however,  that  during 
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'^tlie.tim^  I  nursed  her,   the  deceased  was  not       1836. 
"  averse  to  seeing  her  as  a  visitor,  for  she  came     TimTislth. 

"  several  times,  and  deceased  was  glad  to  see  her.'*        

The  witness  does  not  state  at  what  time  the  v. 

quarrel  took  place,  at  what  time  a  reconciliation 
was  effected,  or  when  the  last  visit  ,was  paid ; 
certain  it .  is  that  it  was  not  within  six  weeks,  and 
this  makes  the  account  still  more  improbable  and 
certainly  gives  rise  to  a  conjecture,  that  the  selec- 
tion of  Mrs.  Foweraker  was  the  act  of  Mr.  Baker, 
rather  than  that  of  the  deceased.  .  This  is  what 
passes  on  the  17th  of  April,  between  Mrs.  Heath 
and  deceased.  On  the  next  day,  Mrs.  Foweraker 
visits  the  deceased,  and  upon  her  getting-up  to 
take  leave,  deceased  requests  her  to  stop;  from 
Foweraker's  account,  nothing  passes  on  the  subject 
on  that  day  between  her  and  deceased ;  but  on 
the  next  morning,  the  19th,  the  alleged  execu- 
tion takes  place,  and  certainly  nothing  can  be 
more  strong  than  the  evidence  of  this  witness  to 
the  observance  of  all  the  requisites  for  the  due  ex- 
ecution of  a  will,  (and  which  she  repeats  in  answer 
to  the  second  Interrogatory)  but  the  question  is, 
whether  she  has  deposed  in  such  a  manner  as  to  be 
entitled  to  implicit  credit,  under  all  the  circum- 
stances. Upon  her  second  examination,  on  the 
first  Article,  after  having  spoken  of  the  attention 
paid  by  Mr.  Baker  to  the  deceased,  she  saysj^  on 
the  subject  of  her  intentions  to  benefit  her  husband 
or  his  children  by  her  will,  she  never  heard  her 
say  much,  indeed  she  says,  ^*  I  never  heard  her 
**  speak  at  all  on  the  subject  till  the  last  week  of 
**  her  life,  and  then  on  occasion  of  her  feeling  so 
^'  ill,  and  saying  she  did  not  think  she  should  live 
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1836.       <^  and  she  wished  the  business  was  settled,  and 

Jan.  i9th.     * '  *^^*  ^^^  wished  me  to  be  a  witness  to  it,  she  did 

'*  speak  of  it,  she  said  she  should  leave  her  rela- 

V.  *  ^  tions  legacies,  and  that  Mr.  Baker  was  to  have 

^'  the  rest,  but  she  said  there  would  not  be  much 
*'  for  him  after  all  the  legacies  were  paid."  On 
her  former  examination,  she  had  said  that  deceased 
did  not  say  whether  she  would  leave  her  husband 
any  thing — ^this  seems,  therefore,  an  after  thought — 
and  the  remark  as  to  the  small  amount  of  the  bene- 
fit to  him  is  not  very  probable  to  have  been  made 
by  her,  considering  that  it  will  amount  to  nearly 
1,0002.,  and  that  she  had  refused  to  execute  the 
will  suggested  by  him,  by  which  he  was  to  have  a 
legacy  to  that  amount. 

Upon  the  sixth  Article,  on  her  second  examina- 
tion, this  witness  has  mentioned  incidentally  a  cir- 
cumstance on  which  much  stress  has  been  laid, 
but  which  would  more  naturally  have  found  its 
place  in  her  examination  on  the  Condidit,  and  it  is 
this;  that  in  speaking  of  the  capacity  of  deceased, 
at,  and  during  the  whole  of  her  illness,  and  up  to  the 
moment  of  her  death,  and  particularly  on  the  19th 
of  April,  the  day  the  will  was  executed ;  she  says 
on  the  day  before,  that  is,  on  Friday  the  18th, 
'*  she  told  me  to  take  Mr.  Hora  into  the  next  room 
"  to  show  the  will  to  him,  in  order  that  Sarah 
**  might  not  know  of  it,  she  did  not  say  why  he 
*'  was  to  see  it,  nor  did  I  hear  any  thing  of  their 
**  discourse  ;  I  merely  mention  it  to  show  how  well 
*^  she  was  in  her  mind,  and  how  able  she  was  to 
**  make  her  will,  &c." 

Now  on  this  circumstance  so  incidentally  men- 
tioned, a  great  deal  of  argument  has  been  founded. 
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It  has  been  asked  if  any  purpose  of  fraud  was  to      1886. 
be  answered,  why  should  this  paper  have  been     jan.  19th, 
shown  to  Mr.  Hora,  as  one  word  mentioned  by  him        ' — 
to  deceased,  would  have  immediately  discovered       .  »- 
the  fraud  and  defeated  the  purpose  of  the  parties ; 
and  this  is  certainly  true ;  but  a  good  deal  will 
depend  upon  the  manner  in  which  this  communica- 
tion was  made  to  Mr.  Hora.     If  Heath  told  him  that 
it  was  by  the  desire  of  the  deceased  that  she  showed 
him   the  paper,   the   probability  would   certainly 
be,  that  he  would  mention  the  subject  to  her,  and 
the  consequences  suggested  might  have  followed ; 
but  if  it  was  shown  to  him  by  Heath  as  of  her  own 
accord,  without  mentioning  that  it  was  by  desire 
of  deceased,  then  Mr.  Hora,  who  had,  as  he  says, 
applied  to  and  urged  the  deceased  to  settle  her 
stairs,  but  who  had  been  silenced   by  her,  and . 
desired  never  to  mention  the  subject  again,  there 
was,  perhaps,  not  much  danger  to  be  apprehended ; 
but  it  certainly  is  somewhat  extraordinary  that  if, 
as  Heath  says,  this  communication  was  made  to 
Mr.  Hora  bv  desire  of  deceased,  that  she  should 
not  have  made  any  allusion  to  it,  and  that  she 
should  not  have  asked  him  to  be  a  witness  to  it, 
particularly  if,  as  Heath  says,  this  took  place  on 
Friday  the  18th,  probably  before  the  arrival  of 
Mrs.  Foweraker,  of  whose  intention  to  visit  her  on 
that  day  the  deceased  could  not  have  been  aware. 
But  let  us  see  what  account  Mr.  Hora  gives  of  this 
circumstance ;  speaking  of  his  attendance  upon  her 
and  of  the  state  of  her  case,  he  says,  he  has  no 
memorandum  of  having  attended  upon  her,  but  he 
has  no  doubt  that  he  did,  and  he  mentions  having 
met  Baker  going  to  London,  as  he  was  going  to  visit 
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18S6.  the  deceased ;  Baker  said  the  deceased  was  better, 
*^  she  has  made  her  will,"  and  this  he  believes  was 
on  the  Idth  of  April,  and  certainly  agrees  with  the 
\.^^  case  set  up  that  the  will  was  not  executed  till  that 
morning ;  and  at  the  conclusion  of  his  deposition, 
he  mentions  the  circumstance  of  Heath  having  put 
this  paper  into  his  hands  saying,  Mrs.  Baker  has 
made  her  will ;  and  on  his  observing  that  it  was  not 
signed,  Heath  pointed  out  to  him  a  little  cross 
upon  it,  but  he  took  very  little  notice  of  it.  Now 
then  it  is  quite  clear,  that  whenever  this  paper 
was  shown  to  Hora,  it  had  not  been  executed  as 
it  at  present  appears ;  if  this  was  on  the  Friday 
morxdng,  of  course  the  signature  of  the  witnesses 
would  not  have  appeared ;  but  if  on  the  Saturday 
morning,  as  is  clearly  the  strong  impression  on  the 
mind  of  Mr.  Hora,  and  from  the  expression  made 
use  of  by  Baker,  **  that  she  had  made  her  will,"  it 
is  more  probable  to  have  taken  place  on  that  day; 
there  does  seem  some  room  for  doubting,  at  least, 
whether  the  execution  of  this  instrument  did  take 
place  in  the  presence  of  witnesses,  and  for  suspect- 
ing that  the  mark  was  put  in  their  absence,  whether 
by  deceased  or  not,  and  then  that  they  signed  their 
names  afterwards. 

For  what  purpose  could  the  deceased  have  made 
the  mark  to  it  on  the  Thursday  night  ?  As  Mrs. 
Foweraker  says,  her  brother  told  her  she  had,  for 
she  knew  that  the  presence  of  two  witnesses  was 
necessary ;  and  when  the  Court  sees  that  this  small 
cross,  which  it  is  on  all  hands  admitted  to  have 
been  on  the  paper,  is  so  completely  covered  by  the 
mark  now  appearing  upon  it,  as  to  render  it  im- 
perceptible ;  it  does  seem  to  countenance  a  suspi- 
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cion  that  the  Court  has  not  the  real  state  and       18S6; 
course  of  the  transaction  laid  before  it,  and  that     j^  j^ 
the  mark  purporting  to  be  that  of  the  deceased  was        r — 
made  by  some  person  having  more  complete  com-        ^v. 
mand  over  her  hand,  than  in  her  weak  state  she 
could  possibly  have  had. 

I  do  not  think  it  necessary  to  advert  more  par- 
ticularly to  the  evidence  of  Mrs.  Foweraker,  to  the 
general  circumstances  of  the  execution ;  she  de- 
poses much  to  the  same  effect  as  Heath,  though 
not  so  much  in  detail,  for  if  Heath's  account  does 
not  satisfy  me  of  the  genuineness  of  the  transac- 
tion, there  is  nothing  in  Mrs.  Foweraker's  which 
can  supply  the  deficiency;  and  I  confess  that  look- 
ing to  all  the  circumstances  of  the  case,  I  am  of 
opinion,  that  it  is  one  of  a  most  suspicious  cha- 
racter ;  that  the  disposition  contained  in  the  paper 
propounded,  is  not  proved  to  my  satisfaction  to  be 
such  as  it  was  probable  that  the  deceased  would 
have  made,  or  wished  to  be  carried  into  execution. 
I  think  the  conduct  of  Baker,  the  husband — the 
party  conveying  the  instructions  for  the  prepara- 
tion of  this  instrument,  from  whence  he  is  to  derive 
a  considerable  benefit,  which  it  is  my  conscientious 
opinion,  it  was  not  the  intention  of  the  deceased 
to  confer  upon  him — his  misrepresentation  to  Mr. 
Gamlen  of  the  cause  of  deceased's  inability  to 
write ;  his  declining  the  attendance  of  Mr.  Gam- 
len when  offered ;  the  applications  which  he  made 
to  different  persons  to  get  a  will  executed  by  the 
deceased,  and  the  nature  of  the  disposition  to  his 
own  advantage:  his  conduct  altogether  savours  too 
much  of  fraudulent  contrivance  to  entitle  him  to 
any  favourable  consideration ;  and  I  am  further  of 
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1836.       opinion  that  the  account  given  by  Heath,  is  marked 

Jan.  19th.     ^^  many  parts  with  such  circumstances  of  impro- 

r —        biability,  as  to  prevent  the  Court  from  giving  her 

V.         that  deeree  of  credit  which  would   enable  it  to 

decide  in  favour  of  the  validity  of  this  paper;  I 

therefore  pronounce  against  it,  and  condemn  Mr. 

Baker  in  costs.  ^  ^  >>/>/#  «^ 
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RAY  against  sherwood  and  ray. 


On  admission  of  the  lAbeL  18S6. 


HiuiKY  Tbrm. 
Jan.  18th. 

This  was  a  question  as  to  the  admissibility  of  a  libel  iw  Smmoh. 

in  a  cause  of  nullity  of  marriage  by  reason  of  affi-  The  serTice  of 

nity.     The  fcicts  and  circumstances  of  the  case  are  dent  to  c©^ 

sufficiently  set  forth  in  the  Judgment  of  the  Court.  JlSiy^nSat. 

Addams  and  Nicholl  in  opposition  to  the  libel.        fother^oui 

father,  has  not 
sufficient  in- 

The  King's  Advocate,  PhUlimore,  and  Haggard,  S^ il^iJbie 
in  support  of  the  libel.  fi^*  ^®"»  ^^^ , 

*  *^  the  purpose  of 

annulling  the 

Bumahy  for  Miss  Ray.  daughter,  when 

of  age. 
VOL.  I.  N 
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Judgment. 
Dr.  Lushington. 

The  facta  which  gave  rise  to  the  present  suit  are 
a~r?y"  as  follow  :~In  the  month  of  June,  1836,  Emma 
Sarah  Ray  was  married  to  Thomas  Moulden  Sher- 
wood. He  had  been  previously  married  to  her 
sister,  who  had  died  some  time  before  the  second 
marriage.  On  the  24th  August  in  the  same  year, 
a  citation  was  taken  out  against  botH  these  parties, 
at  the  instance  of  Robert  Ray,  alleging  himself  to 
be  the  father  of  Emma  Sarah  Ray,  and  as  such 
interested  ip  the  legitimacy  of  her  issue.  The  pro- 
ceeding was  in  what  is  called  the  civil  form,  and  the 
citation  was  personally  served  on  both  parties  on 
the  24th  August,  the  day  of  its  date.  The  citation 
calls  on  the  parties  to  appear  on  the  third  day  after 
service,  if  that  be  a  court-day,  if  not,  on  the  court- 
day  next  ensuing.  The  9th  of  September  was  the 
first  court-day,  and  then  the  citation  was  returned 
into  Court.  Proxies  for  Mr.  Ray  and  his  daughter 
were  brought  in  on  that  day.  On  the  9th  of  Octo- 
ber, a  proxy  for  Mr.  Sherwood  was  exhibited.  On 
the  9th  of  September  the  libel  was  brought  in,  and 
on  the  17th  November  additional  articles. 

The  contents  of  the  libel  are  as  follow  :  it  pleads 
in  the  common  form ;  first,  the  marriage  of  Mr.  Ray, 
the  father,  and  the  birth  of  two  daughters,  Anna 
Rachel  Louisa,  and  Emma  Sarah;  the  marriage 
of  Anna  Rachel  Louisa  to  Mr.  Sherwood,  in 
the  year  1 827  ;  her  death  in  April,  1 834 ;  and 
this  marriage  in  June,  1835.  These  are  facts 
{necessary  to  be  pleaded  in  every  suit  of  this 
.  description. 

It  fiirther  specially   pleads,   that   the  marriage 
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was  clandestine,  that   the  parties  were   not  resi-       18S6. 
dent  in  the  parish  where  the  marriage  took  place,     jaiuiath. 
and  that  it  was  not  discovered  till  the  22d  Au-        - — 

Rat 

gust,   1835,  these  proceedings  having  commenced  «« 

on  the  24th  August.     And  it  may  be  expedient*     and  Hay. 
in  order  to  clear  the  way,  for  me  to  express  my 
opinion  as  to  these  special  and  peculiar  circum- 
stances, and  to  say  that  I  conceive  they  cannot 
have  the  least  bearing  on  the  Judgment  which  I 
have  to  pronounce;  because,  in  the  first  place,  I 
know  not  how  it  is  possible  that  the  clandestinity 
of  the  marriage  could  affect  its  legality,  with  refer- 
ence to  the  relations  of  the  parties;  and,  in  the 
second  place,  because  it  has  been  finally  settled,! 
that  the  non-residence  of  the  parties  in  the  parishl 
cannot  be  pleaded  in  any  suit  for  annulling  the) 
marriage  itself;    and,    thirdly,  because  I  do  not 
think  the   expedition   with  which  the   party  has 
attempted  to  avail  himself  of  his  right  can  affect  the  ) 
ultimate  decision  of  the  cause. 

The  additional  Articles  plead,  first,  a  letter  of 
Mr.  Sherwood,  to  prove  concealment,  which  is 
pleaded  in  the  1 0th  article  of  the  libel;  and  secondly, 
that  Emma  Sarah  Ray  is  entitled,  under  the  will 
of  her  great  uncle,  to  some  property. 

The  admissibility  of  the  libel  and  articles  has 
been  very  fully,  laboriously,  and  learnedly  argued, 
and  I  cannot  but  feel  indebted  to  the  counsel  on  both 
sides  for  famishing  me  with  so  much  information  in 
this  case* 

Two  objections  have  been  urged  to  the  admis- 
sibility of  the  plea,  in  other  words,  to  the  main- 
tenance of  the  suit  itself.  The  first  is,  that  however 
competent  this  proceeding  might  formerly  have  been 
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1836.       the  Statute  5th  and  6th  Will.  IV.  c.  54,  passed  in 
Jan.  18th.     ^^  ^^*  sesslon  of  Parliament,  has  rendered  all  such 
marriages  valid,  save  those  which  fall  under  a  dis- 


"Ray 


V.         tinct  exception  in  the  Act  itself:   Secondly,  that 
AND  Ray.     the  father  has  no  legal  interest  sufficient  to  give 
him  a  persona  standi,  or  which  can  entitle  him  to 
carry  on  a  civil  suit. 

On  looking  to  the  Statute  in  question,  no  one  can 
entertain  a  doubt  that  the  validity  of  this  marris^e 
is  unimpeachable,  unless,  according  to  the  terms  of 
the  Statute,  there  was  "  a  suit  depending  at  the 
time  of  the  passing  of  the  Act,"  videlicet^  on  the 
3 1st  August.^  Marriages  liable  to  be  objected  to  on 
the  ground  of  affinity  are,  by  the  operation  of  this 
Act  generally  made  completely  valid  to  all  intents 
and  purposes,  with  the  exception  I  have  before 
mentioned,  and  the  ontis  of  bringing  the  case,  within 
the  exception,  falls  on  the  promoter  of  the  suit,  and 
in  this  case  it  is  contended,  on  his  behalf,  that  he 
has  discharged  that  onus^  by  proving  the  service  of 
the  citation  on  both  parties,  on  the  24th  August, 
that  is,  seven  days  before  the  Act  came  into  ope- 
ration. The  counsel  for  Mr.  Sherwood  have  con- 
tended, that  this  was  insufficient ;  that  there  is 
no  lis  pendens  without  a  litis  contestation  which 
clearly  had  not  taken  place  in  this  cause  on  the 
31st  August.  The  question  I  have  to  determine, 
with  reference  to  this  point,  is,  what  the  Legislature 
meant  and  intended  by  the  expressions  in  the  Act 
of  *^  a  suit  depending  at  the  time  of  the  passing  of 
the  Act."  The  object  of  the  Legislature,  so  far  as 
I  can-  collect  it  from  the  words  of  the  Statute,  was, 
in  the  first  place,  to  prevent  such  marriages  in 
future,   by  rendering  them  null  and  void;    and, 
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secondly,  to  prevent  the  uncertainty  which  existed       18S6. 
under  the  old  law,  as  to  the  statiLS  and  condition  of    j^  13^^ 
children,  and  the  rights  they  might  have.  r^^ 

The  proceeding  contemplated  related  to  the  Ec-  ». 
clesiastical  Courts  only  ;  and  the  first  consideration  and  Rat. 
as  it  strikes  my  mind,  which  I  have  to  determine, 
is,  whether  the  expressions  used  in  the  Statute  are 
technical  expressions,  well  known  and  admitted,, 
and  recognised  in  the  Spiritual  Courts ;  if  so,  I  ap- 
prehend the  Legislature  must  be  presumed  to  have 
used  them  in  that  sense  :  in  the  same  manner  as  if, 
with  reference  to  other  tribunals,  the  Legislature 
had  used  the  expressions  "  heir-at-law,"  or  "  tenant 
in  tail,"  which  are  technical  terms,  and  which 
must  be  supposed  to  be  used  in  a  technical  sense. 
It  has  been  said,  in  this  case,  that  it  is  the 
known  acceptation  of  lis  pendens  to  mean  the  pro- 
ceedings after  the  litis  contestatio.  How  is  such  an 
averment  to  be  proved?  In  the  first  place,  if  I  could 
have  found  any  decisions  of  these  Courts,  which 
were  applicable  to  this  point,  I  should  have  con- 
sidered them  the  very  best  proof  of  this  averment. 
None  have  been  cited,  and,  to  my  knowledge,  and 
as  far  as  my  search  and  investigation  have  gone, 
none  exist  in  which  the  question  has  been  discussed 
and  decided. 

The  next  mode,  though  perhaps,  a  less  satisfac- 
tory method,  is  to  look  to  books  of  practice ;  and 
looking  to  books  of  practice,  I  do  not  find  that  the 
position  has  been  laid  down  as  generally  recog- 
nised or  admitted  :  it  is  rather  an  inference  from 
the  divisions  into  which  the  subject  has  been 
parted,  than  a  doctrine  sanctioned  by  daily  expe- 
rience.      There    appears    a   doubt   as   to  the    ac- 
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1836,       curacy  and  certainty  of  the  divisions  themselves, 
Jan.  18th.     ^^^   ^  ^   ^hsi  is   Said  to  form    the  judidum. 
Oughton,  I  find,  in  his  Synopsis,  says :  **  Judicium 
«.         **  ex  tribus  constat,  videlicet ;  principio,  quod  est 
AND  r!^?    '^  litis  contestatio ;  intennediis,  quae  sunt  probationes ; 
fine,  qui  est  sententia." — **  Litis  contestationem 
prsecedunt  nonnulla  (quae  praeparatoria  judicii  ap- 
^*  pellantur) ;  utputa,  citatio,  certificatorium,  procura- 
*^  tons  constitutio,  libelli  oblatio."  So  that,  according 
to  his  definition,  even  the  appearance  of  the  Proctor 
in  the  Cause,  and  the  offering  of  the  libel,  are 
merely  preparatory  proceedings,  and  prior  to  the 
litis  contestatio.     In  Conset  (pt.  2,  c.  1,  s.    1,  par. 
3,)  it  is  said  :  **  That  which  (according  to  Wesem- 
becy)  is  called  preparatory  to  judgment,  (but  is  no 
essential  part  of  it),  is  the  citation,  and  the  mediate 
parts  (scil.)j  the  proof  made  in  the  cause.     But 
Mynsinger  proves  the  contrary  (sciL)  that  the  jus 
vocatiOf  this  calling  to  justice,  or  the  citation,  is  to 
"  be  accounted  for  the  very  foundation  of  the  judicial 
**  order,  being,  as  it  were,   the  catisi}i  sine  qua  non,'* 
To  be  sure,  it  is  a  rather  startling  proposition,  that 
by  possibility  the  proofs  could  be  taken  in  a  cause, 
and  yet  there  be  no  lis  pendens. 

I  confess,  in  this  state  of  things,  I  find  extreme 
diflficulty  in  sajring  that  the  lis  pendens  is  entirely 
governed  by  their  being  a  litis  contestatio.  In  the 
first  place,  a  litis  contestatio  exists  only  in  plenary 
suits,  and  it  is  not  easy  to  say  what  is  equivalent 
to  the  litis  contestatio  in  summary  and  other  pro- 
ceedings. This  point  was  very  much  considered 
in  the   case  of    Byerly  and   Windus,   (a)    which 

(a)  5  Barn,  and  Cressw. 
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went  to  the    Court  of   King's  Bench.     Mr.  Jus-       1836. 

tice  Bayley   says  there,   if   the  report  is  correct,  j^u  isth. 
"  According  to  the  usage  and  course  of  proceeding        ^^ 
''  in   the   Courts    Christian,   neither  the   personal  «• 

Sherwood 

"  answer  nor  the  plea,  ever  put  in  issue  any  of  the  ahd  Kay. 
**  facts  in  a  libel ;  they  are  put  in  issue  or  admitted 
"  by  a  previous  step, — a  negative  or  affirmative 
^'  issue ;  a  negative  issue  denying  what  the  libel  states, 
^'  an  affirmative  issue  adn^itting  it."  This  is  true 
repecting  the  plenary  form,  but  it  is  exceedingly 
difficult  to  say  what  the  litis  contestation  or  joining 
issue,  is  equivalent  to,  in  the  summary  form  of  pro- 
ceeding. Again,  if  the  litis  contestatio  be  necessary 
to  constitute  a  lis  pendens,  the  contumacy  of  a  party 
may  completely  defeat  it.  For  an  instance  of  this 
kind  occurred  about  a  twelvemonth  ago,  where  the 
party  absconded ;  and  in  such  cases,  the  party 
legally  interested,  may  have  used  all  due  diligence 
in  promoting  the  Suit,  and  yet,  by  the  contumacy 
of  the  party  proceeded  against,  justice  may  be  de- 
feated . 

In  order  to   throw  a  light  upon   this  doubtfii) 
point,  a  variety  of  authorities  have  been  cited  from 
the   Civil   Law.      Now   I   must  observe,  that,  to  I 
constitute  these  authorities  law  in  Englan^j  they 
must  have  been  received  and  acted  upon  here  ;  and  | 
especially  is  it  necessary  to  adhere  to  this  principle;  ^ 
when  it  is  sought  by  them  to  bind  the  legislature  to 
the  use  of  a  technical  expression.    These  are  autho- 
rities, not  as  to  a  great  principle  of  law,  but  to  the 
practice  of  foreign  Courts ;  and,  therefore,  d  fortiori^ 
they  must  be  received  and  acted  upon  here,  in  order 
to  be  entitled  to  any  weight  at  all.     In  the  third 
place,  without  going  through  all  these  authorities 
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1836.  minutely,  which  would  occupy  a  considerable  and 

j^^  igjjj^  unnecessary  8pace  of  time,  I  think  I  may  truly  say, 

— •  that  they  are  not  all  clear  and  consistent  upon  the 

V.  subject,  but  that  there  are  material  differences  be- 

Sherwood       . .%  .^ 

AWD  Ray.     tween  these  writers. 

I  find  that,  in  Scotland,  where  the  whole  system 
of  ancient  jurisprudence  is  mainly  built  on  the  Civil 
Law,  and  where  reference  is  hourly  made  to  books 
of  authority  on  the  law  and  practice  of  that  sys- 
tem, a  question  similar  to  the  present  was  raised  in 
the  year  1787,  in  the  case  of  Morrison  and  Al- 
lardes  (a).  In  that  case,  which  was  a  matrimonial 
suit,  a  question  arose  as  to  the  term  lis  pendens,  and 
what  constituted  a  lis  pendens ;  and  this  distinction 
occurs,  that  originally,  by  the  law  of  ancient  Rome, 
the  service  of  the  citation  did  not  constitute  a  lis 
pendensj  by  reason  that  the  citation,  or  summons 
itself,  was  so  vague  and  uncertain,  being  without 
specification,  that  no  person  could  say  what  was  the 
matter  in  dispute.  But  this  fact  was  stated  in  the 
argument;  that,  after  the  time  of  Justinian,  and 
when  the  citation  served  in  the  cause  contaiifed-  a 
more  accurate  specification  of  the  facts  and  the^o- 
ceedings,  the  question^  assumed  a  different  aspect, 
and  was  differently  decided.  Singularly  enough, 
that  point  in  the  argument,  whether  6r  not  the 
issue  of  the  citation  constituted  d  lis  pendens yjexcited 
the  greatest  difference  of  opinion  amongst  the  learned 
judges  who  then  presided  in  the  Scotch  Courts. 
There  were  no  less^an  three  on  one  side,  and  two 
on  the  other ;  and  the  two  dissentients  were  as  learned 
persons,  men  of  as  high  character  for  Jegal  ^itnow- 

**  '    (fl)  Morrison's  Dictj^Dec.  8335. 
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ledge,  as  ever  adorned  the  Scottish  bench.     On  one       1836. 
side  were  the  Lord  President  Dundas,  the  Lord     7a^^i8th^ 
Justice  Clerk  Miller,  and  Lord  Eskgrove,  who  held       '^^ 
that  the -service  of  the  citation  did  not  constitute  a  «. 

lis  pendens ;  on  the  other  side,  Lord  Monboddo  and  and  Ray. 
Lord  Braxfield  held  the  contrary.  Lord  Braxfield 
is  admitted  to  have  been  one  of  the  most  eminent 
of  the  learned  judges  of  that  country.  In  tracing 
this  question  further,  I  find  that  it  was  considered 
at  the  time,  that  the  subject  was  left  in  doubt  and 
uncertainty ;  and  Mr.  Bell,  the  learned  commen- 
tator on  the  law  of  Scotland,  says,  that  it  is  still 
considered  unsettled. 

These  considerations  bring  me  to  this  point :  I  am 
not  satisfied  in  my  own  mind  that  there  is  any  distinct  \ 
technical  meaning  notoriously  attached  totheexpres-  ! 
sion  lis  pendens.  I  am  not  satisfied  in  my  judgment 
that  the  meaning  sought  to  be  attached  to  it  by  the 
counsel  for  Mr.  Sherwood  has  been  clearly  and  dis- 
tinctly recognised  by  Ecclesiastical  Law  and  Prac- 
tice. I  am  not  satisfied  that  the  Civil  Law  is  clear 
or  uniform  on  this  point,  or  received  here. 

Then  how  stands  the  question,  with  reference  to 
analogous  proceedings  in  other  Courts  of  this  coun- 
try ?  It  is  not  necessary  to  penetrate  deeply  into 
the  mode  in  which  the  subject  has  been  considered 
in  Courts  of  Common  Law,  because  I  have  had  the 
good  fortune  to  find  a  decision  in  a  Court  of  Equity, 
which  appears  to  have  a  strong  bearing  on  the  sub- 
ject ;  a  decision  which,  from  the  period  at  which  it 
took  place,  I  consider  more  valuable  than  if  it  had 
been  pronounced  in  any  proceeding  at  the  present 
time.  The  case  which  I  advert  to  is  that  of  "Pigott 
against  Nower,"  which  is  reported  in  3  Swanston's 
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18S6.       Reports  (a).     The  case  itself  was  decided  by  Lord 
Jan.  18th,     Nottingham  in  the  year  1677.     I  will  state  the 
-r —        reason  why  the  decision  in  this  case  is  entitled  to 
V.         great  weight.      In  the  first  place,  it  is  notorious 
a""r!^?     that  the  proceedings  in  the  Court  of  Chancery, 
were  originally  much  more  founded  on  the  doctrines 
and  practice  of  the  Civil  Law,  than  those  of  the 
Common  Law  Courts  of  the  country  were.     Li  the 
second  place,  the  decision  was  given  at  a  time  when 
the  proceedings  of  that  Court  were  more  in  con- 
formity to  its  ancient  forms  of  process,  than  they 
have  subsequently  been.     Thirdly,   it  is  the   au- 
thority of  liOrd  Nottingham,  than  whom  a  higher 
authority  could  not  be  produced. 

Lord  Nottingham,  in  deciding  the  question,  laid 
down  what  he  considered  to  he  a  lis  pendens^ 
'^  I  conceived,"  he  says,  (it  is  a  paragraph  in  a 
note,  p.  535)  '^  that  a  judgment  after  the  teste  of  a 
' '  gubpasna,  and  before  the  return  of  it,  or  before 
^^  the  bill  filed,  is  a  judgment  pendente  lite;  for 
^'  when  the  subpcma  is  returned,  it  is  depending 
'^  from  the  teste  of  it,  as  all  other  originals  are, 
'*  and  so  much  was  implied  in  the  resolution  of 
<^  <  Burgh  V.  Francis/  It  was  objected  that  it  could 
''  not  properly  be  said  lis  pendens  till  the  bill  filed, 
'^  because,  till  then,  the  true  cause  of  suit  is  not 
**  known,  the  subpcma  being  only  quibusdam  certis 
'^  de  causis ;  but  I  regarded  not  the  objection,  be- 
''  cause  every  subpcsna  is  as  certain  as  a  latitat^  and 
'^  yet  the  Common  Law  allows  a  latitat  to  bind 
'*  from  the  teste^  and  the  Chancery  will  favour  a 
*'  subpoena  more  than  a  latitat ;  nay,  perhaps,  it  will 

(a)  Pigott  V.  Nower,  3  Swaneton,  p  535. 
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"  control  the  Common  Law  in  case  of  a  latitat ,  as  I       1886. 
"  have  add  before  in  *  Parker  and  Dee/ "     This    ^n.~^. 
appears  to  be  the  common  sense  of  the  rule, — that        ^^ 
is,  that  the  lis  pendens  should   be  considered  to     ^    v. 
commence  nom  the  time  of  taking  oat  the  formal     and  Ray. 
proceedings,  from  whatever  Court  they  may  origi- 
nate, and  serving  notice  of  those  proceedings,  or 
attempting  to  serve  it  on  the  defendant,  provided  < 
the  instroment  initiating  or  commencing  the  process 
shall,  with  sufficient  clearness  and  certainty,  state 
the  object  of  the  suit :  for  this  appears  to  be  the 
principle  which  has  governed  from  the  time  of  Jus* 
tinian  to  the  present  day.     Now  the  citation,  in  this 
case,  does  clearly  shew  the  parties  to  the  suit  the 
jurisdiction,  and  the  objects  sought  to  be  obtained 
by  the  suit.     Then  I  am  strongly  inclined  to  come    \ 
to  the  conclusion,  that  Parliament  has  used  these 
words  in  a  general  sense,  and  I  can  discern  no  ade- 
quate reason  for  imposing  a  more  restricted  meaning. 
I  conceive  that  the  Legislature  intended,  that  the 
relief  proposed  to  be  given  should  not  be  extended 
to  cases,  save  where  persons  having  an  interest,  had 
already  asserted  that  interest  by  the  commencement 
of  legal  proceedings.     I  cannot  conceive  any  just  or 
adequate  cause  for  a  different  intention,  and  for  de- 
priving them  of  their  right  to  prosecute  a  suit, 
which,  in  this  case,  was  as  much  commenced  baiid 
fide  by  the  party,  by  the  service  of  the  citation,  as  if 
a  Ktis  cantestatio  had  taken  place.     For  these  rea- 
sons, I  have  come  to  the  conclusion,  that  it  is  my 
duty  to  overrule  the  first  objection,  and  to  state  my 
conviction,  that  Mr.  Ray  is  not  barred  from  prose- 
cuting this  suit  on  the  ground  that  no  suit   was 
depending  in  the  Ecclesiastical  Courts  at  the  time 
of  the  passing  of  the  Act  in  question. 


// 
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1836.  I  now  come  to  the  consideration  of  the  second 

Jan.  i8th~    poi"^*  which  has  been  raised  in  this  case,  on  which, 

■—        I  confess,  I  have  felt  infinitely  greater  difficulty ; 

t;.  whether  it  is  competent  to  Mr.  Ray,  the  father,  to 

^"^2!^?     bring  a  suit  in  a  civil  form.     There  are  two  forms 

of  proceeding  in  such  cases,  criminal  and  civil; 

and  it  may  be  necessary  to  consider  the  object  of 

I  both.    In  the  criminal  form  of  proceeding,  the  office 

of  the  Judge  may  be  promoted  by  any  one,  with 

the  permission  of  the  Judge  himself;  the  promoter 

need  have  no  interest ;  for  the  object  of  the  suit  is 

to  punish  and  prevent  the  commission  of  that  which 

the  law  deems  an  offence ;  it  does  not  seek  to  secure 

or  advance  the  interest  of  any  one,  if  such  effect  is 

produced  by  the  sentence,  it  is  purely  incidental, 

and  no  part  of  the  judicial  object  of  the  suit*     With 

respect  to  a  civil  suit,  it  is  admitted  on  all  hands, 

that  to  enable  any  person  to  institute  a  suit  in  the 

I  civil  form,  the  individual,  seeking  to  commence  the 
suit,  must  make  out  an  interest  of  some  kind  or 
other.  The  difficulty  appears  to  be  to  determine 
what  that  interest  should  be.  But  the  fact,  that 
the  party  proceeding  should  have  an  interest,  clearly 
defines  the  nature  of  the  suit,  namely,  that  it  is  not 
adpublicam  vindictamy  but  for  the  interest  of  the 
party  concerned,  who  brings  the  suit. 

To  prevent  all  confusion,  I  may  observe,  before  I 
proceed  further,  that  all  considerations  as  to  suits 
in  respect  to  minors,  have  no  application  to  the 
present  question.  Here  both  parties  are  of  age; 
the  parent,  as  the  natural  guardian,  has  no  power 

/  to  bring  such  a  suit,  nor,  if  he  were  dead,   would 

I  any  testamentary  guardian  have  any  authority  what- 

•  soever  so  to  proceed. 

Again :  I  observe  that  a  case  might  arise,  in 
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Jan.  18th. 
Ray 

V, 

Shbrwood 
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which  a  father  himself  might  not  have  such  an  in-  1S36. 
terest  as  that  set  up.  For  instance :  if  Emma 
Sarah  Ray  had  been  previously  married,  and  had 
children  surviving,  the  father  clearly  would  have  no 
interest  in  caee  of  intestacy,  and,  as  father,  it  is  Tm^rH? 
clear  that  he  could  not  bring  this  suit.  Any  of- 
fence to  his  feelings,  any  desire  to  prevent  an  in- 
tercourse he  might  deem  culpable — all  such  objects 
would  be  properly  and  fitly  attained  by  a  criminal 
proceeding ;  but  they  are  not  at  all  within  the  view 
or  compass  of  a  civil  suit,  which  protects  only  the  r     f^--^^ 

civil  interests  of  mankind.  These  considerations  t^"^^  i^q^j^-^^ 
appear  to  me  to  advance  the  case  another  step,  and  !.  ^^^'^i^ji^^^^^  ^ 
to  shew  that  it  is,  as  next  of  kin,  entitled  in  case  of  '  ^  ILA^^^^^^ 
intestacy,  only,  and  without  reference  to  the  pa-  ^^^i 
temal  character,  in  any  other  view,  that  the  right 
to  prosecute  must  be  contended  for :  for  I  see  no 
sufficient  legal  ground  to  support  the  argument, 
which  has  been  ingeniously  contended  for,  that 
a  father,  qua  father,  has  any  right  whatever 
which  is  not  equally  incidental  to  other  rela- 
tions. Now,  in  following  up  this  view  of  the 
question,  two  very  important  points  suggest  them- 
selves; the  first  is,  that  the  relationship  of  the  party 
proceeding  in  the  suit,  may  be  denied,  and  a  pre- 
liminary suit  of  interest,  as  it  is  called,  may  take 
place.  The  second  is,  that  the  relationship  of  the 
party  proceeding  in  the  suit  may  be  that  of  a  cousin, 
or  any  relation  entitled,  in  case  of  intestacy,  to 
share  in  the  property  of  the  party,  to  almost  any 
degree  of  remoteness.  I  do  not  find  that,  either  in 
the  case,  or  in  the  argument,  there  is  any  prefer- 
ential distinction  on  the  ground  of  interest  in  case 
of  intestacy.     The  point  then  is  this  :    will  the  in-  ] 
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18S6.     j  jterest,  in  case  of  intestacy,  be  sufficient,  without 
Jan.  18th.  f  ^^gard  to  the  degree  of  rektionship  ? 
"^  In  my  inquiries  into  this  subject,  I  have  en- 

ti.         deavoured  to  ascertain  whether  this  question  *has 
Ind  Hay.     becu   decidcd   in  any  former  case  by  competent 
authority ;  for  it  would  be  a  great  relief  to  my 
mind,  if  I  could  truly  say,  that  it  had  been  so  de- 
cided, and  I  had  only  to  submit  to  the  authority  of 
precedent.     In  the  case  of  "  Faremouth  and  Wat- 
son,'" (a)  the  point  incidentally  arose  ;  but  it  cannot 
be  truly  said  that  the  Judge  decided  it.    In  that  case 
the  interest  was  a  pecuniary  and  benefidal  interest, 
there  was  a  remainder  to  the  person  promoting  the 
suit,    contingent  on  one  of    the  parties  married 
dying  without  lawful  issue.     I  have  no  hesitation 
in  saying,  that  the  learned  Judge,  the  then  Dean  of 
the  Arches,  did  consider  that  such  was  an  adequate 
interest  to  enable  the  party  to  maintain  a  civil  suit. 
Incidentally,  a  discussion  took  place,  as  to  whether 
a  person  entitled  to  share  in  an  intestacy,  had  a 
persona  standi  in  a  suit  of  this  nature ;  but  the 
question  was  not  necessary  to  be  decided,  and  it 
was  not  decided.     The  learned  Judge,  Sir  John 
NichoU,  has  had  the  kindness  to  let  me  look  at  his 
notes,  and  I  find  that,  after  a  discussion  of  this 
question,  the  expressions  which  fell  from  him,  were 
the  following  :  '*  He  was  disposed  to  hold  that  such 
interest  would  be  sufficient."     I  have  the  greatest 
deference  and  respect  for  the  opinions  of  that  learned 
Judge,  and  it  is  not  necessary  for  me  to  say,  that 
for  any  judgment  he  may  have  given,  or  opinion 
he   may  have  expressed,  I  entertain  the  highest 

(a)  1  PhHL  355. 
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regard  ;  but  of  this  I  am  certain,  that  if  I  were  to       18S6. 
consider,  under  the  circumstances,  this  as  a  binding     jafl^Tisth 
determination  upon  me,  he  would  be  the  first  to       -— 
blame  me  for  so  doing.     I  am  sure  he  would  think,         «. 
that  giving  the  utmost  consideration  to  the  dis-     and  Ray? 
cuflsion  which  has  been  had   upon  this  point,   I 
ought  not  to  consider  this  as  a  dictum  binding  upon 
me  as  a  precedent,  but  that  I  should  look  at  the  ques- 
tion on  principle ;  I  should  be  doing  him  injustice  if  1 
imagined  he  entertained  a  difierent  opinion.     The 
next   case  is  that  of  "Turner   and   Meyers."  (a) 
That  case  certainly  does  not  in  any  way  settle  this 
point,  though  I  shall  presently  have  to  consider  the 
judgment  in  that  case^  and  its  material  bearing  on 
the  present     It  is  useless  to  state  other  authorities. 
After  the  fullest  search  .1  have  been  able  to  make,  I 
find  that  by  none  of  them  has  the  question  been  defi- 
nitively settled. 

The  nekt  mode,  then,  after  considering  whether 
the  law  is  settled  or  not,  is  to  look  at  the  practice  of 
this  Court;  to  see  whether  there  has  been  such 
long  and  uniform  usage,  in  uncontested  cases,  as  to 
enable  the  Court  to  place  reliance  on  such  usage, 
so  as  to  hold  it  to  a  certain  degree  the  law  of  the 
Court.  I  am  enabled  to  say  that,  neither  in  num- 
ber of  precedents,  nor  on  any  other  ground,  is 
there  miy  thing,  in  the  practice  of  the  Court,  sufii- 
cient  to  l^ad  me  to  any  such  conclusion. 

Then,  I  am  at  last  driven  to  consider  and  to 
decide  this  point  on  principle  ;  I  am  to  determine 
whether  an  interest  in  case  of  intestacy  be  suffi- 
cient,— the  words  of  the  citation  put  it  on  this 
ground,  as  relates  to  the  legitimacy  of  the  children 
only, — ^that  is  the  only  point  of  the  case  now  to  be 

(a)  1  Cons.  Rep.  414.  ^ 
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1836,  decided.  The  interest  of  a  father,  qua  intestacy, 
might  be  as  much  affected,  if  there  were  a  lawful 
husband,  as  by  legitimate  children.  Is  this  the 
V.  interest  which  the  law  contemplates?  I  see  no 
a™Ray.  means  of  tracing  the  origin  of  these  proceedings, 
which  are  buried  in  the  darkness  of  antiquity. 
The  absence  of  all  reports  and  information  renders 
it  impossible  to  say  what  was  the  true  origin  of  the 
law  on  this  point.  At  first,  by  our  own  law,  these 
marriages  were  not  only  null  and  void,  ab  initio ^ 
but  always  continued  so.  It  has  been  truly  stated, 
that  it  was  the  interference  of  the  Common  Law 
Courts,  which,  in  such  cases,  prohibited  the 
Spiritual  Courts  from  bastardizing  the  issue,  after 
the  death  of  one  of  the  parties,  that  created  the 
distinction — the  very  unnatural  distinction — of 
voidable  and  void :  for  voidable  is  void,  ab  initio. 
Having  nothing  but  conjecture  to  guide  me,  so  far 
as  I  can  conjecture,  it  may  be  supposed  that,  as  by 
possibility  the  Judge  might  refuse  to  allow  his  office 
to  be  promoted,  a  civil  form  was  therefore  allowed 
to  persons  having  an  interest,  to  protect  that  interest, 
which  would  be  otherwise  damnified.  But  this  does 
not  lead  me  to  the  definition  of  the  species  of  interest 
deemed  sufficient.  What  is  the  test  ?  How  am  I 
to  try  it  ?  Whether  is  it  a  devisable  interest,  or 
transferable,  or  what  else?  Such  an  interest  as 
this  may  be  called  spes  successumis.  I  lay  out  of 
the  question  the  fact,  whether  this  lady  actually 
had  property,  respecting  which  she  might  die  in- 
testate ;  because  I  am  convinced  that  the  right  to 
sue  never  can  depend  on  the  fact.. 

In  considering  what  the  test  should  be,  I  am, 
to  a  certain  degree,  led  to  a  branch  of  the  law, 
with  which  we  in  these  Courts  are  not  very  fa- 


CONSISTORY    COURT    OF    LONDON. 


189 


miliar,   and   respecting  which,  I   entertain  great       ^^^- 
difficulty  in  following  up  my  examination.     Sup-     j^q,  13^1,^ 
pose  devisability  to  be  considered  a  test.     The  dis-        "^ 
tinction  is,  that  contingent  and  executory  interests  v. 

may  be  devised,  provided  the  person  who  is  to  take  amd  Rat. 
is  certain,  and  the  interest  would  be  descendible, 
if  not  devised.  This  distinction  is  laid  down  in 
Roe  V.  Jones,  (a)  Here,  clearly,  the  interest  would 
not  be  a  descendible  interest ;  it  is  one  of  a  pos- 
sible nature  only,  and  not  descendible.  Is  the  test 
to  be  the  power  of  contracting  for  the  transfer 
of  it?  I  feel  that  this  is  a  subject  which  I  am 
not  able  to  investigate  in  all  its  ramifications.  I 
do  not  know  that  I  can  come  to  the  conclusion, 
that  it  is  competent  to  any  person  to  contract  for 
the  sale  or  transfer  of  this  interest,  even  suppose  it 
can  be  called  an  interest  not  subject  to  defeasance. 
I  very  greatly  doubt  the  possibility  of  this  being 
the  true  test :  for,  supposing  such  an  interest  ca- 
pable of  being  transferred,  I  know  not  why  another 
relation,  having  a  strong  hope  of  succession  by  the 
death  of  a  nearer  relation  before  the  person  in 
question,  might  not  set  up  a  claim ;  a  father  has 
an  interest  in  case  of  intestacy,  but  a  father  has  a 
degree  less  interest  than  a  son.  I  will  put  a  case  : 
suppose  a  lunatic  of  twenty-five,  a  father  greatly 
advanced  in  age,  and  a  brother ;  the  brother's  in- 
direct chance  might  be  more  valuable  than  the 
father's  interest :  yet  if  this  were  admitted,  the 
consequence  would  be  perfectly  absurd,  for  it  would 
travel  (id  infinitum ;  for  any  person,  having  an  in- 
terest spe  successionis,  if  it  might  be  transferred, 
would  be  entitled  to  sue  in  a  civil  suit. 

I  do  not  like  to  venture  an  opinion  as  to  what 

(a)  1  H.  Black.  30.     3  T.  R.  88. 
VOL.  I.  O 
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1886.       species  of  claim  might  be  made  the  subject  of  con- 


jan.  i8tb.     tract  in  equity.     Many  things  may  be  the  subject 
"j^       of  contract,  which  cannot  be  called  an  interest, 
^-  though  possibly  valuable,  as  personal  service,  and 

AND  Rat.  covenant  not  to  carry  on  business :  is  this  an 
interest  which  would  survive  to  an  assignee  in 
bankruptcy?  I  find  in  Scotland,  where  the  Civil 
Law  is  in  force,  and  has  power  to  adjudicate 
for  debt  every  species  of  property,  that  such  a 
«p6#  Mccessionis  is  not  capable  of  being  adjudged 
for  debt.  Does  this  species  of  right  or  interest 
give  a  person,  having  it,  the  power  to  interpose  in 
any  case,  or  any  right  of  action  ?  For,  after  all,  that 
is  the  point.  In  other  words,  has  a  person,  interested 
in  case  of  intestacy,  a  right  of  action,  in  respect 
to  the  property  of  the  person. who  may  hereafter 
die  intestate?  I  apprehend  not,  except  in  case 
of  lunacy  ;  but  that  is  distinguished  from  the  pre- 
sent ease ;  for  in  the  case  of  a  lunatic,  the  spes  sue- 
cessionis  may  be  said  to  be  different  in  its  nature, 
from  the  incapacity  of  the  lunatic  to  make  away 
with  the  property.  Would  a  person  have  a  right 
of  action  when  the  property  belonged  to  an  indi- 
vidual of  sound  mind  ?  I  apprehend,  none  what- 
ever in  law  or  equity.  Then  I  am  at  a  loss  to  un- 
derstand why  a  right  of  action  should  exist  in  this 
case,  and  not  under  any  other  circumstances. 

Is  there  any  authority  bearing  on  this  point  ? 
I  think  there  is,  and  that  is  the  authority  of  Lord 
Stowell  himself.  It  is  not  a  decision  on  the  point 
itself,  but  it  bears  on  the  point  at  issue.  Lord 
Stowell  says,  in  the  case  of  Turner  v.  Meyers : 
'*  Cases  of  consanguinity  have  been  also  mentioned, 
'^  but  in  those  the  public  have  an  interest  to  abate  a 
"scandal."     The  interest  of  the  public  in  abating 
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a  scandal  is  the  ground  of  the  criminal  suit.    *'The       ^836, 


"  criminal  suit  is  open  to  every  one  ;  the  civil  suit     jan.  leth. 
"to  every  one  shewing  an  interest;   but,  in  that.      "^^ 
" respect,  the  fether  is  b\' no  means  privileged,   as!'        «'• 

1  1  ./»       •  11  '   Sherwood 

"  he  must  shew  a  specific  interest  as  well  as  any  •  aho  Rat. 
"other  person."  Now  what  did  Lord  Stowell 
mean  by  these  words  ?  I  doubt  extremely  whether 
he  meant  by  *  *  specific  interest"  merely  an  interest 
in  case  of  intestacy.  **  As  well  as  any  other  per- 
^'  son ;"  I  am  inclined  to  be  of  opinion  that  Lord 
Stowell  in  these  expressions,  meant  an  interest  of  a 
different  kind,  a  more  direct  interest  than  the  one 
in  question.  I  think,  therefore,  that  to  a  certain 
extent,  and  not  intending  to  press  the  authority  of 
Lord  Stowell  too  fer,  these  particular  words  do 
appear  to  bear  upon  the  present  question;  and, 
not  meaning  to  shelter  myself  under  the  shadow 
of  a  great  name,  if  I  am  in  the  slightest  degree 
in  error,  I  think,  so  far  as  his  judgment  is  capa- 
ble of  being  applied  to  the  present  case,  it  sup- 
ports the  view  I  have  taken  of  the  question. 

Then,  if  this  be  the  true  state  of  the  case,  if  there 
be  no  authority  in  favour  of  the  right  to  sue  on  such 
an  interest  in  case  of  intestacy  only ;  if  I  must  decide 
this  point  on  principle,  and  if  such  an  interest  could 
not  give  a  right  of  action  in  any  other  Court ;  if  I  am 
bound  to  hold  that  it  is  a  mere  q>es  successionisy  not 
entitling  the  party  to  interfere  with  the  status  of 
others  by  civil  action ;  (and  I  have  come  to  this 
conclusion,  that  so  far  as  I  have  carried  my  inquiries  ]  ^ 
this  is  the  true  state  of  the  case ;)  then  I  am  under 
the  necessity  of  declaring  that,  in  my  opinion,  Mr. 
Ray  has  not  a  suflSicient  interest  to  support  the  pre- 
sent suit. 

The   circumftance  which  was   brought  to  my 

o  2 
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1836,       attention,   before   I   proceeded  to  pronounce  my 
Jan.  18th.     decision,  cannot,  and  ought  not,  in  the  slightest 
"T —       degree  to  bias  my  view  of  the  question  ;  I  mean, 
V.         that,  in  the  present  instance,  there  has  been  no  co- 
AND  Ray.     habitation  ;  and  I  learn  from  the  proxy  which  has 
been  exhibited  in  the  cause,  that  there  is  an  incli- 
nation on  the  part  of  the  wife  to  be  relieved  from 
the  connexion.     To  this  circumstance,  I  think,  I 
am  bound  to  pay  no  attention.     It  is  the  first  duty 
of  a  Judge  to  ascertain  what  are  the  facts  on  which 
his  judgment  is  to  depend,  and  never  to  allow  it  to 
be  warped  by  particular  considerations,  applicable 
to  any  individual  case,  which  ought  not  to  form 
any  part  of  the  matter  for  his  decision.     It  may  be 
true,  that  on  this  occasion,  if  the  marriage  could  be 
set  aside,  it  might  be  productive  of  happiness  and 
comfort  to  all  parties  concerned ;  but  true  it  also  is, 
that  I  am  to  decide  the  question,  as  if  no  such  con- 
siderations belonged  to  it,  and  as  if  it  involved  also 
the  legitimacy  or  illegitimacy  of  the  children. 

I  have  now  stated  at  some  length  the  various 
reasons  which  have  operated  on  my  mind,  to  lead 
me  to  this  conclusion ;  and  it  is  some  satisfaction 
to  me  to  know,  that  there  are  ample  means  of  re- 
viewing my  judgment ;  and  if,  on  sifting  and 
examining  the  grounds  upon  which  my  opinion  is 
placed,  it  should  appear  to  be  unsound,  the  party 
may  obtain  redress  and  justice  elsewhere.  I  am 
under  the  necessity  of  rejecting  the  libel  and 
the  additional  Articles. 


From  this  decision  an  appeal  was  prosecuted  to 
the  Arches  Court  of  Canterbury.  ^^    v.  ivv^ii^'i  /l,*, 
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RAY  against  suerwood  and  ray. 


Judgment.  .^^ 

Sir  Herbert  Jenner, 


This  case  comes  before  the  Court  on  an  appeal     J»]3Mi2a»- 

from  the  decision  of  the  Judge  of  the  Consistorial  The  service  of 

and  Episcopal  Court  of  London,  who  has  rejected  cient  to  couti- 

the  libel  offered  in  a  suit  of  nullity  of  marriage  by  of  rait*"  ^^^^ 

reason   of  incest,    brought  by   Mr.  Robert  Ray,  ^^wfj^  ,hg 

father  of  Emma  Sarah  Ray,  one  of  the  parties  in  ^t^er'^llwif 

the  cause,  against  Mr.  Thomas  Moulden  Sherwood  fi««at  iotereet 

■  m«-«       T^  1        •  •  /         1       !•    1  to  enable  him 

and  Miss  Kay,  as  having  an  interest  (so  the  rather  to  a  suit  in  the 
describes  himself)  in  the  legitimacy  or  illegitimacy  thVpu^iMior 

rtf  hpr  iQsnP  annulling  the 

OI    ner  issue.  marriage  of  hia 

The  question  depends  on  the  Act  of  Parliament  J?™*^^^^'^''*'* 
recently  passed  with  reference  to  marriages  of  this  yermngthe 

^  tL  judgment  of 

description,  which  were  voidable — Mr.  Sherwood  the  Conagtoiy 
having  married  (as  it  is  alleged)  the  sister  of  his  poUit  ** 
deceased  wife.  The  citation  in  the  original  cause 
was  extracted  on  the  24th  August,  1835,  and  was 
personally  served  on  both  parties  the  same  day, 
and  was  returned  into  Court  on  the  9th  September, 
the  court-day  immediately  following  the  day  on 
which  the  citation  was  extracted  and  served.  An 
appearance  was  given  for  one  of  the  parties,  Miss 
Emma  Sarah  Ray,  cm  that  day;  no  appearauce 
was  given  for  the  husband  till  the  14th  October. 
The  Proctor  then  appeared  for  Mr.  Sherwood,  not 
under   protest,   but   absolutely,   and    a    libel   was 
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1836.  prayed.     The   libel   was  brought  in,  and   subse- 

Jniy  i2th.  quently  additional  articles.     The  admission  of  the 

"^  libel  and  additional  articles  was  opposed  ;  the  case 

«•  was  fully  argued  in   the  Court  below,   and  the 

Shsbwood 

AKD  Rat.  Judge  finally  rejected  the  libel  on  the  18th  Ja- 
nuary, 1836.  From  this  rejection  of  the  libel  the 
present  appeal  is  brought,  and  the  case  now  comes 
on  for  the  opinion  of  this  Court. 

Before  I  proceed  to  consider  the  peculiar  cir- 
cumstances of  the  case,  and  the  grounds  of  objec- 
tion to  the  libel,  it  is  proper  to  state  the  facts 
pleaded ;  because  it  may  be  very  important  to  see 
what  is  the  case  set  up,  before  the  Court  proceeds 
to  apply  the  law  to  it.  The  libel  in  the  first  place 
pleads  the  marriage  of  the  father  and  mother  of 
the  party  in  the  present  suit  in  October,  1799  ;  the 
birth  of  several  children,  and  amongst  others,  of  a 
daughter,  born  on  the  4th  January,  1807,  and  bap- 
tised Anna  Rachel  Louisa,  and  who  was  the  first 
wife  of  Mr.  Sherwood.  It  then  pleads  the  birtli 
of  another  daughter,  on  the  14th  June,  1812,  who 
was  baptised  Emma  Sarah,  and  who  is  the  party  in 
the  present  cause  ;  so  that,  at  the  date  of  the  mar- 
riage, she  was  not  a  minor,  but  of  full  age. 

The  libel  then  pleads  the  marriage  of  the  elder 
of  the  two  sisters  on  the  17th  July,  1827,  at  the 
parish  of  St.  George,  Bloomsbury,  by  license,  and 
that  the  issue  of  that  marriage  were  two  children, 
both  now  living.  It  pleads  the  death  of  Mrs. 
Sherwood,  the  first  wife,  on  the  3rd  April,  1834, 
and  then  sets  forth  the  law  applicable  to  the  ques- 
tion before  the  Court,  namely,  that  by  the  Law 
and  Canons  Ecclesiastical  now  in  full  force  in  this 
kingdom,  particularly  the  99th  Canon  of  1603, 
'*  it  is  ordered  and  directed,  that  no  person  shall 
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"  marry  within  the  degrees  prohibited  by  the  laws       18S6. 
**of  God,  and  expressed  in  a  table  set  forth  by     juiy  12th. 
'^  authority   in  the  year  1563;  and  that  all  mar-        "r^ 
^'riagesso  made  and  contracted  shall  be  judged  v- 

''  incestuous  and  unlawful,  and  consequently  shall     4nd  Ray. 

*  <  be  dissolved  as  void  from  the  beginning ;  and 
' '  the  parties  so  married  shall  by  course  of  law  be 
''  separated."  It  then  goes  on  to  plead,  that  ^'  by 
'^  the  first  table  of  the  degrees  of  marriage,  set 

*  *  forth  by  the  Most  Reverend  Father  in  God, 
*'  Matthew  Parker,  by  Divine  Providence  some 
"  time  Lord  Archbishop  of  Canterbury,  Primate 
**  of  All  England,  and  Metropolitan,  in  the  year 
*'  of  our  Lord  1563,  it  is  expressly  ordered  that  a 
*'  man  may  not  marry  his  wife's  sister;"  and  it 
then  refers  to  the  canon  and  table. 

In  the  10th  article  it  pleads  the  marriage  now 
in  question  as  having  taken  place  on  the  29th  June, 
1835,  in  the  parish  church  of  St.  Mary,  White- 
chapel,  in  pursuance  of  banns  published  in  that 
churchonly,  ^^  in  which  publication  of  banns  both  the 
*^  parties  were  described  as  of  that  parish,  although 
''  neither  of  them  had  ever  resided  in  that  parish." 
— These  words  must  be  expunged  from  the  libel 
before  it  can  be  admitted,  the  Court  being  express-| 
ly  prohibited  by  the  Marriage  Act,  from  inquiring' 
into  the  residence  of  the  parties  in  any  suit  touching  * 
the  validity  of  a  marriage  once  celebrated. — It  also 
pleads  the  entry  of  the  marriage  in  the  register 
book :  and  further,  that  immediately  after  the 
ceremony,  for  the  purpose  of  preventing  the 
marriage  coming  to  the  knowledge  of  the  father 
and  her  family,  and  as  previously  arranged,  Miss 
Ray  returned  to  her  father's  house,  and  continued 
to  live  and  reside  with  him  and  his  family  as  she 
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1836.       had  thentofore  done  ;  that  she  and  Mr.  Sherwood 
July  i2tb.     concealed  from  them  the  fact  of  marriage,  as  well 
"T^        as  their  previous  intention  to  be  married ;  and  that 
V-  the  same  was  not  discovered  till  the  22d  August 

AND  Bat.  following,  the  citation  being  extracted  on  the  24th 
of  that  month,  the  intervening  day  between  the 
discovery  and  the  24th  being  a  Sunday,  so  that  no 
step  could  have  been  taken  earlier  after  the  mar- 
riage was  discovered. 

TJje  11th  article  exhibits  the  entry  of  the  mar- 
riage, and  pleads  the  identity  of  the  parties  (that 
is,  that  the  person  married  by  the  name  of  Emma 
Sarah  Ray  to  Mr.  Thomas  Moulden  Sherwood,  is 
the  daughter  of  Mr,  Robert  Ray,  and  the  sister  of 
Anna  Rachel  Louisa  Sherwood,  the  first  wife  of 
Mr.  Sherwood. 

The  remaining  articles  are  merely  formal,  plead- 
ing the  jurisdiction  of  the  Court,  over  the  cause 
and  the  parties ;  and  the  last  article  concludes  with 
praying  "  that  the  marriage  so  had  may  be  pro- 
*  *  nounced  and  declared  to  have  been  and  to  be  ab- 
**  solutely  null  and  void  to  all  intents  and  purposes 
**  in  the  law  from  the  beginning,  by  reason  of 
**  incest,  in  pursuance  of  and  in  conformity  with 
"  the  aforesaid  99th  Canon,  and  laws  Ecclesiastical  of 
"  this  realm  ;  and  that  the  parties  proceeded  against 
"  may  be  condemned  in  the  costs  of  the  proceed- 
**ings''  Annexed  to  the  libel  are  copies  of  the 
entries  of  the  several  marriages  and  deaths 
pleaded. 

In  the  course  of  the  proceedings  additional  arti- 
cles were  given  in,  as  I  have  already  said,  which 
pleaded,  in  supply  of  proof  of  the  10th  article, 
namely,  the  concealment  of  the  marriage  from  the 
father,  a  letter   alleged   to  have  been  written  by 
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Mr.  Sherwood  and  addressed  to  Mr.  Henry  Ray, 
who,  I  presame,  is  a  member  of  this  lady's  family, 
which  is  dated  (and  this  is  not  immaterial)  on  the 
17th  August,  1835,  the  discovery  of  the  marriage 
not  being  made  till  the  22d  of  the  month  ;  they  go 
on  to  plead,  that  under  the  will  of  her  maternal 
great  uncle,  the  daughter  of  Mr.  Ray  is  entitled  to 
considerable  property,  and  in  supply  of  proof  is 
annexed  an  extract  from  the  will  of  her  great 
uncle. 

These  are  the  contents  of  the  libel  and  addi- 
tional articles,  and  if  what  is  there  pleaded  can  be 
established  by  proof,  it  is  quite  impossible  to  say, 
that  this  is  not  a  case  which  calls  loudly  for  the 
interference  of  those  Courts,  to  whose  cognizance 
such  questions  properly  belong.  In  the  first  place, 
this  is  a  contract  which  is  prohibited  by  the  laws 
both  of  God  and  man — for  so,  sitting  in  an  Eccle- 
siastical Court,  I  should  be  bound  to  consider  it, 
even,  if  I  were,  as  I  am  not,  among  the  number 
of  those  who  privately  entertained  any  doubt  upon 
the  subject.  In  the  second  place  it  is  a  secret  and 
clandestine  marriage ;  perhaps  not  clandestine  in 
the  strict  legal  meaning  of  the  term,  for  the  term 
'*  clandestine"  is  applied  by  the  law  to  a  marriage 
where  there  has  not  been  a  due  publication  of 
banns,  and  I  am  not  at  liberty  to  enter  into 
that  question — but,  morally  speaking,  and  using 
the  common  acceptation  of  the  term,  it  is  a  secret 
and  clandestine  marriage,  purposely  and  studiously 
concealed  from  the  knowledge  of  those  who  were 
directly  interested  to  prevent  one  of  the  parties 
from  entering  into  the  unhallowed  contract.  Last- 
ly, it  is  a  case  calling  for  the  interference  of  the 
Court ;  because,  as  I  collect  from  the  libel,  there 
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18S6.       has  been  no  cohabitation  of  the  parties  since  the 

Jttiyiaih.     marriage,  so  that  it  is  not  too  late  now  for  the 

"j^        Court  to  prevent  the  consummation  of  the  offence, 

^    «'•  if  the  law  has  not  placed  an  insuperable  barrier  to 

AND  Rat.     any  proceeamg  for  that  salutary  purpose. 

That  this  Court  would  and  ought  to  lend  its  aid 
and  assistance  towards  the  accomplishment  of  so 
desirable  an  object,  cannot  be  doubted;  and  I  have 
myself  no  hesitation  in  saying  that  I  should  feel 
great  regret  if  I  were  to  find  myself  placed  in  such 
a  situation  as  to  be  obliged  to  reject  this  libel,  and 
thereby  in  effect  to  pronounce  that  the  validity  of 
this  marriage  could  not  be  questi(med.  What 
would  be  the  condition  of  the  parties  and  of  the 
Court,  if  such  should  be  its  present  decision  ?  Mr. 
Sherwood  would  have  a  right  to  claim  the  eomar- 
^um  of  his  wife  ;  and  if  she  reftised  to  cohabit  with 
him,  he  would  be  entitled  to  institute  a  suit  in  these 
Courts,  not  for  the  purpose  of  compelling  her  to  re- 
turn to  cohabitation  in  his  house  (for  into  it  she  has 
never  entered  as  his  wife),  but  to  afford  him  the 
consortium  viteBy  which  she  has  withheld  from  him 
by  his  own  consent  from  the  date  of  the  marriage 
to  the  present  time.  The  Court  would  thus  be  ac- 
cessory to  the  commimon  of  that  offence,  of  which 
there  is  every  reason  to  believe  she  is  at  the  pre- 
sent moment  innocent.  And  when  the  Court  has 
issued  its^a^  to  compel  her  to  cohabit  with  her 
husband,  it  may  the  next  day,  in  another  branch  of 
its  jurisdiction,  be  called  upon  to  punish  her  for 
the  very  crime,  to  the  commission  of  which  the 
Court  itself  has  been  an  instrument ;  for,  looking 
at  the  words  of  the  Act  of  Parliament,  I  am  by  no 
means  prepared  to  say  that,  in  prohibiting  the  Ec- 
clesiastical Courts  from  annulling  marriages  of  this 
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kind,  subsisting  at  the  time  of  the  passmg  of  the       1886. 
Act,  the  legislature  has  altered  the  law  in  any  other     j^i"  12^. 
respect.  — 

I  am  not  prepared  to  say ,  that  the  parties  may  v. 
not  be  punished  by  the  Ecclesiasdeal  Law  for  the  akH^at. 
incest,  though  the  validity  of  the  marriage  cannot 
be  called  in  question.  How  stood  the  law  before 
this  Act  of  Parliament  ?  Originally,  as  now,  these 
marriages  were  void  ab  initio^  when  sentence  was 
pronounced  by  the  Ecclesiastical  Court :  and  it  ap- 
pears that  the  Ecclesiastical  Courts  were  in  the 
habit  of  annulling  these  marriages,  even  after  the 
death  of  the  parties,  after  the  death  of  both,  or  of 
one  only.  And  this  seems  to  have  been  the  prac- 
tice antecedent  to  the  Canon  of  1603,  as  will  be 
evident  from  a  reference  to  the  ArticuU  CXeriy  (a) 
by  Archbishop  Bancroft,  in  the  3d  James  I.,  (in 
the  year  1606)  whence  it  appears  that  the  practice 
had  existed  for  a  long  time  before,  and  that  the 
Ecclesiastical  Courts  complained  of  the  inter&reaee 
of  the  Temporal  Courts  in  cases  of  Ecclesiastical 
cognizance,  and,  amongst  others  (in  the  20th  ar- 
ticle), ''  that  a  prohibition  had  been  awarded  in  a 
*'  case  of  an  incestuous  marriage,  suggesting,  under 
pretence  of  a  Statute  of  Henry  VIIL,  that  it  ap- 
pertained to  the  Temporal  Courts,  and  not  to  the 
"  Ecclesiastical,  to  determine  what  marriages  are 
^Mawful,  and  what  incestuous,  by  the  Word  of 
"God."  To  which  the  answer  of  the  Twelve 
Judges  was,  ^ '  That  these  were  cases  that  we  (the 
"  Temporal  Courts)  may  deal  with,  both  with  mar- 
**  riages  and  deprivations ;  as  where  they  (the  Ec- 
''  clesiastical  Courts)  will  call  the  marriage  in  ques* 

(a)  2  Inat.  614. 
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18S6.       •*tion  after  the  death  of  any  of  the  parties:  the 
j^j  jj^jj      "  marriage  may  not   then  be  called  in  question, 

**  because  it  is  to  bastardize  and  disinherit  the  issue, 

V.  *^  who  cannot  so  well  defend  the  marriage  as  the 

Aw^RTr!*  "  parties,  both  living,  might  themselves  have  done." 
The  practice,  then,  clearly  existed  at  that  time  of 
declaring  these  marriages  void  after  the  death  of 
the  parties,  and  the  Temporal  Courts  interfered  for 
the  purpose  of  protecting  the  interest  of  the  issue 
of  such  marriages,  and  not  that  of  the  guilty  par- 
ties ;  for  as  it  appears  from  the  case  of  Harris  v. 
Hicks,  (a)  in  the  4th  and  5th  of  William  and  Mary, 
where  a  man  had  married  the  sister  of  his  deceased 
wiib,  and  it  was  suggested  that  the  second  wife  was 
dead,  and  a  son,  the  issue  of  the  second  marriage, 
would  be  entitled  to  lands ;  the  Temporal  Court  in 
that  case  issued  a  prohibition  against  these  Courts 
proceeding  to  annul  the  marriage  between  the  par- 
ties after  the  death  of  one  of  them,  hut  it  did  not 
prohibit  them  from  punishing  the  survivor  for  the 
incest  committed  during  cohabitation. 

If  this,  then,  was  the  state  of  the  law  at  that  pe- 
riod, what  has  occurred  to  alter  it  since  ?  Nothing 
but  this  Act  of  Parliament,  passed  on  the  3 1st 
August,  1835,  the  5th  and  6th  of  William  IV.,  so 
often  adverted  to  in  the  course  of  these  proceedings. 
What  did  this  Act  of  Parliament  do  ?  The  title  of 
it  is, '^  An  Act  to  render  certain  marriages  valid, 
^^  and  to  alter  the  law  with  respect  to  certain  void- 
'^  able  marriages."  And  if  the  object  of  the  Act 
had  been  to  declare  all  such  marriages  existing  at 
the  time  of  the  passing  of  the  Act,  notwithstanding 
they  were  originally  illegal,  good  and  valid  mar- 

(A)  2  Salk.  548. 
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riages  to  all  intents  and  purposes  (as  has  been  c<m- 
tended  it  does  by  the  learned  counsel  for  Mr. 
Sherwood),  it  might  admit  of  a  question,  whether, 
under  such  circumstances,  this  Court  could  punish 
the  parties  for  incestuous  cohabitation ;  but  the 
enacting  part  of  the  Act  does  not  declare  any  such 
thing.  After  declaring  in  the  preamble — "  Whereas 
marriages  between  persons  within  the  prohibited 
degrees  are  voidable  only  by  sentence  of  the  £o* 
clesiastical  Court,  pronounced  during  the  lifetime 
of  both  the  parties  thereto,  and  it  is  unreasonable 
that  the  state  and  condition  of  the  children  of 
marriages  between  persons  within  the  prohibited 
degrees  of  affinity  should  remain  unsettled  during 
so  long  a  period,  and  it  is  fitting  that  all  mar* 
riages  which  may  hereafter  be  celebrated  between 
pei-sons  within  the  prohibited  degrees  of  con- 
sanguinity or  affinity  should  be  yf>90  facto  void, 
and  not  merely  voidable ;"  then,  in  the  enacting 
part  of  the  Act,  I  find  these  words: — *' Be  it 
therefore  enacted,  that  all  marriages  which  shall 
have  been  celebrated  before  the  passing  of  this 
Act  between  persons  being  within  the  prohibited 
degrees  of  affinity,  shall"  not  be  good  and  valid 
to  all  intents  and  purposes,  but  ''  not  hereafter  be 
annulled  for  that  cause  by  any  sentence  of  the 
Ecclesiastical  Court,  unlera  pronounced  in  a  suit 
which  shall  be  depending  at  the  time  of  the  pas- 
sing of  this  Act :"  and  the  Act  has  nothing  to  do 
with  marriages  within  the  prohibited  degrees  of 
consanguinity. 

The  enacting  part  of  the  Act  does  not  declare 
these  marriages  to  be  good  and  valid  to  all  intents 
and  purposes,  as  might  be  supposed  from  the  title 
of  the  Act ;   and  although  the  title,  as  well  as  the 
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18S6.  preamble,  may  be  important  where  there  is  any 

July  12th.  doubt  or  ambiguity  in   the  enacting  part    of   a 

"^  statute,  when  a  reference  may  be  made  to  the  title 

^    ^'  and  preamble  for  the  purpose  of  explaining  such 

Sherwood  *  ^  r      r  .  • 

AND  Kay.  doubt  and  ambiguity ;  but  the  title  can  give  no 
effect  to  the  enacting  words  of  a  statute,  where 
those  words  are  plain  and  unambiguous.  I  apprehend 
that  they  are  independent  of  the  title,  which  can 
have  effect  only  so  far  as  to  obviate  and  explain 
doubt  or  ambiguity  in  the  enacting  part  of  a  statute. 
I  do  not  think,  where  the  enacting  part  of  the 
statute  is  to  the  effect  '^  that  all  marriages  which 
^*  shall  have  been  celebrated  before  the  passing  of 
"  this  Act  between  persons  being  within  the  pro- 
**  hibited  degrees  of  affinity,  shall  not  hereafter  be 
^*  annulled  for  that  cause  by  any  sentence  of  the 
'^  Ecclesiastical  Court,''  that  this  amounts  to  a  pro- 
hibition to  the  Ecclesiastical  Court  to  punish  the 
parties  under  another  branch  of  the  law  for  in- 
cestuous cohabitation.  I  apprehend  the  law  is  not 
altered  in  this  respect,  and  that  the  Court  is  not 
prohibited  by  this  Act  from  punishing  parties  for 
such  cohabitation,  although  it  cannot  declare  the 
marriage  null  and  void. 

Again,  if  we  look  to  the  preamble  of  the  Act,  it  is 
not  for  the  protection  of  the  parties  who  have  been 
guilty  of  the  offence,  for  such  it  is  by  the  Eccle- 
siastical Law  and  by  the  law  of  God,  but  for  the 
protection  of  the  children,  for  that  is  the  purpose 
and  object  of  the  Act,  to  settle  the  state  and  con- 
dition of  the  innocent  issue  of  such  marrii^^es,  not 
to  screen  the  delinquent  parties.  But  whatever, 
may  have  been  the  intention  of  the  Legislature,  and 
whatever  may  be  the  effect  of  this  Act  of  Parlia- 
ment, the  marriage  had   between  the  two  parties, 
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Thomas  Moulden  Sherwood  and  Emma  Sarah  Ray,       1836. 
is  an  incestuous  marriage,  and  must  ever  so  remain,     jyjy  i^th. 
The  law  of  God  cannot  be  altered  by  the  law  of 
man.     The   Legislature  may   exempt  the  parties 
from  punishment ;  it  may  legalize,  humanly  speak-     Ik©  Rat. 
ing,  every  prohibited  act,  and  give  effect  to  any 
contract,  however  inconsistent  with  the  Divine  law, 
but  it  cannot  change  the  character  of  the  Act  itself, 
which  remains  as  it  was,  and  must  always  so  re^ 
main,  whatever  be  the  effect  of  the  Act  of  Parlia- 
ment. 

I  have  adverted  to  these  points,  which  are  not 
immediately  connected  with  the  real  issue  to  be  de- 
cided by  the  Court,  in  consequence  of  something 
which  occurred  during  the  argument,  su^esting 
that  the  Court  was  bound  to  submit  in  this  matter 
to  the  expressed  opinion  of  the  Legislature ;  and 
undoubtedly  the  Court  would,  if  the  intention  or 
the  opinion  of  the  Legislature  were  clearly  and  ex- 
pressly declared,  be  bound  to  follow  the  advice 
given  to  it ;  so  that  it  was  not  immaterial  for  the 
Court  to  endeavour  to  ascertain  what  its  true  and 
real  meaning  was ;  and  I  am  not  prepared  to  say, 
looking  at  the  Act  of  Parliament,  that  the  Legis- 
lature has  declared  any  opinion  that  such  mar-^ 
riages  are  not  contrary  to  the  Divine  law — on  the 
contrary,  I  think  the  Act  itself  shows,  that  the  Le- 
gislature entertained  no  opinion  of  the  kind — for 
what  is  the  fact?  it  says,  that  '^all  marriages 
**  which  shall  have  been  celebrated  before  the  pas- 
"  sing  of  this  Act,"  that  is,  the  31st  August,  1835, 
"  between  persons  being  within  the  prohibited  de- 
**  grees  of  affinity,  shall  not  hereafter  be  annulled,*' 
and  so  on.  But  after  having  stated  in  the  preceding 
section  the   inconveniences   arising  from  the  ex- 
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1836.  isting  state  of  the  law,  and  the  prejudice  which  the 
children,  the  issue  of  Buch  marriages,  who  are  inno- 
cent, sustain  thereby,  it  goes  on  to  enact  *'  That  all 
**  marriages  which  shall  hereafter  (that  is,  after  the 
IsTkT.  "  31st  August,  1836)  be  celebrated  between  per- 
**  sons  within  the  prohibited  degrees  of  consanguinity 
'^  or  affinity  shall  be  absolutely  void  to  all  intents 
**and  purposes  whatsoever."  So  that  instead  of 
expressing  an  opinion  tending  to  show  that  it  con- 
sidered such  marriages  innocent,  and  that  they  are 
not  contrary  to  the  Divine  law,  the  Legislature 
rather  affirms  the  proposition,  by  declaring  all  such 
marriages  in  future  ^ '  absolutely  null  and  void  to 
**  all  intents  and  purposes  whatsoever."  The  Le- 
gislature has  expressed,  as  strongly  as  it  could  do, 
that  these  marriages  are  still  illegal  and  contrary 
to  the  law  of  God ;  although,  for  the  protection  of 
innocent  parties,  not  to  screen  the  delinquents,  it 
has  declared,  that  those  marriages  shall  be  un- 
questioned, which  were  celebrated  at  the  time  of 
the  passing  of  the  Act,  under  the  particular  cir- 
cumstances and  conditions  mentioned  in  the  first 
section.  But  this  is  not  a  question  which  the 
Court  is  called  upon  to  determine,  and  it  is  there- 
fore not  necessary  to  proceed  further  into  the  con- 
sideration of  it. 

It  is  proper  now  for  the  Court  to  consider  the 
grounds  upon  which  the  admission  of  the  libel, 
which  is  now  before  the  Court,  has  been  opposed 
by  the  counsel  for  Mr.  Sherwood — for  Miss  Ray 
(under  which  name  I  shall  call  her,  as  there  is  no 
necessity  for  describing  her  as  falsely  called  Sher- 
wood, but  I  shall  call  her  by  her  original  name, 
her  father's  name,  to  which  she  is  entitled  until 
this  marriage  is  pronounced  good  and  valid)  has 
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shown  herself  desirous  to  retrieve  the  error  into       1836. 
which  she  has  fallen ;  she  does  not  oppose  the  ad-   "^tii^^h. 
mission  of  the  libel.  -— 

The  grounds  of  objection  are  two — first,  that  by  t>. 
the  recent  Act  of  Parliament,  the  Ecclesiastical  AN^Rr^!* 
Court  is  prohibited  from  entertaining  this  question ; 
and,  secondly,  that  the  party  promoting  the  suit 
has  no  such  interest  as  will  entitle  him  to  appear 
and  pray  the  interference  of  the  Court  to  declare 
this  marriage  null  and  void.  The  first  of  these 
questions  will  depend  upon  the  construction  of  the 
Act  of  Parliament ;  the  second,  upon  general  prin- 
ciples which  are  not  affected  by  the  statute.  Both 
have  been  argued  with  great  talent,  zeal,  and  in- 
dustry, by  the  counsel  on  both  sides  engaged  in 
the  cause  (if  I  am  so  entitled  to  call  it),  and  the 
Court  has  been  referred  to  a  variety  of  authorities, 
writers  on  the  practice  of  the  Courts,  foreign  and 
domestic,  who  have  treated  of  the  practice  of 
Courts  proceeding  according  to  the  Roman  Civil 
Law  ;  and  it  has  also  been  referred  to  the  decisions 
of  Courts  of  Law  and  Equity  ;  and  in  short,  no 
pains  have  been  spared  to  furnish  the  Court  with 
every  information  wliich  could  bjB  deduced  from 
any  source  which  could  bear  upon  the  questions. 

The  Act  of  Parliament  uses  the  phrase  "  all 
marriages"  which  is  perhaps  a  little  extraordinary, 
and  looks  as  if  the  legislature  had  originally  in- 
tended to  say  ^^  all  marriages  should  be  good  and 
valid,"  and  had  afterwards  altered  its  intention  ; 
for  it  says,  that  ^'.  all  marriages  shall  not  hereafter 
be  annulled,"  which  is  a  strange  phraseology  in  an 
Act  of  Parliament ;  the  meaning  clearly  is,  that  no 
marriage  shall  be  questioned  on  this  ground, 
which   shall   then    have   been  celebrated,   unless 
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18S6.       under  particular  circumstances.     But  it  is  neces- 

Jttiy  12th.     Miry  to  see  what  the  words  of  the  act  are  :  **  that 

"^        * '  all  marriages  which  shall  have  been  celebrated 

«.  <<  before  the  passing  of  this  act,  between  persons 

AMD  Rat.     '*  being  within  the  prohibited  degrees  of  affinity, 

'^  shall  not  hereafter  be  annulled  for  that  cause  by 

*'  any  sentence  of  the  Ecclesiastical  Court,  unless 

''  pronounced  in  a  suit  which  shall  be  depending 

''  at  the  time  of  the  passing  of  this  act.'' 

The  first  question  then  to  be  considered  is,  what 
did  the  Legislature  mean  and  intend  by  the  words 
**  suit  depending  in  the  JEcclesiastical  Court  ?**  It  is 
contended,  that  these  words  have  a  technical  sense 
applied  to  them ;  that  they  are  words  of  art ;  and 
being  words  of  art,  and  being  used  in  reference  to 
proceedings  in  the  Ecclesiastical  Courts,  the  Legis- 
lature must  be  supposed  to  have  used  them  in  the 
sense  applied  to  them  by  these  Courts ;  and  for  the 
purpose  of  ascertaining  the  real  meaning  of  these 
words,  the  Court  has  been  favoured  with  long  and 
elaborate  arguments,  fortified  and  sustained  by  re- 
ference to  the  various  authorities,  foreign  and 
domestic,  to  which  I  have  alluded  ;  and  it  has  been 
contended  from  all  these  authorities,  that  by  '^a 
^'suit  depending  in  the  Ecclesiastical  Court," 
must  be  meant  and  intended  a  lis  pendens  (the 
technical  term  in  these  Courts),  and  that  there  is 
no  lis  pendens,  and  can  be  no  lis  pendens,  until  there 
has  been  a  contestatio  litis ;  and  as  a  necessary  con- 
sequence, that  as  there  has  not  been  any  contestatio 
litis  in  this  case,  there  can  have  been  no  lis  pendens, 
and  consequently  no  suit  depending  in  the  Eccle- 
siastical Court,  at  the  time  of  the  passing  of  this 
act. 

I  confess,  it  was  not  without  some  surprise  that  I 
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heard  the  enunciation  of  this  proposition.     Having  18S6. 

had  considerable  experience  in  these  Courts,  and  juiy  ijtb. 
knowing  how  much  it  is  in  the  power  of  an  un-        "^ 
willing  party  to  protract  the  arrival  of  the  cause  at         «• 

Shbkwooo 

this  stage  of  the  proceeding  to  a  very  late  period  of  ahd  Hat. 
time,  I  confess  it  did  appear  to  me  somewhat 
strange  to  hear  it  gravely  suggested  and  gravely 
arguedi  that  the  words  ^'  suit  depending  in  the 
"  Ecclesiastical  Court"  meant  a  contestaiio  litis ;  and 
to  hear  it  as  gravely  suggested  and  argued,  that 
the  Court  could  not  pronounce  a  sentence  an- 
nulling a  marriage  of  this  description,  unless  there  ' 
had  been  a  contestatio  litis  at  the  time  of  the  passing 
of  the  act,  and  that  the  sense  in  which  the  Legis- 
lature must  be  supposed  to  have  used  these  words, 
would  necessarily  have  the  effect  of  defeating  its 
own  purpose ;  because  I  think,  if  that  is  the  sense 
in  which  the  Legislature  used  the  words,  it  was 
almost  impossible  for  any  individual  to  be  brought 
within  the  exception  of  the  prohibitory  clause. 

If  the  terms  are  to  be  interpreted  in  the  tech- 
nical sense  in  which  they  are  understood  in  the 
Ecclesiastical    Courts,  it   would  have  been   most 
difficult  for  the  Legislature  to  have  satisfied  itself, 
by  a  laborious  investigation  of  the  practice  of  these 
Courts,  as  laid  down  in  the  books  of  authority,  and 
by  consulting  the  foreign   commentators  on  the 
Roman  Civil  Law,  that  it  had  arrived  at  a  definite 
and  satisfactory  result ;  it  is  almost  absurd  to  sup- 
pose, that  the  Legislature  should  have  resorted  to 
such  sources  of  information  for  that  purpose ;  and 
little  less  absurd  to  Suppose,  if  it  had,  that  it  could 
have  arrived  at  a  satisfactory  conclusion  as  to  what 
a  lis  pendens  is,  according  to  the  writers  on  Ec- 
clesiastical law,  and  the  practice  of  those  Courts 
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1886.       which  have  adopted  the  Roman  Civil  Law  ;  for  I 


July  12th.     ^™  y®^  ^  learn  from  the  authorities  that  have  been 
•^^        cited,  what  is  the  express  equivalent  of,  or  the  mean- 
V'  ing  attached  to,  the  phrase  lis  pendens.   But  I  do  not 

AND  Rat.     think  it  necessary  to  go  into  any  of  these  autho- 
rities ;  I  have  not  looked  into  them  for  that  pur- 
pose, for  I  am  satisfied  that  it  could  not  have  been 
the  intention  of  the  Legislature  to  use  the  words 
in  a  technical  sense ;  and  I  am  sure  that  the  gen- 
tlemen of  this  bar,  who  are  Members  of  Parliament, 
would  have  been  extremely  surprised  if  they  had 
heard,  in  the  discussions  on  this  bill  in  the  House 
of  Commons,  any  thing  about  the  lis  pendensy  and 
that  it  was  not  till  the  contestatio  litis^  and  that  the 
contestatio  litis  would  have  the  eflFect  of  protracting 
the  period  almost  indefinitely,  and  that  it  would 
prevent  any  party  from  availing  himself  of  the  ex- 
ception.    I  believe  it  never  was  the  intention  of 
^  the  Legislature  to  give  these  words  the  narrow  and 
;  technical  sense  attributed  to  them  by  the  learned 
counsel  for  the   Respondent,  but  that  the  words 
were  used  in  their  common  every  day  and  popular 
meaning ;  that  they  were  meant  to  exclude  from 
the  prohibitory  enactments  of  the  statute  those  who 
having  rights  had  asserted  those  rights  with  a  view 
of  annulling  marriages  of  this  description. 

What  would  be  the  consequences  of  a  different  con- 
struction of  the  Act  of  Parliament?  Would  it  not 
lead  to  the  most  absurd  consequences  ?  First,  with 
reference  to  the  present  suit — not  suit,  for  I  am  not 
entitled  to  call  it  so — I  am  told  there  is  none,  that 
there  is  no  suit  depending,  though  it  has  com- 
menced. When  did  the  suit  commence?  The 
citation  was  taken  out  on  the  24th  August  last  year, 
and  was  personally  served  on  both  parties  the  same 
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day ;  it  was  returned  into  Court  on  the  9th  Sep-       1836. 
tember;  and  here  we  are  now  on  the   12th  July,     j^iy  12th. 
1836,  nearly  eleven  months  after,  it  is  admitted,  the  |      -r— 
suit  commenced,  debating  whether  there  is  a  suit  de-  \       v. 
pending  or  not ;   and   I  see  no  reason   why   this  i  and  Ray. 
question   should  not  continue  under  discussion  for  ^ 
another  twelvemonth,   or  indeed  for  an  almost  in- 
definite period  of  time,  if  the  party  is  willing  to 
avail  himself  of  all  the  delays  which  the  forms  of 
legal   proceedings  afford.     Let  us  see  what  steps 
have  been  taken  in  the  cause.     I  have  already  said 
that  a  citation  has  been  taken  out  in  the  cause,  and 
returned  by  the  party  on  the  9th  September,   the 
earliest  possible  period.     (And  here  I  may  notice 
that  Mr.  Ray  is  not  one  of  those  fifty  persons  who 
it  was  said  might  be  lying-by  to  avail  themselves 
of  citations  already  taken  out,  if  the  Court  should 
decide  that  this  was  a  suit  depending  at  the  time  of 
the  passing  of  the  Act ;  he  did  not  provide  himself 
with  a  citation  for  such  a  purpose ;  and  if  such  in- 
stances should  occur,  the  Court  would  know  how  to 
deal  with  them;  but  Mr.  Ray,  acting  for  the  interest 
of  himself  and  his  daughter,  at  the  earliest  possible 
period,  took  the   requisite  step   for  asserting  that 
interest,    and   I   have  no   doubt    whatever,    that 
in   this   proceeding,   he  is  actuated  by   none  but 
the  purest  and  sincerest  motives,  to  protect  the 
issue  of  the  marriage  of  his  daughter.     The  cita- 
tion being  served   on   Mr.  Sherwood,  the  other 
party,  an  appearance  was  given  for  him  on   the 
14th  October,   not  under  protest,  but  absolutely 
(thereby  admitting  the  jurisdiction  of  the  Court, 
and  that  the  Court  was  not  precluded  by  the  Act 
of  Parliament   from   proceeding  in  this  cause  of 
nullity  of  marriage)  ;  and  this  was  no  hasty  step  on 
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1886.  bis  part,  for  he  took  six  or  seven  weeks  to  consider 
j„,y  ,^  whether  or  not  he  should  submit  to  the  jurisdiction 
—  of  the  Court ;  for  though  the  citation  was  served 
V.  upon  him  on  the  24th  August,  there  was  not  any 
appearance  given  on  his  part  till  the  14th  October; 
and  then  he  appears  by  his  proctor,  and  authorizes 
him  to  pray  a  libel,  which  was  the  necessary  step 
to  bring  the  case  to  a  conclusion,  showing  that  the 
objection  to  the  jurisdiction  of  the  Court,  on  the 
ground  that  there  was  no  suit  depending  in  these 
Courts,  was  an  after  thought,  and  that  it  did  not 
occur  to  any  one  of  his  legal  advisers  in  the  first 
instance  to  make  this  a  ground  of  defence,  and  of 
objection  to  the  jurisdiction  of  the  Court.  This 
objection,  however,  was  brought  forward  in  long 
and  learned  arguments,  when  the  opinion  of  the 
Court  was  taken  on  the  admissibility  of  the  libel- 
All  the  circumstances  of  the  case  thus  came  before 
the  Court,  and  these  circumstances  are  not  imma- 
terial for  the  consideration  of  this  Court.  Mr. 
Sherwood  has,  therefore,  admitted  the  right  of  the 
father  to  appear  for  the  purpose  of  instituting  a 
suit  to  annul  this  marriage,  when  he  authorized  his 
proctor  to  appear  absolutely ;  and  all  the  circum- 
stances of  the  case  being  now  before  me,  I  must 
say,  that  if  the  letter  annexed  to  the  additional  ar- 
ticles was  written  by  Mr.  Sherwood,  I  do  not  think 
the  counsel  has  used  too  strong  terms  in  describing  it 
asanactofdeephypocrisyon  his  part;  This  marriage 
took  place  on  the  29th  June,  1835 ;  it  was  care- 
fully concealed  from  the  knowledge  of  Mr.  Ray,  as 
far  as  the  parties  could  conceal  it.  The  daughter 
returns  to  her  father's  house  in  the  same  circum- 
stances as  before,  there  being  no  cohabitation  of 
the  parties ;  she  continues  to  be  an  inmate  of  her 
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lather's  family ;  she  resides  under  his  protection ;  she       1^^* 
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is  supported  and  maintained  by  him  down  to  the  pre-     juiy  istb. 
sent  period ;  her  character  appears  the  same  as  before ;        "^ 
Mr.  Sherwood  does  not  claim  her  as  his  wife :  she     „   «- 
does  not  assume  the  name  of  wife,  nor  is  she  so  re-     avo  Rat. 
garded  by  any  other  member  of  the  family,  in  the 
house  at  the  time  ;  he  takes  every  means  of  con- 
cealing the  fact  from  the  knowledge  of  the  other 
party;  and  he  writes  on  the  17  th  August,  five  days 
before  the  marriage  was  discovered,  a  letter  to  a 
member  of  the  family,  which  I  do  not  go  too  far  in 
saying,  must  have  been  composed  for  the  purpose 
of  lulling  suspicions  (which  may  have  been  excited 
as  to  his  intentions  towards  this  daughter,  which 
may  have  been  observed  by  the  family)  until  there 
was  an  end  of  all  hopes  of  annulling  the  marriage 
by  the  passing  of  the  Act  of  the  Legislature.     I  do 
not  suppose  that  Mr.  Sherwood  had  any  superior 
means  of  knowing  what  was  going  forward  in  either 
House  of  Parliament.     It  has  been  said,  that  the 
bill  excited  a  great  sensation,  and  no  doubt  it  was 
calculated  to  do  so ;  and  it  is  not  unlikely  that  Mr. 
Sherwood's  attention  was  called  to  it,  and  that  he 
was  induced  to  set  on  foot  this  marriage  of  the 
29th  June ;  and  if  he  did  address  this  letter  on  the 
17th  August,  I  can  only  say,  that  it  is  properly 
described  as  an  act  of  deep  hypocrisy,  and  that  he 
has  no  right  to  expect  any  favour  at  the  hands  of 
the  Court.     The  Court  is  bound  to  apply  the  law 
equally  in  all  cases,  and  he  is  entitled  to  the  benefit 
of  all  the  law  allows  him ;  but  nothing  further  than 
that  can  be  expected  on  the  part  of  Mr.  Sherwood. 
But  what  have  been  the  proceedings  here  ?  The 
whole  process  in  the  Court  below  is  now  before  this 
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1836.       Court,  and  it  appears  that  a  libel  was  prayed  and 
July  12th.     brought  in;  its  admission  being  opposed,  it  was 
^^        debated   in   long  and   elaborate  arguments,   pro- 
V-         ceeding  on  the  same  grounds  and  the  same  autho- 
AND  Ray.     rities  as  on  the  present  occasion ;  and  the  learned 
Judge  of  the  Consistory  Court   of  London  took 
ample  time  to  consider  his  decision  ;   and  the  re- 
sult was,  that  he  rejected  the  libel,  thereby  putting 
an  end  to  the  proceedings  in  the  cause,  if  his  judg- 
ment had  been  final ;    but,  as  I  understand  and 
collect  from  the  arguments,  not  on  the  ground  that 
there  was  no  Us  pendens^  but  on  the  other  ground,  of 
the  insufficiency  of  the  interest  of  the  father  to  sustain 
the  suit ;  but  still  I  am  told  that,  although  a  libel 
has  been  prayed  and  brought  in,  and  though  the 
admission  of  that  libel  has  been  debated,  there  is  no 
suit  depending  in  these  Courts ;  and  the  result  is, 
that  if  all  these  proceedings  had  taken  place  before 
the  passing  of  the  Act,  and  the  Judge  had  thought 
the  libel  proper  to  be  admitted,  and  the  proctor  bad 
even  been  assigned  to  give  an  issue  to  the  libel : 
;  still  the  meaning  of  the  Act  of  Parliament  is,  that 
all  these  proceedings  amount  to  nothing,  and  that 
there  is  no  suit  depending  in  these  Courts.  Nothing 
surely  can  be  more  monstrous. 

If  the  legislature  intended  by  dependency  of  suit 
a  lis  pendens f  and  there  is  no  lis  pendens  till  a  can- 
testatio  litis,  nothing  can  be  more  absurd  than  such 
a  state  of  things ;  but  in  fact,  the  absurdity  does  not 
end  here,  nor  with  the  decision  of  the  Chancellor 
of  the  Consistory  Court  of  London  ;  for  this  Court 
is  now  in  possession  of  this  cause,  on  the  12th  July, 
1 836,  in  the  same  shape  and  form  as  it  was  in  the 
Court  below,  in  Michaelmas  Term,  1835.     An  in- 
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hibition  was  served  on  the  Court  below  (or  rather  1836, 
two  inhibitions,  for  the  party  appeared  under  pro-  j  .  j ^^ 
testy  and  the  Court  sustained  the  protest  as  to  one,  -- — 
and  overruled  the  other,  and  therefore  the  whole  «. 
of  the  time  which  has  elapsed,  is  not  attributable  to  an^r!?? 
the  ordinary  proceedings  in  the  cause,  part  of  the 
time  having  been  occupied  in  the  consideration  of 
the  protests  to  the  inhibition)  ;  but  an  inhibition 
was  served,  the  party  appeared,  proctors  were  con- 
stituted under  the  hands  and  seals  of  the  respective 
parties,  and  the  proctor  for  Mr.  Ray  has  brought 
in  a  libel  of  appeal,  at  the  prayer  of  the  proctor 
for  the  other  party,  Mr.  Sherwood.  To  this  libel 
of  appeal  an  issue  has  been  given,  so  that  there  is 
a  cantestatio  litis  in  the  cause  of  appeal,  though  not 
in  the  principal  cause  in  the  Court  below.  The 
libel  being  given  in,  was  admitted  without  op- 
position, and  an  issue  was  given  ;  the  proctor  for 
the  Appellant  was  assigned  to  prosecute  his  appeal, 
and  the  process  is  brought  in,  which  is  the  or- 
dinary practice  in  an  appeal  from  a  grievance ;  the 
process  or  copy  of  the  proceedings  in  the  Court 
below  being  the  proof  of  the  libel  of  appeal,  (and 
there  can  be  no  other  proof,  for  in  an  appeal  from 
a  grievance,  the  proof  consists  in  the  acts  of  the 
Court  below),  these  proceedings  have  been  brought 
into  this  Court,  and  amongst  them  the  libel  in  the 
principal  cause,  which  was  the  subject  of  discussion 
in  the  Court  below.  The  admission  of  this  libel 
has  been  discussed  and  debated  here,  and  this 
Court  is  now  called  upon  to  say,  whether  the  Judge 
of  the  Court  below  did  right  in  rejecting  it,  or 
whether  he  ought  not  to  have  advanced  one  step 
more  towards  giving  existence  to  this  suit,  by  ad- 
mitting the  libel.      For,  strange  to  say,  we  are 
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18S6.       gravely   told,   after  all  these   proceeding  in  the 
j^  i2th.     o^^gio^il  cause  and  in  the  Court  of  Appeal,  the  suit 

is  not  yet  in  existence,  has  not  yet  struggled  into 

V.         birth,  but,  though  it  has  been  '^  dragging  its  slow 
AvrRr^r     ^^  length  along"  since  its  commencement,  it  has  not 
advanced  yet  so  far  as  to  be  ^*  a  suit  depending  in 
"  these  Courts/' 

Again,  suppose  this  Court  should  decide  that  the 
Court  below  did  right  in  rejecting  the  libel,  Mr. 
Ray  might  not  be  disposed  to  abide  by  that  decision, 
and  might  choose  to  take  the  opinion  of  the  Court 
of  Appeal,  the  judicial  committee  of  the  Privy 
Council ;  or,  on  the  other  hand,  if  the  Court 
should  be  of  opinion,  that  the  Judge  of  the  Court 
below  did  wrong,  and  ought  to  have  admitted  the 
libel,  Mr.  Sherwood  might  choose  to  appeal  from 
the  decision  of  this  Court,  and  to  take  the  opinion 
of  a  superior  Court.  In  either  case  the  same  steps 
must  be  taken  again,  as  when  the  case  was  appealed 
to  this  Court:  an  inhibition  must  be  taken  out  with 
a  citation,  and  a  monition  to  this  Court  to  transmit 
the  process  to  the  superior  Couii;;  the  process  must 
be  transmitted,  the  proctor  for  the  party  must  ap- 
pear and  exhibit  his  proxy,  and  pray  a  libel ;  the 
libel  must  be  brought  in,  and  an  issue  given  to  the 
libel  of  appeal,  and  the  same  course  of  proceeding 
must  be  adopted  as  in  this  Court :  and  afker  all 
this  time  consumed,  the  question  will  remain  in 
the  same  state  as  it  did  in  the  Consistory  Court  of 
London  on  the  18th  January,  1836,  namely,  whether 
there  is  any  suit  depending  or  not. 

I  cannot  believe  that  there  was  any  intention  on 
the  part  of  the  Legislature  to  use  these  words  in  a 
technical  sense ;  but  supposing  that'  the  intention 
of  the  Legislature  was  so,  is  it  clear  what  the  tech- 
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nical  meaning  is  ;  and  is  the  Court  to  refer  to  all  1836. 

the  various  authorities  in  order  to  endeavour  to  as-  j^iy  iiwi. 

certain  the  technical   meanings  attached  to  the  "^ 
words?    It  is  by  no  means  my  intention  to  go  «. 

Shskwood 

through  the  numerous  Authorities  (no  light  reading  '  akd  Ray. 
for  the  dog-days),  in  order  to  dive  into  the  meaning 
of  these  learned  commentators,  which,  as  fiu*  as  the 
Court  has  examined  their  works,  would  lead  to  no 
satisfSetctory  conclusioil.     I  confess  that  what  was 
eited  in  the  argument,  would  not  lead  the  Court 
to  place  any  great  dependence  upon  what  is  to  be 
derived  from  the  disquisitions  and  divisions  of  these 
learned  writers,  as  to  the  proceedings  in  those 
Courts  which  are  governed  by  the  practice  of  the 
Civil  Law ;  and  I  think  I  can  find,  with  reference 
to  the  proceedings  of  this  Court,  sufficient  to  say 
what  a  '  ^  suit  depending"  is,  according  to  the  pro- 
ceedings of  these  Courts,  from  which  I  have  always 
understood,  and  have  no  doubt,  that  the  practice  of 
these  Courts  is  best  learned.     I  have  always  under- 
stood, that  from  the  instruments  in  the  proceedings 
of  these  Courts,  we  can  ascertain  the  practice  of 
the  Courts ;  and  what  are  the  instruments  which 
have  been  employed  in  this  suit?     Referring  to 
the  process  in  the  Consistory  Court  of  Loildon,  I 
find  a  proxy  exhibited  on  behalf  of  one  of  the  par- 
ties cited.   Miss  Emma  Sarah  Ray;  and  that  ex- 
pressly recites,  that  a  cause  was  depending  there. 
This  occurs  in  the  very   first  line  of  the  proxy : 
''  Whereas  a  suit  of  nullity  of  marrii^e  is  depend- 
^\  ing  and  undetermined  in  judgment  in  the  Con- 
'^sistorial  and  Episcopal  Court  of  London."    That 
is  the  first  thing  I  find  in  the  proxy  of  one  of  the 
parties  to  this  marriage,  who  is  willing  to  retrieve 
the  error  she  has  committed,  and  to  give  effect  to 
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18S6.       the  prayer  of  her  father,  to  have  this  marriage  pro- 

Juiy  12th.     nounced  null  and  void,  and   she  aatborized  her 

— —        proctor  to  give  an  affirmative  issue  on  her  behalf. 

V.         I  grant  that  Mr.  Sherwood  is  not  bound  by  any 

AND  Ray?     admission  in  the  proxy  of  Miss  Ray,  the  other 

party,  and  I  know  his  proxy  is  conceived  in  different 

terms,  and  I  give  his  legal  advisers  credit  for  the 

caution  which  they  have  used  ;  for  Mr.  Sherwood's 

proxy  merely  recites,    that   ^'  a  citation  has  is- 

'^  sued,"  and  authorizes  his  proctor  to  appear  to  that 

citation  :  but  let  us  see  how  the  proceedings  stand, 

when  the  case  is  brought  by  appeal  here. 

When  an  appeal  is  alleged,  apud  acta,  there  is 
no  recital  of  there  being  a  cause  depending.  The 
next  step  is,  when  the  inhibition  is  returned,  and 
an  appearance  given  (for  I  do  not  proceed  to  con- 
sider what  took  place  under  the  protest).  The 
proxy  anthorizing  the  appearence  of  the  proctor  for 
Mr.  Sherwood  in  this  Court,  is  different  from  that 
in  the  Court  below ;  and  hence  I  am  led  to  ima- 
gine, that  in  the  opinion  of  the  learned  counsel  for 
Mr.  Sherwood,  who  advised  him  in  the  first  in- 
stance to  object  to  the  jurisdiction  of  the  Court 
below,  on  the  ground  of  there  being  no  suit  depend- 
ing in  that  Court,  the  decision  of  that  Court  was 
satisfactory,  and  that  he  had  not  intended  to  ui^e 
the  same  objection  ;  and  it  does  appear  as  if  I  was 
warranted  in  such  conclusion ;  for  I  find,  that  there 
is  not  the  same  caution  used  in  the  proxy  itself  in 
this  Court:  it  runs  •'Whereas  there  has  been  a 
**  certain  pretended  suit  of  nullity  of  marriage 
*^  depending  and  undetermined  in  judgment  in  the 
"Consistorial  and  Episcopal  Court  of  London." 
So  that  here  the  term  "  pretended"  is  introduced, 
which  is  merely  a  word  of  form  ;  but  still  if  it  is 
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a  pretended  suit,  there  was  a  suit  of  some  kind  de-       18S6. 
pending ;  and  this  is  the  ordinary  form  of  proxy     juiy  uth. 
which  is  used  on  all  occasions.     Again,  I  find,        r — 
when  the  parties  are  before  this  Court  by  their         «. 
proctors  so  constituted,  and  authorized  to  appear,     and  Ray. 
it  is  in  an  appeal  from  a  grievance,  in  a  cause  *^  de- 
**  pending  and  undetermined  in  judgment  in  the 
*'  Consistorial  and  Episcopal  Court  of  London." 

The  next  step  is  the  libel  of  appeal ;  and  what 
does  that  state  ?  True,  it  is  the  libel  of  appeal  of 
Mr.  Rav,  and  not  of  Mr.  Sherwood :  but  it  is  in 
the  same  form  as  in  other  cases ,  and  it  sets  forth 
that  a  suit  was  lately  depending  and  undetermined 
in  judgment  in.  the  Court  below,  and  that  an 
appeal  has  been  instituted  ;  and  now  the  objection 
to  the  admission  of  the  libel  is,  that  there  is  no  suit 
depending  in  the  Ecclesiastical  Court,  though  the 
proxy  of  the  party  objecting  to  the  admission  of 
the  libel,  in  his  very  first  instrument,  recites  the 
pendency  of  a  suit  in  these  Courts.  It  may  be 
said,  that  the  libel  of  appeal  is  an  instrument 
drawn  up  by  the  party  whose  interest  it  is  to  es- 
tablish the  jurisdiction  of  the  Court,  and  to  show 
that  there  was  a  cause  depending.  This  is  true  ; 
and  in  order  to  meet  this  objection,  the  Court 
directed  libels  of  appeal  to  be  looked  up  in  other 
cases  of  a  similar  description  by  other  parties.  I 
find  a  case  which  I  think  has  much  the  same  com- 
plexion B^  the  present,  which  was  decided  in  the 
Court  of  Arches  by  my  predecessor  in  this  chair ; 
the  case  oC  Balfour  against  Carpenter  (a),  which 
is  reported  in  the  first  volume  of  Dr.  Phillimore's 
Reports^     It  was  an  appeal  from  the  Consistorial 

(a)  1  Fhill.  20^. 
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1836.       and  Episcopal  Court  of  Exeter,  from  the  rejection 
j^,  ^^      of  a  part  of  the  libel  in  a  suit  of  nullity  of  marriage, 

by  reason  of  the  license  having  been  granted  by  a 

V.  person  who  had  no  authority  to  grant  it,  and  a  part 
AfiD^B,^^  of  the  libel  was  rejected,  and  from  that  rejection 
an  appeal  was  brought  to  this  Court.  I  find  the 
appeal  is  stated  in  this  way.  It  was  a  business  of 
appeal  and  complaint  by  William  Balfour,  of  a 
grievance ;  and  in  the  libel  of  appeal  is  stated — 
''  that  it  was  a  suit  depending  in  the  Consistorial 
^'  and  Episcopal  Court  of  Exeter,  in  a  certain  cause 
"  of  nullity  of  marriage,*'  in  which  the  Judge  of 
that  Court  had  rejected  one  of  the  articles  of  the 
libel,  and  from  such  rejection  an  appeal  was 
brought  to  the  Court  of  Arches.  I  have  now 
before  me  the  original  papers  in  that  appeal,  and 
I  find  that  the  libel  sets  forth  as  I  have  stated, 
that  it  was  an  appeal  in  ^'a  caiue  depending'*  in 
the  Court  below;  and  it  recites  these  words — **a 
*'  cause  of  nullity  of  marriage  depending  in  the 
''  Consistorial  and  Episcopal  Coiurt  of  Exeter ;" 
and  therefore  it  is  not  the  form  of  proceeding  in 
this  cause  only,  but  it  is  the  customary  form  (and 
I  may  say  the  regular  form),  and  it  is  the  same  in 
all  the  cases  to  which  I  have  referred — and  many 
other  cases  might  be  produced,  for  the  form  is  the 
same  in  all  cases  of  appeal :  in  all,  the  expression 
is  '^  a  suit  depending''  or  ^' a  cause  depending,"  in 
respect  to  the  question  on  which  the  appeal  is 
brought^  and  the  form  is  not  peculiar  to  this  Court. 
So  much  for  the  common  soutces  of  information 
from  which  we  are  accustomed  to  derive  our  know- 
ledge as  to  the  practice  of  these  Courts,  all  of 
which  concur  in  stating  '^  a  cause  depending," 
notwithstanding  that,  in  an  appeal  from  a  grievance 
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on  account  of  the  rejection  of  the  libel,  there  can       1886. 
have  been  no  cantesiatio  Utis^  and  conBeqnently,     TJayi^thT 

according  to  the  argument  of  the  learned  counsel       

for  the  Respondent,  there  can  have  been  no  suit —         «. 
no  Us  pendens.     But  in  all  these  cases,  a  cause  is     ANrS!^? 
described  as   *^  depending ''  before  the  cantesiatio 
Ktis. 

If  it  was  necessary  to  cite  authorities,  I  should 
like  to  refer  to  domestic  writers,  those  who  more 
particularly  treat  of  the  practice  of  the  profession, 
deriving  their  knowledge  from  experience ;  and 
there  is  one  authority  which  I  will  advert  to,  and 
only  one,  which  supports  the  view  I  have  taken, 
and  which  is  in  opposition  to  the  argument  used 
against  the  admission  of  the  Ubel .  I  mean  Ough- 
ton,  in  his  Ordo  Judidorum^  not  that  part  in  which 
he  sets  forth  the  different  stages  of  a  suit,  or  parts 
of  the  judicium  (for  writers  differ  from  each  other, 
and  there  is  some  confusion  between  the  causis  and 
the  judicium^  even  the  authorities  so  much  ad- 
verted to  in  the  argument,  and  which,  though 
foreign  writers,  are  said  to  be  guides  as  to  our 
practice),  but  in  that  part  where  he  treats  of  the 
order  of  proceeding  in  matrimonial  suits.  Thdt 
authority  (not  in  the  passages  which  have  been 
adverted  or  referred'  to  by  the  counsel  for  Mr. 
Sherwood,  but  in  another  part  of  his  treatise), 
speaks  of  proceedings  ^*  lite  pendente^^  where  there 
could  have  been  no  eiontestat^  litisj  and  even  be* 
fore  the  return  of  the  citation.  In  Title  198,  where 
he  treats  De  Gtaiione  in  Causd  MatrimoniaJx^  I 
find  it  thus  laid  down  by  him: — '^Si  agens  in 
''  causa  matrimoniali  credit  vel  dubitat  partem  ream 
'^  citandam  velle  (Ute  pendente)  ad  alia  vota  convo- 
'*  lare  (id  est,  cum  alio  aut  contrahere  aut  sdlemni- 
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18S6.       '^zare  matrimoniuin,)  curare  potest  ut  in  citatione 
July  12th.     "  inseratur  inhibitio  contra  partem  ream  ne  {lite  hu- 
^^jutmodi  pendente)  con  volet  ad  alia  rota ;  matrimo- 


Ray 


ii 


V.  ^*  niumve  aliunde  quovis-modo  contrahat,  et  quod 

AND  Ray.        81  de  tiacto  antea  contraxerit  (id  est,  ante  execu- 

tionem  citationis,)  illud  in  facie  Ecclesiee  solem- 
nizari  non  procuret,  sub  poena  juris  et  con* 
temptus."  So  that,  in  a  proceeding  in  causa 
matrimoniali,  if  the  party  against  whom  the  suit  is 
instituted  ''  lite  pendente"  enters  into  a  contract  of 
marriage  with  another  person,  the  other  party  has 
a  remedy,  and  this  pendency  of  suit  is  ante  execu- 
tUmern  citatianis ;  so  that  here  is  a  &  pendens  re^ 
ferred  to  before  a  contestatio  litis.  Again,  in  Title 
20]  :  ^*  Si  mulier  contra  quam  agitur  in  causa 
*^  matrimoniali,  non  obstante  pendentia  litis  et  inhi- 
*'  bitione  (quod  lite  pendente,  non  convolaret  ad 
^*  alias  nuptias),  matrimonium  solemnisaverit  vel 
^^  matrimonium  contraxerit  cum  alio ;  hoc  allegato 
^^et  probato  est  seqtiestranda  (sumptibus  petentis,) 
"  lite  pendente."  And  there  are  several  other 
parts  of  the  section  J)e  Catisd  MatrimonicUi  which 
speak  of  a  breach  of  the  inhibition  '^  pendente  lite/' 
In  Title  31,  ''Be  Cmtemptu,''  is  this  "De  modo 
"  petendi  decretum  in  negotio  contemptCls  in  causi 
''  matrimoniali ;  nempe  propter  solemnizationem 
''  matrimonnii  {pendente  Uie)  inhibitione  judicis  in 
*'  contrarium  non  obstante."  Again,  after  re- 
citing the  issuing  and  serving  of  the  citation  with 
the  inhibition,  it  proceeds: — "Quodque  (vestris 
''  Uteris  inhibitoriis,  et  executione  earundem  non 
''  obstantibus)  ipsa,  post  executionem  earundem  (in 
^'contemptum  juris  et  jurisdictionis  vestrae  non 
*'  ferendum)  matrimonium  quoddam  praetensum 
''  (de  facto)  contraxit  cum  quodamvis  et  illud  in 
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**  &cie    Ecclesiee  Bolemnizari  seu  potius  profatiari       18S6. 

"  curavit."     It  would   seem  to  follow  from  these  j^iy  12th. 
passages,  that  this  writer  considered  that  there  was        '^ 

a  lis   pendens  after  the  issuing  the  decree  or  ser-  ^    «• 

■J  •  .  ,  Sherwood 

vice  of  the  citation ;  but  it  is  impossible  he  could     ani>  Kat. 
have  had  in  view,  in  speaking  of  these  proceedings, 
the  contestatio  litis ;  for,  according  to  Oughton,  the 
contempt  is  founded  upon  the  breach  of  the  inhi- 
bition afi;er  the  service  of  the  decree. 

So  that  it  appears,  with  reference  to  the  custom- 
ary form  of  the  instruments  in  proceedings  in  these 
Courts,  and  also  to  the  authority  of  Oughton,  who 
has  been  relied  on  as  an  authority  for  the  general 
practice  of  these  Courts,  that  the  contestatio  litis 
is  not  necessary  to  constitute  a  lis  pendens;  that 
there  may  be  '^  a  suit  depending  in  the  Ecclesias- 
'^  tical  Court"  before  the  contestatio  litisj  and  that 
the  lis  pendens,  according  to  this  authority,  com- 
mences with  the  extracting  and  service  of  the 
citation ;  and  if  not,  by  analogy  with  other  Courts, 
on  the  return  of  the  citation,  whenever  it  may  be. 
To  be  sure,  we  may  suppose  a  case  in  which  there 
would  be  great  hardship.  For  what  is  the  fact  ? 
Till  a  late  period  it  was  not  in  the  power  of  the 
Consistorial  Court  of  London  to  appoint  additional 
court-days ;  and,  supposing  that  the  sittings  of  the 
Court  were  over,  no  proceedings  could  have  taken 
place  till  the  first  Session  of  Michaelmas  Term 
following ;  and  the  party  without  any  fault  of  his 
own,  would  have  been  precluded  from  the  benefit 
of  the  exception  from  the  prohibitory  clause  in  the 
Act.  I  consider,  then,  in  the  first  place,  that  it  is 
not  a  technical  meaning  which  we  are  to  apply  to 
the  words  ^^suit  depending  in  the  Ecclesiastical 
^*  Court,"  no  such  technical  meaning  being  intended 

VOL.  I.  Q 
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1836.       by  the  Legislature  ;  and,  secondly,  I  am  of  opinion 
j„i  ,2th.     ^^^%  if  these  words  were  to  receive  an  interpretation 
according  to  the  technical  rules  of  practice  of  the 
Court,  they  would  not  take  away  the  jurisdiction  of 


Ray 

Sbsbwood      ,r  •     /-I      _. 
AND  Ray.       this  UOUrt. 


I  therefore  entirely  agree  in  opinion  with  the 
Judge  of  the  Court  below  on  this  point — that  the 
jurisdiction  of  the  Court  is  not  taken  away  by  the 
Act  of  Parliament  on  the  ground  that  there  was  no 
suit  depending,  touching  the  validity  of  this  mar- 
riage, at  the  passing  of  the  Act,  which  is  requisite 
in  order  to  bring  it  within  the  terms  of  the  excep- 
tion of  the  Act,  which  requires  that  the  sentence  of 
nullity  should  be  pronounced  in  '^  a  suit  which 
^*  shall  be  depending  at  the  time  of  the  passing  of  this 
"  Act." 

I  have  now  made  an  end  of  the  observations, 
perhaps  long  observations,  upon  the  objection  to  the 
jurisdiction  of  the  Court;  and  after  the  learned 
and  elaborate  arguments  that  have  been  addressed 
to  it  on  that  point,  it  seemed  necessary  to  consider 
this  question  fully  ;  for  .if  the  Court's  jurisdiction 
is  taken  away,  and  it  has  no  power  to  pronounce  a 
sentence  annulling  the  marriage,  it  is  quite  un- 
necessary to  consider  the  other  objection,  whether 
Mr.  Ray  has  such  an  interest  as  will  entitle  him  to 
institute  a  suit,  and  to  pray  a  sentence  of  the  Court, 
pronouncing  this  marriage  null  and  void ;  and  I 
now  proceed  to  consider  the  second  ground  of  objec- 
tion to  the  admission  of  the  libel  and  additional 
articles,  namely :  the  right  of  the  father  to  institute 
these  proceedings. 

I  have  already  said  that  this  question  depends  in 
no  degree  on  the  Act  of  Parliament.  If  the  Court 
has  jurisdiction  to  entertain  this  suit,  the  father  has 
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the  same  right  to  institute  a  suit  on  the  ground  of       18S6. 
affinity  as  on  the  ground  of  consanguinity  ;  and  if     j^iy  ^tb. 
the  Court  is  called  upon  to  pronounce  a  declaratory        'Z~ 
sentence  in  respect  to  a  marriage  between   parties         «• 
within    the    prohibited    degrees  of    affinity,    the     and  Rat. 
Court  cannot  pronounce  against  the  right  of  the 
father,  without  pronouncing  against  his  right  to 
institute   proceedings  in  respect  to  marriages  be- 
tween parties  within  the  prohibited  degrees  of  coit'- 
sanguinity,  which  the  legislature  has  left  untouched  ; 
so  that  the  question  is  not  confined  to  the  present 
case,  but  may  occur  in  others. 

I  must  observe  that,  in  considering  this  part  of 
the  question,  I  do  not  feel  the  same  confidence  as  I 
did  in  respect  to  the  former  part,  and  for  this  reason  ; 
on  this  part  of  it  I  have  not  the  same  consolation 
that  my  opinion  is  consonant  with  that  of  the  learned 
Judge  of  the  Court  below.  In  the  former  part  of 
the  case  our  opinions  agree  ;  but  in  this  I  have  the 
misfortune  to  differ  from  his  opinion^  that  the  &tfaer 
has  not  a  sufficient  interest  to  institute  the  suit^ 
After  the  learned  and  elaborate  arguments  which  I 
have  heard,  and  after  considering  the  question,  as 
I  hope,  maturely  and  conscientiously,  I  have 
arrived  at  another  conclusion ;  and  though  I  en* 
tertain  great  respect,  and  regard,  and  esteem,  for 
the  knowledge,  and  talents,  and  accuracy,  of  diat 
learned  person,  I  am  bound  to  declare  my  own 
opinion,  though  it  differs  ftt>m  that  of  the  learned 
Judge.  I  hardly  need  to  say  that  I  feel  the  mis- 
fortune of  di£Pering  from  him  ;  and  it  would  have 
been  a  great  comfort  to  me,  if  he  had  arrived  at  the 
same  conclusion  as  I  have  done. 

This  part  of  the  case  requires  great  consideration, 
and  it  appears  to  me  that  the  arguments  of  the 
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1836.       counsel  on  this  point  (if  the  expression  is  not  too 

July  12th.     strong)  proceed  on  a  fallacy :  their  arguments  go 

— -        on  a  supposition  that  it  is  a  pecuniary  interest  which 

V.         a  father  is  bound  to  show.     I  have  been  referred  to 

AMD  Rat.     proceedings  in  other  Courts,  to  show  that  a  father, 

gud  father,  is  not  allowed  to  bring  an  action  for 

damages  against  the  seducer  of  his  daughter ;  and 

other  cases,  in  which  a  father,  gud  father,  has  no 

such  right,  have  been  mentioned  to  the  Court ;  and 

great  stress  has  been  laid  upon  this,  that  a  father's 

interest,  as  next  of  kin,  is  not  such  an  interest  as 

will  entitle  him  to  institute  a  proceeding  of  this 

description. 

Before  I  proceed  to  examine  the  law  of  the  case, 
the  situation  of  the  parties  is  worthy  of  considera- 
tion ;  and  it  is  to  be  observed  that  Miss  Ray  was 
of  full  age,  and  had  a  right  to  contract  marriage 
without  the  consent  of  another,  and  that  if  this  is 
a  legal  marriage  in  other  respects,  she  was  sid  juris 
and  had  a  perfect  right  to  contract  it  herself.  But 
the  question  is,  whether,  afler  contracting  a  mar- 
riage of  this  description,  prohibited  by  the  laws  of 
the  country,  and  of  Grod,  and  admitting  that  it 
can  be  set  aside  by  a  suit  in  the  Ecclesiastical 
Court,  the  question,  I  say,  is,  whether  the  father, 
under  these  circumstances,  is  not  entitled  to  in- 
stitute a  suit  for  that  purpose,  she  being  at  the  time 
of  the  marriage,  and  being  still,  resident  in  his 
hatisej  and  forming  a  part  of  his  family  ^  whether 
that  is  not  a  sufficient  interest,  the  ^*  specific'*  in- 
terest mentioned  by  Lord  Stowell,  in  the  case  of 
Turner  and  Meyers  (a),  or  whether  that  learned 
Judge  meant,  in  that  case,  that  a  father,  like  other 

(a)  1  Cons.  Rep.  414. 
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persons,  should  set  forth  a  specific peamiary  interest^       1836. 
to  entitle  him  to  institute  such  a  suit.     It  does  not 
appear  to  me  that  this  is  the  sort  of  interest  which 
the  iather  is  called  upon  to  set  forth,  v. 

It  is  admitted  that  there  is  no  case  which  decides  and  Rat. 
this  point.  The  case  of  Turner  and  Meyers  does 
not  decide  it.  That  was  a  marriage  sought  to  be 
set  aside  on  the  ground  of  insanity ;  the  law  had  to 
decide  the  statiis  of  the  party.  A  mai'riage  where 
a  party  is  insane  is  no  marriage  at  all ;  so  that 
different  considerations  apply  to  the  two  cases  :  and 
if  Lord  Stowell  had  said  (though  it  appears  to  me 
he  has  not  said  so),  that  in  such  a  case  a  father 
without  a  pecuniary  interest  would  not  be  entitled 
to  institute  a  suit  to  procure  a  sentence  of  nullity, 
the  same  considerations  do  not  apply  to  this  case. 
On  the  other  hand,  I  am  not  prepared  to  say,  that 
there  is  any  case  which  has  determined  that  a  next 
of  kin,  qud  next  of  kin,  with  a  spes  sticcessioniSf  has 
been  in  express  terms  considered  to  possess  a  suffi- 
cient interest  applicable  to  a  proceeding  of  this  kind. 
The  case  of  Faremouth  v.  Watson,  (a)  is  the  nearest 
to  it,  but  it  is  the  only  one.  But  still,  in  that  case, 
after  the  explanation  I  have  had,  I  am  bound  to 
consider  that  the  point  was  not  decided  by  the 
learned  Judge  (Sir  John  Nicholl),  though  there  was 
a  strong  impression  upon  his  mind  (as  I  collect  from 
what  has  been  said  on  one  side  and  the  other,  in 
the  course  of  the  argument),  that  such  an  interest 
would  be  sufficient ;  he  is  said  to  have  thrown  out 
that  a  "  slight  interest "  would  be  sufficient ;  and 
the  question  is,  what  is  that  "  slight  interest  V* 

All  the   arguments  on  behalf  of  Mr.  Sherwood, 

(a)  I  PhiU.  355. 
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1 836.       which  have  been  addressed  to  the  Court  on  this 


July  12th.     point,  proceed  on  the  assumption  of  the  interest 
■^        being  pecuniary  interest — that  such  an  interest,  a 
V.  pecuniary  interest,  rives  a  right  to  a  father  to  pro- 

4NO  Rat.     ceed ;  but  no  case  has  been  cited  ;  and  1  under- 
stand, that  in  the  Court  below,  no  case  was  cited, 
and  that  the  learned  Judge  of  that  Court  was  aware 
of  no  case,  in  which  it  was  laid  down  what  interest 
would  be  sufficient  to  entitle  a  party  to  proceed 
civilly  to  annul  such  a  marriage.     I  am  unable  to 
find  any  such  case  to  which  I  can  look  in  order  to 
ascertain  the  nature  of  the  interest  which  will  en- 
title a  person  to  proceed  in  suits  of  this  description  ; 
that  is,  other  than  as  next  of  kin,  or  in  remainder, 
and  where  it  is  not  of  a  pecuniary  character. 
.   I  can  easily  imagine  many  cases  in  which  parties 
may  not  have  such  an  interest  as  will  entitle  them 
to  proceed.     In  the  first  place,  a  father  has  a  right 
to  institute  a  civil  proceeding  for  the  purpose  of 
having  the  marriage  of  his  minor  chiM  declared 
null  and  void  ;  but  a  stranger  has  no  interest  except 
as  one  of  the  public  ;  but  as  such  can  only  institute 
a  criminal  proceeding,  which  is  ad  puhlicam  mn- 
dictam.     A  stranger,  therefore,  who  wishes  to  pro- 
ceed in  a  civil  suit,  must  show  a  special  interest ; 
and  it  seems  to  be  admitted,  that  as  a  mere  stranger, 
.  it  must  be  a  pecuniary  interest. 

Let  us  now  consider  who  are  the  parties  entitled 
to  have  a  declaratory  sentence  of  nullity  of  marriage 
on  the  ground  of  the  parties  being  within  the  pro- 
hibited degrees  in  a  civil  suit  ?  The  first  are  the 
parties  themselves,  either  of  whom  may  bring  a  suit 
to  have  his  or  her  own  marriage  declared  null  and 
void.  Have  they  necessarily  a  pecuniary  interest  ?  It 
may  be  so :  it  may  be  that  their  pecuniary  interest 
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is  affected ;  but  that  is  not  the  principle  on  which 
they  are  admitted  to  appear  in  such  suits ;  for  it  is 
on  the  ground  that  it  is  material  for  their  own 
sakes,  and  that  of  the  public,  that  their  status 
should  be  known ;  and  the  object  of  the  proceeding 
is  to  have  the  stattis  of  the  parties  to  the  marriage 
defined  by  the  sentence  of  a  competent  Court,  and 
not  on  account  of  any  pecimiary  interest  which 
they  may  have.  Again  ;  a  father,  as  guardian  of 
a  minor  son,  may,  as  has  been  already  observed, 
institute  such  proceedings ;  not  on  the  ground  of 
any  pecuniary,  but  of  a  moral  interest,  which  he 
has  in  the  welfare  of  his  child.  So  it  is  not  a  pe* 
cuniary  interest  which  gives  a  guardian  a  right  to 
institute  a  proceeding  of  this  description  in  respect 
to  his  ward ;  and  many  other  cases  may  be  stated  in 
which  parties  are  allowed  to  bring  suits  of  this  de- 
scription for  the  mere  purpose  of  defining  the  status 
of  the  parties,  which  are  not  cases  in  which  their 
pecuniary  interests  are  involved.  I  -have  not  re- 
ferred to  these  instances  for  the  purpose  of  shewing 
that  the  interest  of  a  father  in  his  major  child  is  as 
strong  as  in  the  case  of  a  minor,  but  only  to  shew 
the  principle^  which  iSy  not  thai  of  having  a  pecuniary 
interest^  but  that  it  is  important  that  the  parties 
themselves,  and  the  public,  should  know  what  their 
real  status  is. 

The  question  then  comes  to  this  : — is  the  interest 
of  a  father  in  the  marriage  of  a  daughter  or  of  a  son, 
who  has  attained  majority,  and  especially  in  the 
case  of  a  daughter,  is  the  interest  of  a  father  in 
respect  to  such  daughter,  who  is  still  an  inmate  of 
his  house,  and  a  part  of  his  family,  sufficient  to  en- 
title him  to  proceed  in  a  cause  to  have  the  marriage 
of  such  daughter  or  son  declared  void  ?     What  are 
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the  considexations  which  apply  to  cases  of  this  de^ 
scription  ?     Does  it  follow,  because  the  daughter  or 

'  sou  has  attained  majority,  that  ther^re  all  the 
obligations  which  existed  between  them  have  ceased  t 

'  Did  they  all  terminate  with  minority  ?  Are  all  the 
mutual  and  respective  obligations,  and  duties  and 
rights,  of  the  parties — ^all  the  power,  control,  and 
authority,  of  a  &ther  over  such  a  son  or  daughter, 
at  an  end  the  day  they  attain  majority  ?  I  think 
clearly  and  undoubtedly  not.  So  long  as  a  ^on  or 
daughter  resides  under  the  father's  roof,  though 
major,  they  still  make  a  part  of  the  &mily ;  and 
he,  as  the  head  of  the  family,  has  the  care  oi  the 
family,  and  is  entitled  to  exercise  a  parental  ccm- 
trol  over  such  pers(ms.  I  do  not  conceive  that  a 
father  is  relieved  from  the  obligation  of  maintaining, 
supporting,  protecting,  and  advising  a  daughter  so 
circumstanced  :  the  mutual  obligations  and  duties 
remain  the  same — ^that  of  protection  and  advice  from 
the  parent,  and  filial  duty  and  reverence  from  the 
child. 

This  disposes  of  one  class  of  cases,  to  which  the 
Court  has  been  referred;  for  I  disclaim  for  the 
reasons  I  have  just  stated,  deciding  this  case  on  the 
ground  of  pecuniary  interest^  arising  from  the  ex- 
pectation of  the  father  of  succeeding  to  the  property 
of  his  child,  though  I  do  not  say  that  that  may  not 
be  an  ingredient;  but  I  decide  the  question  on 
higher  and  moral  considerations,  arising  from  the 
combination  of  circumstances,  constituting  the  pe- 
culiar relation  between  father  and  child,  which  can 
be  found  to  exist  in  no  other  relations  of  life.  Even 
in  the  case  which  was  referred  to  in  the  argument, 
to  show  that  the  father,  as  father j  has  no  right  to 
bring  an  action  against  the  seducer  of  his  daughter ; 
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that  tkc  father's  right  is  founded  on  his  claim  to       J^^S* 
the  services  of  his  daughter,  by  a  fiction  of  law  ap*     j^^  i^^ 
plicable  to  the  particular  case ;  what  is  the  case  ?       "^ 
what  is  the  ground  of  this  fiction  of  law,  by  which         «• 
a  father  is  allowed  to  bring  an  action  to  recover     am  Rat. 
damages  for  the  loss  of  the  services  of  his  daughter  t 
That  of  an  implied  contract  between  them.    I  will 
venture  to  say  that  in  no  other  relation  of  life  is 
tibere  any  such  implied  contract ;  there  is  no  such 
contract  between  uncle  and  niece  residing  in  the 
same  house,  or  even  between  brother  and  sister. 
Has  the  uncle  or  brother  a  right  of  action  agauist 
the  seducer  of  the  niece  or  sister,  on  account  of  the 
loss  of  their  services,  though  resident  in  the  same 
house,  and  under  the  same  roof,  on  the  ground  of 
any  implied  contract  ?    Certainly  not.    They  must 
both  show  an  actual  and  express  contract  between 
them,  to  entitle  an  uncle  to  bring  an  action  for 
injury  done  to  his  niece  who  is  in  his  service,  or  a 
brother  to  bring  an  action  against  the  seducer  of 
his  sister ;  the  law  will  not  imply  a  contract  between 
them,  as  between  parent  and  child  ;  therefore  dis- 
tinguishes the  relation  of  parent  and  child  from 
every  other  relation  whatever. 

But  I  was  going  to  state  that  a  daughter,  resident 
in  her  father's  house,  is  still  subject  to  his  control. 
It  is  true,  when  she  has  attained  majority,  she  has 
a  right  to  withdraw  herself  from  his  roof  and  from 
his  protection,  to  contract  marriage  without  his 
consent,  and  to  provide  for  her  own  maintenance  and 
support.  But  so  long  as  a  child  remains  under  the 
father  s  roof,  he  or  she  is  subject,  in  a  qualified 
sense,  to  his  control  and  authority. 

In  the  system  of  law  for  the  relief  of  the  poor. 
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I  see  a  strong  analogy  to  the  case  before  the  Court. 
So  long  as  a  son  or  daughter,  notwithstanding  he 
or  she  may  have  attained  majority,  continues  to 
reside  in  the  family,  and  in  the  house  of  the  £Bither, 
the  settlement  of  the  father  is  the  settlement  of  the 
child.  So  in  the  case  of  a  child  who  is  impotent  in 
body,  and  incapable  of  gaining  a  livelihood  for 
himself,  the  burden  of  maintaining  the  child,  even 
after  it  has  attained  majority,  SeQIs  upon  the  father. 
This  principle  was  recognised  under  the  statute  of 
Elizabeth,  for  the  relief  of  the  poor ;  and  by  the 
\  same  law  a  grandfather  may  be  assessed  for  the 
relief  of  his  grandchild. 

Can  it  then  be  said  that  a  father,  as  such,  has 
no  interest  in  the  legitimacy  or  illegitimacy  of  the 
issue  of  his  daughter,  whom  he  may  be  called 
upcm  to  support  ?  that  he  has  no  interest  that  the 
statu»  of  his  daughter  should  be  declared  ?  He 
cannot  resist  the  claim  for  the  support  of  his  child, 
if  it  had  any  infirmity  of  mind  c^  body  ;  he  cannot 
resist  thie  claim  for  maintaining  the  issue  of  his  child ; 
for  the  grandfether  is  bound  by  the  positive  law  of 
the  country,  and  still  more  by  the  law  of  nature, 
to  provide  for  his  grandchildren,  notwithstanding 
their  majority.  It  is  true  the  child  may  emanci- 
pate himself  and  become  sui  juris ;  still  the  parent 
cannot  divest  himself  of  the  obligation,  it  being  a 
part  of  the  law  of  nature  that  a  parent  ought  to 
support  a  child  who  is  unable  to  support  itself. 
Does  not  this  imply  an  interest  sufficient  to  sustain 
a  suit  to  ascertain  the  status  of  the  issue  of  his 
daughter?  Let  us  see  what  is  said  on  this  subject 
by  the  writers  on  the  law  of  this  country.     Mr^ 
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Jastice  Blackstone  (a)  lays  it  down  in  this  man-  ^^^ 
ner: — *^It  is  a  principle  of  law  that  there  is  an  jdiyi2tii. 
"  obligation  in  every  man  to  provide  for  those  de-  '^ 
'*  scended  from  his  loins ;  and  die  manner  in  which  ^  «• 
^^  this  obligation  shall  be  performed  is  thus  pointed  aw,  Ray. 
''  out."  And  then  he  refers  to  the  statute  43d 
Elizabeth,  chap.  2,  which  directs  in  what  manner 
the  poor  shall  have  relief  afforded  them — "The 
"  lather  and  mother,  grandfather  and  grandmother, 
'*  of  poor  impotent  persons,  shall  maintain  them  at 
**  their  own  charges,  if  of  sufficient  ability,  acoord- 
"  ing  as  the  Quarter  Session  shall  direct."  It  is 
true,  the  learned  Commentator  goes  on  to  state, 
that  **  no  person  is  bound  to.  provide  a  maintenance  ^ 
"  for  his  issue,  unless  where  the  children  are  im- 
"  potent  and  unable  to  work,  either  through  infancy, 
"  disease,  or  accident ;  and  then  is  only  obliged  to 
"  find  them  with  necessaries,  the  penalty  or  refusal 
^*  being  no  more  then  20^.  a  month."  It  is  sufficient 
for  the  father  to  provide  necessaries  ;  for,  as  he  adds, 
the  law  did  not  mean  to  compel  a  fitther  to  maintain 
his  child  in  ease  and  indolence.  But  this  shows 
that,  according  to  the  policy  of  our  laws,  founded 
upon  the  higher  principles  of  the  law  of  nature, 
the  obligation  upon  a  father  of  providing  for  his 
descendants  continues  even  beyond  his  own  chil- 
dren ;  for  he  may  be  called  upon  to  maintain  the 
issue  of  his  own  children;  and  it  matters  not 
that  with  reference  to  the  parties  to  the  present  suit, 
this  may  be  a  very  remote  contingency ;  the  law 
is  not  made  for  particular  cases.  In  the  Berkeley 
case,  (6)  Lord  Eldon  was  of  opinion,  upon  the  au* 

(a)  1  Black.  Comm.  ch.  16. 

(6)  Lord  Dursley  v,  Fitzhardinge,  6  Ves.  251. 
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18S8.       tbority  of  the  case  of  Smith  v.  the  Attorney  Gene- 

jnw  laih.     ^^^>  ^*®^  ^^  *^^  argument,  that  the  smallest  pos- 

— -       sible    interest,    provided    it    was    vested,    would 

V.         entitle  a  party  to  file  a  bill    for  perpetuation  of 

Afiw  Rat.     te$tmcny. 

This  law,  founded  upon  the  law  of  nature,  has 
received  an  interpretation  from  a  vast  variety  of 
cases.  In  the  case  of  The  King  v.  The  Inhabf- 
tants  of  the  New  Forest,  (a)  it  was  held  that  a 
child  was  not  emancipated  till  he  gained  a  settle- 
ment for  himself,  or  became  the  head  of  a  family 
by  marriage;  it  is  expressly  laid  down  that  the 
emancipation  is  completed  when  the  settlement  is 
completed.  Lord  Kenyon  said,  ^'  the  son  was  not 
*^  separated  from  his  father ;  he  had  gained  no  set*- 
'^  tlement  for  himself;  the  son,  indeed,  did  on  the 
*^same  day  enter  into  a  contract,  which,  when 
<^  completed,  would  confer  a  settlement  on  the  son/' 
And  in  the  case  of  The  King  v.  Sowerby,  (h)  it  is 
laid  down  that  it  is  not  sufficient  that  a  son  should 
be  of  age,  and  have  an  independent  business  of  his 
own;  if  he  remains  under  his  parent's  roof,  he 
Aereby  makes  his  election  to  remain  a  member  of 
his  fieuther's  family,  and  Is  not  emancipated.  And 
many  other  oases  are  to  be  found  in  the  different 
Books  of  Reports,  all  going  to  the  same  point, 
namely,  that  a  child  does  not  become  completely 
emancipated  from  parental  control,  unless  he  shall 
have  contracted  some  relation  incompatible  with 
that  control,  so  long  as  he  remains  in  his  father's 
house,  and  continues  to  be  a  part  of  his  family. 
There  is  one  case  in  which  I  find  this  laid  down  in 

(«)  5  T.  R.  478.  (6)  2  Bast,  276 
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strong  terms,  die  case  of  The  King  v.  The  Inhabi-       L8W* 
tants  of  Roach :"  (c)  Lord  Kenyon  there  comrnent-     j«iy  laib. 
ii^  upon  what  was  supposed  to  have  fallen  from 
him  in  The  Kine  v.  Witton-cum-Twambrooke8»  is       "v. 
reported  to  have  expressed  himself  in  this  manner :     aw  Rat. 

*^  I  think  I  could  not  have  said because  it 

*'  never  was  my  opinion,  that  the  mere  circum* 
'^  stance  of  a  son's  attaining  the  age  of  twenty-one 
^*  was  an  emancipation ,  so  as  to  prevent  his  having 
^'  a  derivative  settlement  gained  by  his  father  after- 
^^wardsy  if  the   son  continued  to  live  with  the 
**  father ;  for*  if  the  son,  with  unbroken  continu- 
**  ance  remain  with,  and  a  member  of,  the  fiaither's 
**  family,  he  is  not  emancipated."    And  in  thesame 
case  Mr,  Justice  Ashurst  said,  ^*  In  some  cases,  per- 
haps, it  may  be  difficult  to  say  what  shall  amount 
to  a  severance    from  a  father's  family.    When 
^'a  child  becomes  of  age,  it  is  optional  in  him 
either  to  continue  with  his  parents  or  not,  as  he 
pleases/' — So  it  was  optional  with  Miss  Ray  to  have 
continued  with  her  parents  or  not  after  she  attained 
majority. — ^'  He  is  then  sui  juris.     But  if  he  leave 
^'his  father's  house,  and  put  himself  under  some 
**  other  control,  this  is  a  kind  of  public  notification, 
<<  that  he  means  to  leave  his  father's  family ;  and  if 
*'  afterwards  the  father  acquire  a  new  settlement,* 
*'  it  cannot  be  communicated  to  the  son,  because 
'^  he  has  ceased  to  be  part  of  his  father's  femily." 
And  it  is  for  the  purpose  of  showing  that  a  child, 
after  majority y   continuing  a  part  of  the  father's 
ikmily,  is  still  subject  in  some  degree  to  parental 
control^  that  the  Court  has  adverted  to  the  case. 
Mr.  Justice  Lawrence  also  observed  in  the  same 

U)  6  T.  R.  952. 
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1886.       case,  "  The  daughter,  being  of  age,  put  herself  out 

Joiy  i2tii.     "  ^^  ^^  fether's  control,  and  therefore  ceased  to 

■—        "  be  part  of  his  femily,"     These  cases,  and  many 

V.         others  to  the  same  effect,  might  be  stated,  (a) 

AND^Rtt!    which  make  the  matter  quite  clear,  and  the  Court 

can  entertain  no  doubt  upon  this  point. 

These,  then,  are  the  grounds  upon  which  I  am 
disposed  to  decide  this  case,  and  not  upon  the 
tiarrow  ground,  that  the  father  has  an  interest  of 
a  pecuniary  nature — the  expectation  of  succeeding 
to  his  daughter's  property  if  she  should  die  a 
spinster  and  intestate — though  that,  I  think,  may 
be  an  ingredient  in  the  case.  In  the  case  of 
Watson  and  Faremouth,  the  learned  Judge  seemed 
to  incline  to  the  opinion  that  the  interest  of  a 
next  of  kin  would  be  suffieietit.  It  was  not  ne- 
cessary in  that  case  to  decide  the  point — and  he 
did  not  decide  it ;  but  it  shows  that  he  did  not 
think  it  a  monstrous  proposition  that  the  interest 
of  a  next  of  kin  should  be  deemed  sufficient  to 
maintain  a  suit  of  this  description.  But  again  I 
expressly  say,  I  do  not  decide  this  question  on  that 
ground,  but  on  the  higher  principles  of  the  law  of 
nature.  My  decision  is  grounded  upon  a  combina- 
tion of  the  various  obligations,  duties,  rights,  and 
interests,  which  distinguish  the  relation  between 
parent  and  child  from  that  which  exists  between 
any  other  individuals  whatever ;  so  that  there  can 
be  no  fear  of  any  inconvenient  extension  of  this 
principle  to  other  parties,  as  was  sii^ested  in 
argitofc^^. .  j....  v .-  ».\ 


(a)  The  King  v.  Everton,  1  East,  526.  The  King  v.  Bleasby,  3 
B.  &  Aid.  377.  The  King  v.  ^ihnington,  5  B.  &  Aid.  526.  The 
King  V.  Lawford,  8  B.  &  C.  271. 
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I  am  of  opinion  that  the  interest  of  Mr.  Ray  in       1836. 
the  legitimacy  or  illegitimacy  of  the  issue  of  his    Tiiiymh. 

daughter  is  sufficient  to  entitle  him  in  these  Courts        

to  maintain   a  suit  for  annulling  her  marriage,  v. 

resting  my  opinion  upon  the  authorities  I  have  ANrRAr. 
referred  to,  and  upon  the  principles  on  which  those 
authorities  are  founded.  It  is  a  misfortune  to  me 
that  I  should  differ  from  the  learned  Judge  in  this 
respect,  but  I  am  bound  to  state  the  conviction  of 
my  own  mind.  I  am  of  opinion  that  the  libel  is 
proper  to  be  admitted — not,  indeed,  in  the  form  in 
which  it  now  stands ;  the  words  ^^  although  neither 
^*  of  them,  the  Mid  Thomas  Moulden  Sherwood  or 
*'  Emma  Sarah  Ray,  had  ever  resided  in  the  said 
''parish  of  St.  Mary  Whitechapel,''  in  the  10th 
Article,  must  be  struck  out;  because  I. am  pro- 
hibited by  the  Marriage  Act  from  inquiring  into 
the  fact  whether  the  parties  were  resident  in  the 
parish  where  the  banns  were  published. 

The  Judge  then  pronounced  for  the  Appeal,  re- 
versed the  sentence  appealed  from,  and  retained  the 
principal  cause  ;  and,  after  striking  out  the  words 
although  neither  of  them,  the  said  Thomas  Moul-* 
den  Sherwood  and  Emma  Sarah  Ray,  had  ever 
''  resided  in  the  said  parish  of  Saint  Mary,  White- 
'*  chapel,"  in  the  10th  Article,  admitted  the  libel. 


From  this  decree  an  appeal  was  interposed  on 
behalf  of  Mr.  Sherwood  to  his  Majesty  in  GounciL 
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HAYLE  against  hasted  and  pierson. 


On  Petition. 


18S6. 

HiLAKT  TbKM, 

Jin.  »th.         Judgment. 

drd 


Sir  Herbert  Jenner, 
t^tolTd^h  In  this  case  Fanny  Newson,  the  deceased,  died 
S^niSr  ^  spinster,  on  the  14th  December,  1833,  at  the 
agaioitUieeze-  advanced  age  of  eighty-five  years,  leaving  two 
former  wui>  sistcTS,  Elizabeth  Hinton  Widow,  and  Martha 
legatMf  named  Smith,  also  far  advanced  in  years,  and  possessed 
^Slt^u^  of  property  to  the  amount  of  26,000;. 
22l?be*!^een  Ou  the  26th  of  March,  1832,  she  executed  a 
the  parties  to     ^[j    jn  4^^  presence  of  two  witnesses.      At  this 

the  mut,  or  neg-     .  -■  ♦ 

lect  or  misma.  time,  Mary  Newson,  another  sister,  was  living,  but 
the  conduct  of  she  died  in  August,  1833.  The  deceased  also  exe- 
cuted a  codicil  to  her  will,  on  the  1st  November, 
1833.  By  the  will  she  gave  all  her  three-and-half 
per  cent,  stock  to  her  executors,  in  trust  for  her 
sister,  Mary  Newson,  for  life,  and  after  her  de- 
cease, in  equal  moieties  to  her  sister,  Mrs.  Hinton, 
and  her  daughter,  Mrs.  Hayle,  independent  of  her 
husband,  for  their  joint  lives,  and  on  the  death 
of  either  of  them,  the  survivor  was  to  have  the 
whole  for  her  life ;  on  the  death  of  the  survivor^ 
the  principal  was  to  go  to  Mr.  James  Newson. 
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She  also  gave  lOOZ.,  three  per  cents.,  to  Mrs. 
Smith ;  500^.  three  per  cents,  to  Mrs.  Hinton,  and 
a  like  sum  to  Mrs.  Hayle;  and  100/.  three  per 
cents,  to  each  of  her  executors.  She  then  gave  the 
residue  of  her  property  to  her  sister,  Mrs.  Hinton, 
and  Mrs.  Hayle  during  their  joint  lives,  and  the 
life  of  the  survivor,  and  at  the  decease  of  the  sur- 
vivor, the  principal  to  be  equally  divided  between 
Mary,  the  wife  of  Captain  Edwin  Bloomfield, 
Caroline  Newson,  and  Ann  Newson ;  and  she  ap- 
pointed the  Rev.  Mr.  Hasted,  of  Bury  St.  Edmunds, 
and  Mr.  Jaspar  Pierson,  of  Framlingham,  execu- 
tors and  trustees.  The  codicil,  which  is  without 
date,  but  which  appears  to  have  been  executed  on 
the  1st  November,  1833,  and  attested  by  Mr.  Ser- 
jeant Taddy,  bequeaths  to  the  Rev.  John  Smith  of 
Dilhoi-n,  500/.  three  per  cents.,  and  to  the  Rev. 
John  Taddy,  of  Northill,  Bedfordshire,  500/.  three 
per  cents.,  in  addition  to  his  legacy  of  100/.  in  the 
will ;  this  codicil  being  written  on  the  same  sheet 
of  paper  as  the  will. 

Shortly  after  the  death  of  the  deceased,  the  exe- 
cutors were  sworn  to  the  execution  of  the  will  and 
codicil,  but  in  consequence  of  the  will  containing  a 
direction  that  '^  in  case  the  deceased  should  leave 
'^  any  paper  in  her  handwriting  with  gifts  or  direc- 
'^  tions  of  any  sort,  they  were  to  be  considered  as 
^*  part  of  her  will ;"  it  became  necessary  to  make  a 
search  amongst  her  papers,  to  ascertain  whether 
there  were  any  such  in  existence ;  and  the  result 
was,  that  several  papers  of  a  testamentary  character 
written  upon  scraps  of  paper,  some  signed,  and 
some  unsigned,  were  discovered.  The  advice  of 
counsel  was  then  resorted  to,  and  the  executors, 
were  advised  that  they  could  not  act  with  safety  to 

VOL.  I.  R 
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Jan.  SM. 
Hatlb 

V. 

Habtid 

AND  PlSBM^. 


^^  ciBES  dbteexiubd  in  thb 

^^'      themselves  without  the  Judgmentr  of  the  firoper 

jaa.  29au     Gouit^  Es  16  the  papers  which  were  entitled  to  pro* 

£[^      bate ;  and,  as  in  the  coarse  of  the  communioations 

^  *•         with  counsel}  a  4raft  of  a  new  wilU  of  a  subsequent 

AM]>PiiMoii.  date  to  the  codicil   prepared   for  the  deceaded^ 

was  produced,  the  parties  were  fiirther  advited, 

that  the  whole  of  the  ciroumstances  should  be 

communicated  to. Mr.  Newson,  the. residuary  ler 

gatee,  that  he  might  take  advice  as  to  the  propriety 

of  propounding  that  papery  he  being  entitled  undel* 

;t  to  a  considerably  larger  interest,  than  under  the 

will  of  March,  1832« 

In  pursuance  ^of  the  advice  he  received^  Mr. 
Newson  propounded  the  draft  wilU  which  would,  in 
eiSectj  if  established,  i^volke.the  former  will*  axd 
coificil,  and  reduce  very  materially  the  benefit  to 
.Mrs.  Hinton  and  Mrs*  Hayle.  Mr*  Ha9t6d  and 
Mr«  Pierson  were  executors  in  both  .papers,  and 
they  w^re  made  parties  in  the  cauae  then  insti* 
tuted,  and  as  such,  opposed  the  dndK;  will,  and 
prayed  probate  of  the  will  of  the  6th  Marck,  1832, 
axkd  of  the  codicil  of  the  1st  November,  1833 :  thus 
in  eflfect,  representii^  and  protecting  the  interests 
of  all  the  parties  benefitted  under  those  instruments 
i^pectively. 

Affidavits  as  to  scripts  were  brought  in  on  bo& 
sides,  and  annexed  to  them  were  the  various  scraps 
of  paper  which  had  been  found,  together  with  the 
will  of  March,  1832,  the  codicil  of  Novemjber, 
1833,  and  the  draft  will ;  so  that  the  Court  had  all 
the  papers  before  it. 

On  the  28th  April,  1834,  a  proctor  appeared  for 
Mr.  Newson,  the  residuary  legatee  in  the  draft  will, 
and  another  proctor  for  Mr.  Hasted  and  Mr.  Pier- 
son,  the  executors  in  the  will  of  October,   1832. 
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Oa  the  first  %emon  of  Trinity  Term,  27th  May»       in& 
1634,  the  affidavits  as  ta  scripts  were  brought  in ;     jmlMA. 
the  draft  will  was  opposed  and  propounded,  the       ^^ 
aUegatioa  propounding  it  being  brought  in  on  the         «» 
second  session,  the  4th  June,  1834.  ^ 

On  the  third  session,  the  14tb  June,  the  allega- 
tion wasadmitted,  after  opposition,  aad  two  witnesses 
were  produced.  On  the  fourth  session,  24th  June, 
publication — the  witnesses  produced  being  first  ex- 
amined^— was  prayed,  and  the  cause  was  assigned 
for  sentence  on  the  second  assignation  on  the  bye- 
day.  On  the  10th  July,  the  case  came  on  for 
hearing,  when  it  was  argued  by  counsel  on  both 
sides,  and  the  Judge  pronouseed  fi>r  the  TaUdity  of 
the  draft  will  propounded,  as  the  last  will  of  the 
deceased,  and  pri^Mte  was  accordingly  taken  by 
Mr.  Hasted  and  Mr.  Pierson  the  executors* 

These  were  the  steps  taken  after  the  death 
of  the  deceased,  and  it  does  not  appear  to  me 
that  any  undue  haste  or  precipitation  has  been 
used,  for  the  deceased  having  died  on  the  14th 
December,  1&33,  probate  is  not  taken  till  the  10th 
July,  1634,  and  the  pr<^ess  of  the  cause  through 
its  different  stages  occupied  from  the  27th  April  to 
that  period,  which,  considering  that  there  was  only 
one  short  allegation,  on  which  not  more  than  three 
witnesses  were  examined,  was  ample  space  fw  the 
purpose. 

Probate  having  been  taken  by  the  executors  they 
proceeded  to  act  under  it,  the  legacies  were  paid, 
and  the  effects  administered;  but  in  April  1835, 
an  application  was  made  to  the  Court  ibr  a  decree, 
calling  upon  the  executors  ^*  to  bring  in  the  probate 
*'  and  to  show  cause  why  it  should  not  be  revoked 
*^  and  pronounced  null  and  void,  as  having  been 

R  2 
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^^^       "  obtained  by  fraud  and  collusion  between  the  pre- 

jftn.  29di.     '^  tended  executors,  or  one  of  them,  and  the  pre- 

^^       *'  tended  residuary  legatee,  to  the  prejudice;-and 

H^rtD      "without  the   knowledge,  of  the  said  Elizabeth 

AMD  PiiMON.  '*  Hinton,  and  Fanny  Hayle  ;"  the  words  which  the 

Court  has  just  used,  are  those  of  the  affidavit  on 

which  the  motion  for  the  decree  was  founded,  and 

which  affidavit  is  dated  the  16th  April,  1836. 

Fraud  and  collusion  being  alleged,  the  Court,  as 
it  was  bound  to  do,  directed  the  decree  to  issue, 
calling  upon  the  executors,  not  in  the  first  instance 
to  bring  in  the  probate,  but  to  show  cause  why  it 
should  not  be  revoked,  as  having  been  fraudulently, 
and  under  false  pretences,  obtained. 

An  appearance  was  given  for  the  executors,  and 
an  act  on  petition  has  been  entered  into,  containing 
the  grounds  upon  which  the  several  parties  rest 
their  case,  and  affidavits  have  been  exhibited  on 
both  sides  :  Mrs.  Hinton  having  died  in  February, 
1835,  Mrs.  Hayle  is  the  only  party  before  the 
Court,  praying  the  revocation  of  the  probate. 

This  paper  having  been  regulkrly  propounded, 
and  witnesses  examined  in  support  of  it,  and  a  sen- 
tence pronouncing  for  its  validity  recorded;  the 
executors  of  the  former  will  having  been  parties  to 
the  suit ;  it  seems  to  be  admitted  that  according  to 
the  practice  of  this  Court,  it  is  not  competent  either 
to  the  parties  to  that  suit,  or  to  those  whose  in- 
terests may  have  been  affected  by  it,  to  call  in  the 
probate  of  it,  and  to  require  that  it  should  be  re- 
propounded,  unless  it  can  be  shown  that  there  has 
been  fraud  or  collusion  practised  to  their  prejudice, 
or  that  there  has  been  neglect  or  mismanagement  in 
the  conduct  of  the  suit :  and  this  upon  the  principle, 
that  the  executors  in  the  former  will  represent,  and 
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are  the  protectors  of  the  legatees  under  it,  being       1836. 
specially  entrusted  by  the  deceased  with  the  care     j^i.  29th. 
and  management  of  her  property,  and  to  see  her       ^ — 
intentions  carried  into  effect;  and  who  must  be         *« 
presumed    to    have    performed    their    duty   with  J  and  Piemok. 
fidelity  until  the  contrary  is  proved.      Cases  (a) ' 
have  been  cited,  in  which  this  doctrine  has  been 
adopted  and  acted  upon  by  this  Court,  but  to  which 
it  is  hardly  necessary  to  advert  in  detail,  since,  as 
a  general  proposition,  the  principle  does  not  seem 
to  be  disputed  ;  though  it  was  said  that  it  is  not 
universally  true  in   its  full  extent ;  and  that  the 
present  case  was  distinguished  from  any  that  had 
preceded  it,   inasmuch  as  the  same  executors  were 
appointed  by  both   wills,  and  therefore  had   the 
same  interest  under  each ;  so  that  it  was  imma- 
terial to  them  which  was  pronounced  for ;  but  this 
does  not  in  my  opinion  form  any  real  ground  of 
distinction,  for  the  executors  were  bound  to  the  best 
of  their  ability  to  defend  the  interests  of  the  le- 
gatees under  the.  first  will,  of  which  they  stood 
before  the  Court  praying  probate,  and  which  they 
must  be  taken  to  have  considered  as  containing  the ; 
last  will  of  their  testator,  and  which  as  such  it  was 
their  duty  to  see  carried  into  effect ;  for  it  is  not 
the  interest  of  the  executors,  but  the  intention  of 
the  testator  which  is  to  be  attended  to. 

Upon  the  ground,  therefore,  that  the  executors 
have  the  same  interest  under  both  wills,  I  do  not 
think  that  the  case  is  distinguished  from  those 
which  have  been  adverted  to  in  argument ;  and  the 
parties  praying  the  revocation  of  the  probate  al- 


(a)  Colvin  0.  Eraser,  2  Hagg.  292 ;  Medley  o.  Wood,  1  Hagg.  645 ; 
Newell  V.  Weeks,  2  Phill.  224. 
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1836.      ready  granted,  must  show  some  other  ground  to 
Jan.  20th.    induce  *^6  Court  to  comply  with  the  prayer  of  their 
j^      petition. 
II.  Now  there  are  two  other  grounds  upon  which 

AVD  Pmioir.  this  petition  rests  : 

First,  Fraud  and  collusion  between  the  residuary 
legatee  and  the  executors  in  the  first  will. 

Secondly,  Fraudulent  concealment  of  the  exist- 
ence and  of  the  purport  of  the  draft  will,  and  of  the 
suit  that  was  pending  with  respect  to  it,  from  the 
parties  materially  interested  in  it,  to  their  pre* 
judice. 

If  either  of  these  grounds  is  established,  it  is  ad- 
mitted, as  indeed  it  could  not  have  been  denied,  that 
the  principle  before  mentioned,  that  the  executors 
bind  the  legatees,  fails,  and  thattheCourt  is  bound  to 
give  the  parties  the  opportunity  of  bringing  for- 
ward their  case. 

The  fects  stated  in  the  affidavits  have  been 
brought  to  the  notice  of  the  Court  with  great  par- 
ticularity, and  have  been  fully  discussed.  The 
Court  has  also  read  them  through  with  great 
attention,  but  it  does  not  seem  necessary  to  advert 
to  them  again  with  much  minuteness  of  detail,  for 
the  general  circumstances  are  pretty  much  the 
same  in  both  sets  of  affidavits,  and  many  of  the 
facts  as  to  which  they  diflFer,  are  not,  in  the  view 
of  the  Court,  material  to  the  decision  of  the  ease. 

The  parties  directly  charged  with  the  fraud,  are 
Mr.  Pierson,  one  of  the  executors,  and  Mr.  New- 
son,  the  residuary  legatee  ;  Mr.  Hasted,  the  other 
executor,  is  not  implicated  in  the  charge,  it  being 
expressly  stated  in  the  first  affidavit  of  Mrs.  Hayle, 
that  "  she  has  no  reason  to  know,  or  to  believe,  that 
**  the  aforesaid  Rev.  H.  Hasted  was  either  party  or 
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"  privy  to  any  sueh  fraud  or  collusion  :"  and  yet       ^886,. 
it  18  rather  ftingulari  that  of  the  two  executors,  he     jan.  sm. 
has  taken  the  most  active  part  in  the  executorship       ^^ 
affairs,  in  consequence  of  his  residing  nearer  to         «• 
the  spot  where  they  were  to  be  transacted — but  it  av»  Pmioiu 
would  indeed  seem  difficult  to  conceive  why  he 
should  have  been  a  party  to  a  fraud,  not  having 
apparently  at  least,  any  interest  one  way  or  the 
other. 

It  would  have  been  equally  difficult  to  assign 
any  reason  for  Mr*  Pierson  having  lent  himself  to 
the  fraud,  as  he  also  has  as  little  interest  as  his  co- 
executor  Mr.  Hasted,  were  it  not  that  he  is  the 
brother4n4aw  of  Mr.  Newson,  and  may  therefore 
be  presumed,  as  was  suggested,  to  have  had  a» 
inelination  to  support  the  interest  of  the  latter. 

But  though  Mr.  Pierson  and  Mr.  Newson  are 
the  only  persons  expressly  charged  with  fraud  and 
collusion,  there  are  pretty  strong  averments  tendingto 
implicate  Mr.  Dalton,  the  drawer  of  both  wills,  and 
who  seems  also  to  have  been  the  confidential  soli- 
citor of  the  deceased  and  her  &mily,  or  ^t  least  of 
some  parts  of  it,  and,  as  far  as  appears,  to  be 
generally  at  least  of  a  respectable  character,  and 
to  have  had  no  reason  to  espouse  the  cause  of  Mr. 
Newson  in  preference  to  that  of  Mrs.  Hinton  and 
Mrs.  Hayle,  except,  as  he  has  been  described,  as 
the  joint  solicitor  of  Mr.  Newson  and  Mr.  Pierson ; 
but,  be  that  as  it  may,  it  is  from  their  conduct  and 
acts  that  the  parties  are  to  be  judged.  What 
then  are  the  facts  upon  which  reliance  is  placed, 
to  establish  this  charge  of  fraud?  That  imme- 
d^at^  after  the  death  of  the  deceased,  a  commu- 
nication wad  made  to  Mrs.  Hinton  and  Mrs.  Hayle 
of  the  benefit  which  they  were  to  derive  under  the 
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1886.      will  of  March,  1 832.    The  letter  cob veyu^  the  in- 

j«a.29cb.     fonoation  is  from  Mr.  Piersoo,  and  is  dated  2lBt 

- —       December,  1833,  a  week  after  the  death  of  the  de- 

«.         ceased ;  it  is  not  necessary  to  read  the  contents  of 

AW  PiBBMv.  the  letter,  inasmuch  as  it  is  too  clear  to  admit  of  a 

doubt  that  at  this  time,  and  indeed  until  long  after, 

the  writer  was  not  aware  that  there  were  any 

other  papers  of  a  testamentary  character  in  ez«- 

istence. 

Mr.  Dalton  had  indeed  shown  the  draft  of  the 
will  to  Mr.  Hasted,  about  the  20th  December,  but 
it  is  expressly  sworn  that  Mr.  Pietson  knew  nothing 
of  it,  until  after  the  12th  March,  1834,  when  he 
was  furnished  with  a  copy  of  counsel's  opini<m, 
dated  on  that  day. 

Mr.  Dalton  also  wrote  a  letter  on  the  26th  De- 
cember, 1833,  giving  similar  information  to  Mrs. 
Hinton,  and  which  is  set  out  in  the  affidavit  of  Mrs. 
Hayle. 

But  neither  Mr.  Dalton  nor  Mr.  Hasted,  at  tbis 
time  had  an  idea  that  the  draft  will  could  have  any 
effect  whatever;  or  the  executors  would  hardly 
have  been  sworn  to  the  execution  of  the  will  of 
March,  1 832,  and  of  the  codicil  of  November,  1833 ; 
whatever  letters  therefore  actually  passed  between 
the  parties  at  this  time,  could  not  have  had  refer- 
ence to  any  other  will  than  that  just  mentioned, 
and  the  Court  may  therefore  lay  out  of  its  consider- 
ation every  thing  that  passed  between  the  death 
of  the  deceased,  and  the  12th  March,  1834,  as 
there  could  not  in  that  interval  of  time  have  been 
any  reason  whatever  for  concealment  of  any  kind 
from  Mrs.  Hinton  or  Mrs.  Hayle :  ail  were  acting 
under  the  same  impression,  that  the  will  of  March, 
1 832,  and  its  codicil,  were  the  only  subsisting  ope- 
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ratiye  instruments  ;  unless  indeed  some  of  the  tes-       i996. 
tamentary  scraps  of  paper  might  possibly  be  consi-     jtn.  2M. 
dered  as  entitled  to  proof.  ^^^ 

The  case  however  may  be  different  after  the  i2th  ^  ?j^  ^ 
March,  when  it  became  known  that  the  draft  will  Am  Pxibmk. 
was  to  be  propounded ;  then  the  interests  of  Mrs. 
Hinton  and  her  daughter  Mrs.  Hayle  were  placed 
in  a  situation  of  some  jeopardy,  and  Mr.  Newson, 
the  residuary  legatee,  had  an  interest  to  maintain, 
adverse  to  that  of  those  ladies ;  he  had  therefore  a 
motive  for  fraud  :  but  that  is  not  sufficient,  it  must 
be  proved  that  he  acted  upon  that  motive,  and 
sought  to  obtain  his  object  by  fraudulent  means  : 
nay,  I  think  the  parties  must  go  further,  and  show, 
that  not  only  Mr.  Newson  had  recourse  to  fraud, 
but  that  the  executors  also  were  parties  to  it ;  as  it 
was  to  them  that  Mrs.  Hinton  and  Mrs.  Hayle  were 
to  look  for  protection  and  information,  and  not  to 
the  party  setting  up  an  interest  adverse  to  them. 

But  in  what  does  the  alleged  fraud  consist  ?  why 
it  is  said  in  the  affidavit  of  Mrs.  Hayle,  that  Mr. 
Newson  visited  Mrs.  Hinton  some  time  in  the 
month  of  March,  1834,  and  requested  her  to  permit 
him  to  see  all  the  letters  which  she  had  received 
from  Mr.  Dalton  or  Mr.  Pierson,  on  the  subject  of, 
as  also  any  other  papers  she  had  in  her  possession 
relating  to,  the  will  of  her  late  sister ;  suggesting  to 
her,  that  the  same  were  wanted,  in  order  to  the 
proving  of  the  will  of  her  said  sister,  which  he  stated 
had  not  then  been  proved  ;  and  that  accordingly 
Mrs.  Hinton  delivered  up  to  him  all  the  letters  she 
had  received  from  Mr.  Dalton  or  Mr.  Pierson,  and 
several  other  papers  (with  the  exception  of  the  two 
letters  of  the  21st  and  26th  December,  1833),  and 
which  papers  Mrs.  Hayle  believes  are  now  in  the 
bauds,  possession,  or  control  of  Mr.  Newson. 


846 


CASES   OETSRJUHBP  IV  THB 


^^^  Now  suppoBing  th»  account  to  be  true,  it  seems 

j[iMiu29Ui.  smiewhat  difficult  to  conjecture  what  porpOK  of 
£^y  fraud  was  to  be  answered  by  withdrawing  these 
u^^  papers  from  observation  ;  neither  the  confewts  nor 
Aif]>  Pm«».  the  dates  of  the  letters  are  statady  but  it  is  said  they 
were  of  a  similar  character  to  those  set  forth  in  die 
affidayit^'  only  containing  more  minute  information, 
that  b,  referring  more  particnlarly  to  die  interest 
which  Mrs.  Hinion  and  Mrs.  Hayle  took  umier  the 
will  of  1832,  which,  for  the  reason  already  men- 
tiened  must  necessarily  have  been  the  ease :  but 
there  does  not  seem  to  be  any  reason  why  they 
^onld  be. withheld,  if  indeed  any  such  letters  were 
written ;  but  the  fact  is.  denied :  Mr.  tiemon  swears 
that  he  neither  in  the  month  of  March,  1834,  nor 
at  any  other  time,  asked  Mrs.  Hinton  to  allow  him 
to  see  all  or  any  of  the  letters  at  any  time  received 
from  Mr*  Dalton  or  Mr.  Pierson  on  the  subject,  or 
that  he  at  any  time  received  ^ny  such  lettens  or 
any  oth^r  papers  from  Mrs.  Hinton,  sajre  those 
afterwards  menticmed  in  the  affidavit,  .and  which 
are  not  tho^  stated  iQ  Mrs,  Hayld's  affidavit ;  he  also 
denies  having  suggested  .that  they  itere  wanted,  in 
order  to.  the. proving  c^  the  will  of  Mrs-dNewson. 

It  is  true,  as  has  been  said>  that  the  affidavit  of 
Mn  Nevwn  is  only  affidavit  against  affidavit,  of 
parties  equally*  interested  in  oppoaitioB;  to  each 
other;  but  Mn  Newson  is  corroborated  by  the 
affidavits  of  Mr.  Dalton  and  Mr.  Pierson.  Mr. 
Dalton  deposes  that  to  the  best  of  his  belief  the 
only  letters  he  wrote  to  Mrs.  Hinton ,  besides  that 
set  forth  in  the  affidayit  /of  Mrs.  Hayle,  were  one 
dated  the  27th  December,  1833,  enclosing  dis- 
charges for  legacies  under  the  wiU .  of  Mary 
Newson,  and  another  of  January,  1834,  annexed 
to  the  affidavit  of  Mr.  Newson,  inquiring  the  ages 
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of  Mrs.  Hinton  and  Mrs.  Hayle,  for  the  purpose  of      1886. 
afic^rtainii^  the  duties  payable  on  their  life  in"> 
terests  under  the  will  of  Mrs,  Fanny  Newson ;  thk 
letter,  with  the  answer  annexed ,  is  exhibited. 


JaD.  2M. 


Ha  TLB 

•*  i 

Mr.  Pierson  swears  that  he  verily  believes  that   ^w^p^^ii. 


the  only  letter  which  he  wmte  to  Mrs.  Hinton  re* 
specting  the  affiurs  of  the  deceased,  was  that  set 
forth  in  the  affidavit  of  Mrs.  Hayle,  and  dated  21st 
December,  1833.  So  that  against  the  single  affi*^ 
davit  of  Mrs.  Hayle,  t^ere  is  the  positive  denial  of 
Mr.  Newson,  and  the  affidavits  of  Mr.  Dalton  and 
Mr.  Pierson,  deposing  to  facts  tending  to  show 
that  the  chai^  is  unfounded,  and  could  not  be 
true,  and  tilie  Court  is  unable  to  discover  any  raom 
for  mental  reservation  in  the  affidavits  either  of 
Mr.  Dalton  or  Mr.  Pierson  as  was  ^suggested  in 
argument  r  this  seems  to  be  the  only  tangible  act 
of  fnaad  charged  againist  the  parties,  and  has,  I 
tliink,  beeii  satisfactorily  refuted. 

The  other  cl^rges  seem  to  resolve  themselves 
into  acts  rather  of  omission  than  of  commission ;  the 
fraudulent  concealment  of  the  existence  of  the  drafl 
will,  or  the  effi^^t  it  would  or  might  have  on  the 
interest  of  Mrs.  Hinton  and  Mrs.  Ibyle,  as  well  as 
of  the  steps  which  were  taken  in  order  to  ha^e  the 
question  determined  as  to  which  of  the  papers  were 
to  be  proved  as  the  will  of  the  deceased  ;  and  here 
the  Court  may  observe,  that  it  is  not  aUe  to  collect 
from  these  affidavits  that  Mrs.  Hinton  or  Mrs. 
Hayle  were  expressly  informed  of  all-  these  particn-^ 
larsy  though  they  were  acquainted  generally  with 
the  difficulty  which  existed,  in  proving  .the  will  of 
the  deceased,  and  it  would  certainly  have  been 
more  satirfactory  if  a  more  precise  communication 
of  the  situation  in  which  they  were,  placed  had  been 
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1836.       made  to  them ;  but  still  the  absence  of  such  com- 
jaii.29th.     Biunication  does  not  infer  necessarily  any  intention 
- —       of  fraud,  or  necessarily  lead  to  any  prejudice  to  the 
V.         interest  of  the  parties. 
AMD  PixEMir.       Mrs.  Hayle  also  in  her  affidavit  swears  that  in 
the  month  of  September,    1834,  she  received   a 
communication  as  to  her  interest  under  the  de- 
ceased's will,  difiering  materially  from  the  inform- 
ation previously  communicated  to  her ;  that  feeling 
astonished   at  such  communication,  she  and   her 
mother,  Mrs.  Hinton,  at  the  earliest  period  that 
they  were   enabled   to  do  so,  under  the  circum- 
stances stated,    caused   inquiries  to  be  made  at 
Doctors'  Commons,   in  the  final  result  of  which, 
"  to  wit,  about  the  middle  of  January,  1835^  her 
**  mother  and   herself  for  the  first  time   became 
aware   that  certain  pretended  instructions  given 
by  the  deceased,  as  pretended  to  Mr.  Dalton  for 
^^  her  last  will,  had  been  propounded  as  her  will  by 
"  Mr.  Newson  the  residuary   legatee,  and  that  a 
'  *  sentence  in  favor  of  the  validity  of  such  instruc- 
^'  tions  pronounced  upon,   in  efiect,  the  sole  evi- 
'^  dence  of  Mr.  Dalton,  acting  in  concert  with,  and 
"as  the  agent  or  solicitor  of  Mr.  Pierson   and  Mr. 
"  Newson,  in  procuring  a  sentence  in  favor  of  the 
"  draft  will ;"  and  further  swearing  "  that  neither 
"  she,  nor,  as  she  believes,  Mrs.  Hinton,  either  knew 
"  of  or  suspected  even  the  existence  of  the  said  pre- 
"  tended  instructions,  much  less  had  any  know- 
"  ledge  or  suspicion  that  the  same  had  been  pro- 
•'  pounded  as  the  will  of  the   deceased,   or  that 
**  there  was  any  intention  of  the  executors,  or  of 
"  Mr.  Newson  to  dispute  the  will  of   1832 ;  and 
'  ^  that  the  existence  of  the  instructions  and  of  the 
"  other  matters,   facts,   and  circumstances,   were 


it 
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"  purposely  and  wilfully  concealed  and  kept  from       1836. 
"  their  knowledge  in  the  fear,  and  under  the  appre-     jan.  29Ui. 
"  hension    that    they,    or  some   person   on  their       £~^ 
"  behalf  would  have  eflFectually  resisted  the  pro-  «. 

'^bate  obtained  as  aforesaid  of  the  pretended  in-   AyDPuBMH. 
"  structions." 

Here  then  is  a  direct  charge  of  a  wilful  conceal- 
ment for  fraudulent  purposes,  not  only  of  the 
pending  suit,  but  even  of  the  existence  of  the  draft  ' 
will;  and  a  positive  averment  that  neither  Mrs. 
Hayle  nor  Mrs.  Hinton  had  any  knowledge  of  the 
existence  of  the  draft  will  (or,  as  Mrs.  Hayle  calls 
them,  instructions),  till  the  month  of  January, 
1835 ;  it  being  now  admitted,  that  a  copy  of  the 
will,  as  proved,  was  delivered  to  them,  certainly 
not  later  than  the  4th  October;  possibly  before: 
and  that  so  early  as  the  Sth  of  that  month,  the 
next  following  day,  suspecting  some  fraud  to  have 
been  practised  upon  them,  they  consulted  Mr. 
Debney,  and  through  him  Mr.  Crabtree,  and  Mr. 
Tumley,  as  to  the  best  means  of  investigating  the 
transaction,  and  this  under  the  impression,  as  Mrs. 
Hayle  swears,  that  they  had  been  un£Eiirly  dealt 
with. 

This,  not  to  say  more,  is  at  the  best,  a  very  in- 
cautious mode  of  swearing,  and  ought  to  have  been 
particularly  avoided,  when  the  object  was  to  fix 
the  imputation  of  most  grossly  fraudulent  conduct 
on  other  parties,  and  undoubtedly  would  render  the 
Court  very  careful  in  receiving  the  evidence  of  an 
individual  who  had  shown  herself  so  careless  in  a 
matter  of  so  much  importance,  in  preference  to 
Mr.  Dalton,  Mr.  Pierson,  and  Mr.  Newson  on  the 
subject  of  the  withdrawal  of  the  letters  from  Mrs.  Hin- 
ton, or  indeed  on  any  other  subject  when  opposed  to 


Jali.2Mi» 
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I89S.  ^  evkteaoe  of  a  different  tendency ;  and  when  it  is  said 
that  this  is^  moraUy  speaking,  to  be  taken  as  the 
joint  affidavit  of  Mrs.  Hinton  and  Mrs.  fiayle» — 
V  Mr*  Tumley  swearing  that  he  reeeiyed  the  instruo' 
tl^ins  for  preparing  it  from  hoik  jointly,  and  that  he 
verily  believes  the  same  would  have  been  sworn  to 
by  Mrs.  Hinton  and  Mrs.  Hayle,  but  for  an  acci- 
dent tirhieh  the  former  met  with^  and  which  ter- 
minated in  her  death — the  Court  will  cmly  observe, 
that  it  hopes  that  Mr.  Tumley  has  taken  up  aa 
erroneous  impression,  upon  that  point,  and  thai  if 
thfe  attention  of  Mrs.  Hinton  had  been  caUed  to 
the  particular  feet  stated,  she  would  have  paused 
before  she  lent  the  sanction  of  h^  oath  to  a  state- 
ment now  admitted  to  be  inaccurate ;  she  however 
did  npt  swear  to  it,  and  Mrs.  Hayle  is  alone  an-^ 
sweiiible  for  the  contefiits  oi  the  affidavit. 

But,  notwithstanding  all  this,  the  Court  would 
not  preclude  the  party  from  any  ben^  which  it 
thought  she  might  derive  from  having  this  pi^r 
re-propounded,  if  there  were  any  reason  to  sup- 
pose that  there  had  been  any  fraudulent  con- 
cealment practised,  or  even  if  there  were  any 
suggestion  now  made  that  if  she  had  been  awara 
of  the  real  nature  of  the  question,  as  affecting  her 
interest^  she  was  in  possession  of  facts  which  would 
have  led  to  a  different  conclusion  to  that  at  which 
the  Court  had  arrived  ;  or  that  there  had  been  a 
suppression  of  any  important  facts  by  the  executors 
of  Mr.  Datton. 

But  the  Court  has  looked  in  vain  through  these 
affidavits,  for  any  such  averments;  the  particular 
nature  of  the  facta  the  Court  would  not  probably 
require  to  be  stated,  but  it  might  reasonably  ex- 
pect that  some  general  averment  of  suppression  or 
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perviersiohi  of  ftctB  should  bb  made  on  ^oath,  «       *^^* 
laying  the  foiindatioii  Cm?  the  present  application,     jn.7Mk. 
and  thai  the  par^  shduld  not  have  contented  her- 
sdf  widi  a  mere  general  allegation*  ^* 

The  Oovirt  puipoaely  abstains  from,  going  into  A**.  Pnuw. 
that  •  part .  of  the  case  which  consists  of .  dreum- 
stamoes  which  arose  after  the  probate  of  the  draft 
will  had  been. obtained;  froin  storing  into  the 
diacnssian  whether  Mr:  Cavill  was  employed  hf 
Mr.  Pieiaon,  without  4he  diiection  of  Mrs.  Hiaton ; 
whether  Mr.  Grabtree  was  the  family  so&itor  of 
Mrs.  Hinton  ;  ii^ether  Mrs.  Hayle  disavowed  tb6 
applieatidn  made  by  Mr.  Debney  lor  802.  or  lOOJ. 
in. the  latter  end  of  October,  1834:  w  whether 
the  alleged  attempts  of  Mr.  Newsoti  to  endeavbur 
to  pr^^l  np<m  Mrs»  Hayle  to  repudiate  tibe  notice 
of  the  motion  for  a  decree  cdiling  in  the  probate, 
and  of  die  alleged  adoption  ttnd  aeqaiesoeiice  of 
Mrs.  Hayle  in  the  will,  by  her.  acta,  after  she 
became  informed  of .  the  probate  having  been  ob- 
tabbed,  and  after  her  suspicions  and  thote  of  her 
mother  had  been  excited.  All  these  circnmstaaces 
are.  outlying,  and  at  a  distance  from  the  main 
^estion,  and  can  only  bear  very  remotely,  if  at  all, 
upon  it,  the  Court  therefore  lays  no  stress  what- 
ever upon  them  :  the  real  question  is,  whether 
fraud  has  been  practised ;  or  if  that  should  not  be 
made  out,  whether  the  interests  of  Mrs.  Hayle  and 
Mrs.  Hinton  have  been  prejudiced  by  the  course 
in  which  the  cause  was  conducted ;  for  one  or 
other  of  these  propositions  must  be  established  to 
the  satisfaction  of  the  Court  before  it  will  recall 
what  has  been  done,  and  revoke  the  probate  already 
granted  after  the  will  had  been  regularly  pro- 
pounded and  proved  by  witnesses :  it  will  not  take 
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1836.      such  a  step  upon  the  bare  speculation  that  a  differ^ 
Jan.  29th.     ®°*  Tcsult  may  possibly  (not  probably)  be  produced. 

jj^^  With  respect  to  the  first  of  these  propositions,  I 

V*  am  clearly  of  opinion  that  there  is  no  ground  what- 
AND  PinaoN.  ever  for  imputing  fraud  to  any  of  these  parties  in 
not  stating  more  particularly  to  Mrs.  Hinton  and 
Mrs.  Hayle  the  nature  of  the  di£Bculties  which  pre- 
vented the  probate  of  the  deceased's  will  passing ; 
and  upon  the  other  point,  I  am  also  of  opinion  that 
there  is  no  reason  to  apprehend  from  all  that  is 
stated  in  these  proceedings,  that  any  thing  has  been 
kept  from  the  knowledge  of  the  Court,  or  of  the 
parties  which  would  have  had  the  effect  of  altering 
the  sentence  already  pronounced:  had  such  ap- 
peared, whether  the  concealment  were  wilful  or 
accidental,  the  Court  would  have  had  no  difficulty 
in  putting  the  party  in  such  a  situation  as  would 
enable  her  to  avail  herself  of  their  full  effect ;  but 
as  it  is,  I  feel  myself  bound  to  reject  the  petition. 

I  shall  give  no  costs :  the  interest  of  the  parties 
was  much  reduced,  and  they  were  probably  igno- 
rant of  the  precise  question  to  be  investigated; 
although  I  entirely  disapprove  of  the  unfounded 
imputation  of  fraud  which  has  been  brought  for- 
ward in  this  case. 
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against  mountaoue  and  lamprell. 


On  the  admission  of  an  A  llegation. 


1896. 


Waltbb 

o. 
movvtaovx 

Lampbxll. 


This  was  a  criminal  proceeding  instituted  by  the 
Rev.  Edward  Newton  Walter,  the  rector,  against  Hi^lt/Twii, 
David  Mountague  and  Edmund  Lamprell,  the  ^"* 
churchwardens  of  the  parish  of  Leigh,  in  Essex. 
On  the  27th  of  August,  1836,  a  citation  was  ex- 
tracted, calling  upon  the  churchwardens  to  answer 
to  certain  articles,  &c,  and  on  a  subsequent  day 
articles  were  admitted  to  the  following  effect. 

1.  We  article,  &c.,  that  you  David  Mountague 
and  Edmund  Lamprell  were  and  are  the  church- 
wai*dens  for  the  said  parish  of  Leigh,  in  the  county 
of  Essex,  and  were  elected  and  sworn  into  that 
office  for  the  year  1834  and  1835. 

2.  That  there  hath  from  time  immemorial  been 
a  foot-path  through  the  church-yard  of  the  said 
parish  of  Leigh,  from  the  rectory  or  parsonage 
house  of  the  said  parish  to  the  road  or  highway 
leading  to  the  town  of  Prittlewell ;  and  further, 
that  in  the  month  of  March  last  past,-  you  the  said 
David  Mountague  and  Edmund  Lamprell,  without 
the  consent  and  contrary  to  the  remonstrances  of 
the  said  Rev.  Edward  Newton  Walter,  clerk,  the 
rector  of  the  said  parish  of  Leigh,  and  without  any 
lawful  authority  whatever  in  that  behalf,  made  or 
caused  to  be  made  a  new  foot-path  across  a  part  of 
the  church-yard  of  the  said  parish  leading  out  of 
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18S6.      the  said  old  foot-path  into  the  high-road ;  and  took 


UiLART  Tbbm.  down,  or  caused  to  be  taken  down,  a  part  of  die 
"nHT»tin'n     ^^^^  ^^  boundary  of  the  said  church-yard,  and 


erected  or  caused  to  be  erected  a  gate  or  gates 

9.         therein,  leading  into  the  said  church-yard  out  of 
*^^^^*   the  said  high  road,  and  thereby  made  or  caused  to 
be  made  a  new  entrance  into  the  said  church-yard. 
And  moreover,  that  in  and  by  so  doing;  you  the 
said  David  Mountague  and  Edmund  Lamprell  cut 
and  dug  up,  or  caused  to  be  cut  and  dug  up,  a  por- 
tion of  the  turf  and  ground  or  soil   of  the  said 
church-yard,  over  the  bodies  or  corpses  of  divers 
there  buried,  and  of  some  of  whom  the  families  or 
relations  were  and  are  still  residefnt  iu  the  said 
'  parish  of  Leigh,  and  who  have  been  aggrieved 
;  thereby,  and  have  complained  thereof,  &c. 
,      3.  Also,  that  repeated  applications  have   been 
made  to  you  by  the  said  Rev.  Edward  Newton  Wal- 
^  ter,  the  rector,  and  by  several  of  the  parishioners  of 
■  the  said  parish  of  Leigh  concerning  the  premises  in 
i  the  months  of  April  and  May  last,  or  (rneof  them,not- 
/  withstanding  which  you  did  and  still  do  persist  in 
maintaining  the  said  new  foot-path,  and  causing 
the  same  to  be  used  as  a  public  footpath,  thereby 
I  desecrating  so  much  and  such  part  of  the  said 
church  yard,  &c. 

An  allegation  was  now  o£Pered  to  the  Court  on 
behalf  of  the  churchwardens  by  way  of  defence, 
pleading  in  substance  as  follows. : — 

Ist.  That  the  map  or  plan  hereto  annexed  is  a 
correct  map  or  plan  of  the  church-yard,  and  of  the 
several  entrances  into  and  paths  within,  and  of  the 
roads  and  ways  leading  to  and  about  the  same,  and 
the  map  was  annexed. 
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2d.  That  until  between  seven  or  eight  years  from       18S6. 
the    present  period,   there   were  three  entrances  hiLrv  tssm, 
into  die  said  church-yard  of  Leigh,  with  the  paths    ^y^^^ 

leading  therefrom ;  the  said  entrances  being  in  the        

map  or  plan  marked  by  the  figures  1,  %  and  5,  v. 
-and  the  paths  being  as  described :  that  at  the  ^^•^^•*- 
entrances  marked  1  and  5  there  were  gates  opening 
upon  the  paths  leading  therefrom,  and  also  swing 
gates  at  the  sides  thereof ;  and  that  at  the  entrance 
marked  2,  there  were  steps,  or  a  stile,  through  or 
over  the  fence  of  the  church-yard  ;  that  until  the 
said  steps  or  stile  and  the  swing  gates  were  removed, 
as  hereinafter  pleaded,  the  paths  leading  from  the 
three  aforesaid  entrances  were  used  as  public  paths, 
and  there  were  thoroughfares  by  means  thereof 
through  the  said  church-yard,  &c. 

3d.  That  about  seven  or  eight  years  ago  some 
inconvenience  having  been  experienced  from  the 
use  of  the  said  paths  as  common  thoroughfares, 
attempts  were  made,  by  or  under  the  direction  of 
the  Rev.  Edward  Newton  Walter  to  close  the  said 
paths  as  common  thoroughfares;  that  such  attempts 
were  ineffectually  resisted  by  the  parishioners  of 
the  parish  of  Leigh,  and  the  aforesaid  steps  and  , 
swing  gates  were,  but  without  any  lawful  authority^ 
removed,  and  from  such  time  there  remained  but 
two  entrances  into  the  said  church-yard,  and  which 
entrances  were  only  opened  on  the  days  on  which 
the  service  of  the  church  was  performed,  or  parish 
meetings  held,  &c. 

4th,  That  in  or  about  January,  1835,  that  part  of 
the  high  road  leading  by  and  close  to  the  church- 
yard of  Leigh,  marked  in  the  map  by  the  figure 
8,  was  by  the  orders  of  the  trustees  of  the  high  road 
considerably  lowered,  and  close  to  tiie  entrance 

8  2 
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1836.      No.  1,  to  the  extent  of  two  feet,,  nine  inehej,  or 

Hiijuiy  Tebm  thereabouts,  whereby  the  said  entrance  was  rend^ed 

Feb.  3rd,     useles9,  and  there  remained  but  one  available  en- 

Brd  Sesnon.  ',  jot 

trance  into  the  church-yard,  by  reason  whereof  the 

'V'™      parishioners  of  the  said  parish  suffered  great  incon* 

^  a7o  **^*    venience.     That  no  attempt  was  made  by  the  said 

Lajifaeia.    Rev.  Edward  Newton  Walter  to  remedy  the  same, 

nor  did  he  make  any  application  to  the  said  David 

Mountague  and  Edmund  Lamprell,  or  either  of 

them  for  that  purpose,  until  after  that  they  had, 

under  the  directions  and  with  the  concurrence  of 

the  said  parishioners,  caused  gates  to  be  erected 

.  at    the    entrance    to    the    church-yard.    No.    2. 

I  That  until  the  said  gates  were  erected,  the  said 

j  Rev.  Edward  Newton  Walter  did  not  directly  or 

indirectly  forbid,  or  in  any  manner  object  to  the 

erection  thereof. 

5th.  Thatthere-openingof thesaid  entranceNo.  2, 
and  erecting  gates  thereat,  is  a  great  convenience 
to  the  parishioners  of  the  said  parish  of  Leigh,  and 
that  the  expenses  thereof  have  been  allowed  in  the 
accounts  of  the  churchwardens,  passed  at  a  meeting 
duly  holden  in  the  vestry  room  of  the  said  church. 
6th.  That  since  the  erection  of  the  gates  at  No.  2^ 
the  said  gates  and  paths  leading  therefrom,  and 
the  other  entrances  into,  and  paths  within  the  said 
church-yard  of  Leigh,  have  been  visited  and  in- 
spected by  the  Rev.  Sir  John  Head,  the  rural  dean 
of  the  deanery  of  Rochford,  within  the  precincts  of 
which  the  parish  of  Leigh  is  situated,  and  that  he 
had  approved  thereof,  and  communicated  such  his 
approbation  to  the  said  Rev.  Edward  Newton 
Walter. 

7th.  That  amongst  other  things  it  is  untruly 
pleaded  in  thja  seoond  of  the  articles  exhibited  against 
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the  said  David  Mountague  and  Edmund  Lamprell,       1S86. 
and  admitted  in  this  cause,  **  that  without  the  con-  nicAHTTEnn. 
sent  and  contrary  to  the  remonstrances  of  the  said    3]^®!;^^ 
Rev.  Edward    Newton  Walter,   and  without  any        

Waxter 

lawful  authority  they  made  or  caused  to  be  made  «. 

a  new  foot-path  across  the  church-yard  of  the  said       ^^i^^ 
parish,  and  made  or  caused  to  be  made   a  new     LAii»R«tt. 
entrance  into  the  same ;"  and  that  it  is  untruly 
pleaded  in  the  third  of  the  said  articles  "  that  they 
have  by  maintaining  a  new  foot-path,  and  causing 
the  same  to  be  used,  desecrated  a  part  of  the  said 
church-yard,'*  for  that  after  the  erection  of  the  afore- 
said gates  at  No.  2,  James  Butler,  otherwise  Thorow- 
good,  a  witness  examined  on  the  said  articles,  was 
employed  to  restore  the  old  path  leading  from  the 
said  entrance ;  that  having  removed  a  small  portion 
of  the  grass  or  turf  thereon,  he  was  directed  by 
John  Wade,  a  parishioner  of  the  said  parish,  to  go 
to  the  said    Rev.    Edward   Newton   Walter,   and 
receive  his  directions  before    he    proceeded    any 
farther :  that  accordingly  he  the  said  James  Butler, 
otherwisd  Thorowgood,  went  to  the  said  Rev.  Ed- 
ward Newton  Walter,  who  forbad  him  to  restore: 
the  said  old  path,  whereupon  the  grass  or  turf  which 
had  been  removed  as  aforesaid  was  immediately  re- ' 
placed,  that  since  such  time  no  turf  or  grass  has  been 
cut  or  removed  from  the  said  path,  nor  anything 
whatever  done  towards  restoring  the  same,  &c. 

8th.  That  at  the  time  of  the  erection  of  the  gates 
at  No.  2,  there  were  marks  and  signs  of  the  old 
path  leading  into  the  church  yard  from  such  ap- 
proach, and  such  old  path  and  no  other  has  been 
used  as  the  path  leading  from  the  said  entrance 
since  the  erection  of  the  said  gates,  and  that  the 
said  Rev.  Edward  Newton  Walter  has  been  upwards 
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of  twenty  years  rector  of  the  said  parish  of  Leigh, 
and  at  the  time  he  instituted  the  present  proceed- 
ings well  knew  the  said  old  path,  and  that  the 
same  and  no  other  had  been  used  from  the  said 
entrance. 

9th.  That  the  said  Rev.  Edward  Newton  Walter 
is  now,  and  has  been  for  many  years  negligent  of 
and  inattentive  to  his  parochial  duties,  that  he  has 
very  rarely  attended  parochial  meetings,  but  has 
left  the  business  of  the  parish  to  be  transacted  and 
managed  by  the  churchwardens  thereof  without 
any  interference  on  his  part ;  that  shortly  previous 
to  the  election  of  churchwardens  for  the  said  parish 
in  the  year  1833,  the  said  Rev.  Edward  Newton 
Walter  made  application  to  the  aforesaid  David 
Mountague  to  be  his  (Walter's)  churchwarden,  but 
that  the  said  David  Mountague  then  declined  the 
same ;  that  in  the  following  year,  previous  to  the 
election  of  churchwardens,  the  said  Rev.  Edward 
Newton  Walter  repeated  such  his  application  to  the 
said  David  Mountague,  who  thereupon  consented, 
upon  the  express  understanding  and  positive  pro- 
mise given  by  the  said  Rev.  Edward  Newton  Wal- 
ter that  he  would  attend  and  preside  at  the  parochial 
meetings,  so  that  he  the  said  David  Mountague  should 
have  his  sanction  and  countenance  for  the  acts 
done  at  the  said  meetings — that  such  understanding 
was  well  known  to  the  parishioners — that  he  for 
some  time  attended,  but  afterwards  neglected,  and 
that  the  whole  business  devolved  upon  the  said 
churchwardens. 

10th.  That  the  said  Rev.  Edward  Newton  Walter 
is  not  now  and  has  not  been  for  some  time  past  in 
the  receipt  of  the  tithes  of  the  said  parish,  but  that 
the  same  are  mortgaged,  or  assigned  and  received 
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by  some  other  person^  and  that  the  parishioaers      ^8g6, 
have  received  notice  not  to  pay  tithe  to  him,  and  -hh^^t  Tsrm, 
that  the  said  Rev.  Edward  Newton  Walter  is,  and 
is  well  known  to  be,  in  pecuniary  difficiilties  and 
bad  credit. 

11th.  That  John  Gillson,  a  witness,  examined  in 
support  of  the  Articles,  is  well  known  at  Leigh  and 
its  neighbourhood  to  be  a  person  of  slight  credit,  and 
whose  bond  would  not  be  received  as  good  security 
for  one  hundred  pounds — that  such  reputation  of 
the  said  Gillson  is  well  known  to  the  Rev.  Edward 
Npwton  Walter,  that  notwithstanding,  he  procured 
the  said  Gillson  to  become  his  surety,  and  to  join  in 
the  bond  given  previously  to  the  commencement  of 
these  proceedings. 

]2th.  Annexed  the  bond,  and  pleaded  the  identity 
of  Gillson. 


This   allegation   was   opposed   by  Addat^is  and 
Nicholl 

Phillimore  and  Haggard  argued  in  support  of  it. 


Judgment, 

Dr.  Lushington. 
Before  I  pronounce  my  opim'on  upon  the  admis- 
sibility of  this  allegation,  it  is  indispensably  neces- 
jBary  that  I  should  consider  what  is  the  substance 
of  the  Articles  which  have  been  admitted. 

Now  the  substance  of  the  Articles  is  this.     The 

Court  here  read  the  Articles,  and  proceeded — I  may 

observe  that  the  important  points   are — first,  the 

;  making  a  new  foot  path,  and  secondly,  erecting  a 

,  gate  where  there  was  not  one  before. 

The  allegation   before   the   Court  sets   forth  a 
variety  of  facts  in  reply,  and  I  have  been  told  that. 


ArtidM  hanng 
been  admitted 
againitelrarcli- 
wudens  for 
making  a  new 
footpaiOi  acriMi 
a  caarch-yaid, 
&c. 

An  allegation 
in  rnily,  plead- 
ing »cti  skew- 
ing that  the 
churchwardens 
acted  ftoni^tf 
and  for  the  be- 
nefit of  the 
parishioner^ 
rejected,  as  not 
setting  up  a 
Ugal  d^fenct. 
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18964       if  the  chuichwardens  have  acted  band  fide^  I  ought 

HtLAHY  T«im.  ^^  ^  interfere ;  but  suppoung  it  to  be  true  that 

3^*Se2d^*     they  have  acted  with  good  intentions,  and  for  the 

)  benefit  of  the  parishioners,  still  it  is  my  duty  to 

V.  '  look  to  the  legal  justification. 
MQyKTA3v.  Yin:t,  then  as  to  the  churchyard ;  it  is  dear  that 
Laii»rh.i.  |jy  ijjg  common  law  the  rector  has  the  freehold 
therein,  qualified  undoubtedly  by  the  rights  of  the 
parishioners,  but  subject  thereto  he  may  briii^ 
an  action  for  trespass  if  his  right  be  unjustly 
invaded.  The  churchwardens  by  virtue  of  their 
office  are  bound  to  see  that  the  foot  paths  are  kept 
in  proper  order  and  the  fences  in  repair. 

Individuals  may  by  presoription  have  a  right  of 
way ;  and  parishioners  have  the  same  right  for  the 
purpose  of  attending  Divine  worship,  vestries,  and 
other  fit  occasions.  The  public  may  also  have 
a  right  of  way  which  is  not  to  be  infringed  upon. 

I  apprehend  that  neither  the  rector  nor  the 
churchwardens  can  make  a  new  path  without  a 
faculty  from  this  Court.  In  strictness  that  is  by 
law  required. 

I  think  the  consent  of  the  rector  is  necessary  by 
reason  of  his  common  law  right ;  but  I  do  not  say 
whether  or  not,  if  the  rector  be  called  upon  to  show 
cause,  and  he  obstinately  opposes  a  faculty,  the 
Court  may  grant  it.  That  point  I  consider  it  is  not 
necessary  to  decide.  The  case  of  Seager  v.  Bowie  (a) 
TOerely  went  to  this,  that  you  cannot  legally  erect 
a  monument  without  a  faculty.  The  case  of  Tat- 
H^^all  V.  Knight^  (b)  approaches  much  nearer  the 
c%»«  before  the  Court — there  a  faculty  was  decreed 

(a)  1  Add.  641. 
ib)  i  PhiU.  232. 
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notwithstanding  the  opposition  of  the  vicar — ^but       1836. 
that  was  for  the  erection  of  a  gallery  inside  tihe  Hilary  TsaM 
church.  As  to  varying  the  path  there  is  no  difficulty,  I  o5®^^ -* 
for  the  statute  69  Geo.  3,  c.  134,  empowers  the!      -. — 
church  commissioners  in  that  respect.  ^"^* 

With  regard  to  the  jurisdiction,  the  churchyard    Mou>;i^acu. 


AND 


being  consecrated  ground,  this  Court  has  cogni-  Lamprell. 
zance  of  the  matter,  and  it  is  my  duty  to  protect  it 
against  any  unauthorized  or  illegal  invasion  what- 
ever ;  and  supposing  the  alterations  were  most  con- 
venient, still  the  court  would  not  sanction  them, 
unless  the  consent  of  the  rector  had  been  previously 
given,  or  at  least  asked. 

If  this  is  an  ancient  foot  path,  it  is  competent  to 
smy  individual  to  proceed  at  law  ;  and  if  the  ques- 
tion were  raised  here,  this  Court  might  be  stopped  ' 
by  prohibition. 

How  stands  the  case  then  in  the  present  allega- 
tion ?  The  allegation  begins  by  annexing  a  plan, 
and  it  pleads  that  seven  or  eight  years  ago 
there  were  three  entrances  into  the  churchyard ; 
that  at  Nos.  1  and  5  in  the  plan  there  were  gates, 
and  at  No.  2,  there  were  steps,  or  a  stile;  it  is 
intended  to  plead  that  formerly  there  were  common 
thoroughfares  through  each  entrance,  but  that  lately  : 
the  gates  were  opened  only  on  a  Sunday ;  it  comes 
to  this,  that  seven  or  eight  years  ago  the  rector  il- 
legally stopped  up  these  ways;  if  so,  any  parishioner 
might  have  resisted,  might  have  brought  an  action 
at  law,  or  in  this  Court  might  have  called  on  the  \ 
rector  to  restore  the  paths.  Can  I  in  this  suit  re- 
ceive this  as  an  answer  ?  If  the  churchwardens  had 
not  the  power  to  open  these  gates,  can  it  be  said  by 
way  of  defence,  that  some  time  before,  the  rector 
did  an  illegal  act ;  and  it  is  to  be  observed,  that 
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there  is  no  aTenaent  tha^  from  JfB^^  smM^m^moL 
I  these  {>atfas  existed.  I  canBOt  therefore  admit  ^p 
I  {fii»t,  swond  and  third  Articles  as  a  defence.  The 
fourth  pleads  (the  Court  here  read  the  fourth  Articlp) 
the  short  substance  is  this,  that  inconvenience 
arising  from  stopping  one  entrance,  the  church- 
wardens make  another.  Now  it  was  competent  tq 
them  to  remedy  the  ddfect  occasioned  by  the  lega} 
act  of  the  highway  trustees,  and  then,  if  the  rector 
opposed  them,  they  might  have  proceeded  against 
him  here;  but  the  fact  is,  that  without  any  au- 
thority from  the  rector,  the  churchwardens  make  a 
new  entrance.  Where  the  rector  has  an  undoubted 
right,  and  a  judgment  to  exercise,  his  consent  di- 
rectly given,  ought  to  be  obtained :  great  iqcon- 
venience  would  arise,  if  from  the  absence  of  the 
rector,  his  silence  or  his  neglect ;  his  consent  in 
such  a  matter  is  to  foe  assumed  by  implication.  It 
is  pleaded  that  the  consent  of  the  parishioners  has 
I  been  given,  and  that  the  rural  dean  has  approved 
I  of  the  alterations,  these  circumstances  may  tend 
str(mgly  to  show  the  propriety  of  the  alteratioxis, 
I  but*  they  do  not  aflPect  the  question  of  law;  the 
seventh  Article  is  not  brought  forward  as  a  m^in 
consideration  in  this  case,  though  I  do  not  say,  that 
if  great  offence  were  given  to  many  of  the  parish** 
ioners,  that  it  would  not  be  the  duty  of  the  Court 
to  bestow  upon  it  very  serious  attention ;  the 
ei^th  does  not  appear  very  relevant;  the  remainder 
I  will  presently  advert  to. 

These  proceedings  were  not  authorized  by  law, 
and  if  this  allegation  were  admitted,  it  would 
merely  cause  unnecessary  expense ;  for  if  every  fact 
were  proved,  I  could  not  say  that  these  church- 
wardens had  proceeded  according  to  the  law  of  the 
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land ;  and  I  cannot  think,  that  the  counsel  would       ISSft 
desire  proof  of  this  allegation  to  be  taken,  and  «x-  hila«t  Tkbh, 
pence  incurred,   merely  to  show  that    they,  the 
churchwardens,  had  acted  with  laudable  motives. 

They  are  entitled  to  the  benefit  of  the  presumption 
that  they  have  so  acted,  but  still  their  conduct  is 
incapable  of  legal  justification. 

The  remaining  Articles  could  not  in  any  view  of 
the  case  be  admitted,  it  is  not  competent  so  to  im- 
pugn the  conduct  of  the  incumbent;  if  it  were 
improper  the  churchwardens  might  have  proceeded 
against  him ;  but  as  a  matter  of  defence  to  a  suit  of  this 
description  the  Court  cannot  receive  such  averments; 
with  respect  to  Gillson,  if  he  be  the  same  person  who 
signed  the  bond  he  is  incompetent  as  a  witness;  the 
eleventh  Article  therefore  is  unnecessary. 

I  must  reject  this  allegation,  but  in  so  doing  I 
impute  no  blame  to  the  churchwardens,  in  their 
having  mistaken  the  law. 


The  Court  having  rejected  the  allegation,  the 
churchwardens  withdrew  the  negative  issue  here- 
tofore given,  and  gave  an  affirmative  issue  to  the 
libel ;  whereupon  the  judge  monished  them  to  be 
more  careful  in  future,  and  condemned  them  in  the 
sum  of  £40,  nomine  expensarum. 

The  Court  was  prayed  to  direct  the  old  path  to 
be  restored,  but  declined  making  any  order  to  that 
e£fect  without  having  first  consulted  the  Bishop. 
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proxy  of  con-        The  deceased  in  this  cause,  Titnoihy  Brent,  died 

^rtieJintt  OH  the  27th  of  February,   1833,  leaving  a  widow 

chS^e.^Bni!^  8iid  two  cousins-german,  Richard  and  James  Bligh, 

th^uch*''*^"  his  next  of  kin,  the  only  persons  entitled  in  the 

had  been  un-  distribution  of  his  personal  estate,  in  case  he  died 

daly  obtained.     .  ^ 

intestate.. 

Shortly  after  his  death  three  testamentary  papers 
were  found,  purporting  to  dispose  of  real  and 
personal  estate,  all  in  his  own  handwriting. 

The  parties  benefitted  under  them  are  the  de- 
ceased's widow,  her  nephew  Mr.  William  Brent 
Brent,  and  Mrs.  Jones  Burdett,  a  niece  of  Mrs. 
Brent,  and  Adelina  Brent  Barrington,  a  god* 
daughter  of  the  deceased,  and  her  mother,  who  had 
an  annuity.  Mrs.  Brent,  the  widow,  and  Mr.  Wil- 
liam Brent  Brent  were  appointed  executors. 

These  papers  being  imperfect  it  became  necessary 
to  bring  them  to  the  notice  of  the  Court,  and 
accordingly  on  the  4th  of  May,  1833,  a  decree  was 
taken  out  on  the  part  of  Mrs.  Brent,  the  executrix^ 
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calling  upon  the  next  of  kin  to  see  the  pap^rd  pro-       1896. 

pounded.     This  decree  was  personally  served  on 

Mr.  James  Bligh,  who  lived  at  Derby,  on  the  7th 

of  May,  on  which  day  another  decree  of  the  same       Buob 

tenor  was  taken  out  against  Mr.  Richard  Bligh,       bbwt. 

which  having  been  personally  served  upon  him  on 

the  10th,  was  returned  on  the  13th  of  May,  being 

the  fourth  session  of  Easter  Term  in  that  year. 

On  the  first  session  of  Trinity  Term,  25th  of  May, 
a  proctor  appeared  for  Richard  and  James  Bligh, 
when  the  scripts  were  propounded  and  an  allegation 
brought  in. 

On  the  second  session  the  proctor  for  the  next  of 
kin  exhibited  a  proxy  from  his  parties,  and  the 
allegation  was  debated  by  counsel  on  both  sides, 
when  the  Judge  (my  predecessor  in  this  chair)  ad- 
mitted the  allegation ;  a  commission  was  then 
decreed  for  the  examination  of  witnesses,  but  on  the 
by-day  after  Trinity  Term,  27th  of  June,  the  proc* 
tor  for  the  next  of  kin  exhibited  a  further  special 
proxy  from  his  parties,  and  declared  under  the 
authority  of  that  proxy,  that  he  proceeded  no  fur- 
ther in  the  cause ;  affidavits  were  then  brought  in, 
which  having  been  read  by  the  Court,  and  counsel 
having  been  heard  thereon,  probate  of  the  script 
marked  A. ,  as  the  last  will  and  testament  cf  the 
deceased,  and  of  the  scripts  B.  and  C.  as  containing 
together  a  codicil  to  the  will,  was  decreed,  and  on 
the  4  th  July,  1833,  probate  passed  the  seal,  the 
property  having  been  sworn  under  12,000/. 

So  far  then,  it  appears  that  the  Court  having  all 
prc^r  and  necessary  parties  before  it  by  their  proc- 
tors duly  authorized — the  papers  having  been  pro- 
pounded— the  admissibility  of  the  allegation  de- 
bated— was   of  opinion  that  if  the  facts  therein 
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18M.  pleaded  were  established  by  competent  testimony, 
syb.9M.  the  papers,  lioweTer  imperfect  or  informal  the^ 
ttiight  be,  would  be  entitled  to  probate ;  and  the 
next  of  kin  upon  this  enunciation  of  the  opinion  of 
the  Court,  exhibited  a  proxy  cdtisemting  to  probate 
being  granted  (waiving  the  formality  of  examining 
witnesses)  ujidn  affidavits  df  the  material  facts  being 
exhibited.  Upon  this  consent  s6  given  the  Court 
acted,  and  on  affidavits  which,  with  reference  to  Ae 
circumstances  of  the  case  it  considered  to  be  suffi- 
ciehty  it  pronounced  for  the  validity  of  the  papers, 
and  the  executrix  took  probate  of  them. 

Tim  decree  of  die  Court,  so  pronounced,  must, 
imder  ordinary  circumstances,  have  been  considered 
to  be  final  amd  conclusive,  not  only  on  all  the 
parties  to  the  suit,  but  also  upon  those  who  claim 
dirough  them,  and  it  certainly  was  so  considered 
hy  the  next  of  kin  themselves,  who  did  not  attempt 
to  impugn  it's  validity,  or  take  any  steps  to  procure 
a  reversal  of  it,  either  by  appeal,  or  by  alleging 
any  surprize  or  fraud  practised  upon  them.  In  fact 
the  probate  remained  unimpeached  till  the  month 
of  February,  1835,  when  certain  affidavits  having 
been  exhibited,  a  motion  was  made  to  the  Court,  to 
direct  a  decree  to  issue,  calling  upon  Mrs.  Brent, 
the  executrix,  and  Mr.  William  Brent  Brent,  the 
executor,  the  former  to  bring  in  the  probate  (such 
was  the  form  of  the  motion),  and  to  prove  the 
asserted  will  in  common  form  of  law,  or  to  shew 
cause  why  administration  to  the  deceased,  as  having 
died  intestatej  should  not  be  granted  according  to 
law  (or  in  such  oi^er  form  as  the  judge  migh  direct) ; 
this  motion  was  made  on  behalf  of  Mrs.  Loveday 
Watkin,  the  niece  of  Mr.  James  Bligh,  who  died  in 
the  month  of   August,    1834,   and  who  had   by 
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wm  given  the  residue.of  his  e&cte  to  h^,  and       U06. 
of  Mr.  Diehard  Bligh,  the  son  q£  the  other  next  of 
kin  of  the  deceased,  who  had  beda  appointed  sole 


MtSM. 


executor  of  his  &ther,  who  died  in  October»  1834 ;      jbuok 


so  that  both  of  the  next  of  kin^  the  parties  to  the 
wtginal  suit,  lived  more  than  twelve  months  after 
jtrobate  of  these  papers  had  been  decreed,  witbont 
anggteting  that  any  fraud  had  been  practised  upon 
titem  or  either  of  diem. 

To  lead  ^s  decree,  affidavits  of  Mrs.  Watkia, 
and  of  Mr.  Richard  Bligh,  and  of  another  gentle- 
man of  the  same  name,  a  barrister  in  Lincoln's  Inn, 
who  appears  to  be  the  heir-at*law  of  the  decesBsed, 
though  not  a  party  in  distribution,  were  exhibited, 
and  upon  hearing  those  affidavits  read,  the  Court 
^t  itself  bound,  under  the  circomstancles  thenein 
stated,  to  direct  a  decree  to  issue,  not  calling  upon 
the  parties  in  the  first  instance  to  bring  in  the  probate 
(which  might  have  been  attended  with  great  incon- 
venience, though  that  was  the  effect  of  the  motion 
to  the  Court),  but  to  shew  cause  why  the  probate 
should  not  be  brought  in,  and  declared  null  ai^ 
^oid,  as  having  been  unduly  obtained. 

This  decree  was  personally  served  and  returned 
into  Court  on  the  caveat  day  after  Hilary  Term, 
17th  March,  183&,  when  an  appearance  was  given 
for  Mm.  Brent,  the  party  cited.  An  act  on  petition 
was  entered  into  and  has  beeh  concluded.  In  the 
course  of  these  proceedings,  the  executrix,  Mrs. 
Brent,  having  died,  it  became  necessary  to  take  out 
a  deeree  against  Mr.  William  Brent  Brent,  the 
other  executor,  which  necesaarilyoecaftioned  some 
delay,  and  which  the  court  notices  as  accounting 
for  this  case  having  been  so  long  pending.  The 
act  was  brought  in,  concluded  on  the  third  ses- 
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1886.  gion  of  Michaelmas  Term^  2]8t  November,  when 

F6b.23fd  ^^^  proctor  for  Mr.  Brent  brought  in  his  affidavits, 

.„ and  on  the  by-day,  8th  December,  the  proctor  lor 

WATUWAJfD  ,                -                           .11.,. 

BuoB  the  other  parties  brought  m  his 


Bbdit.  The  case  has  been  very  fully  and  elaborately 

argued,  and  it  now  remains  for  the  Court  to  pro- 
nounce its  decision  upon  the  matter  submitted  to  it. 
It  may  be  proper  at  the  outset,  to  observe,  that  the 
Court  is  not  at  present  called  upon  to  express  any 
opinion  as  to  the  correctness  of  the  sentence  pro- 
nounced in  the  original  cause ;  it  is  not  sitting  as  a 
Court  of  Appeal  to  correct  the  judgment  of  its  pre- 
decessor, but  simply  to  determine,  whether  that 
sentence,  be  it  right  or  wrong,  has  been  obtained 
by  undue  means  or  by  imposition,  practised  either 
upon  the  Court  or  upon  the  next  of  kin^  for  it  will 
hardly  be  denied  that,  unless  some  strong  grounds 
of  that  or  of  a  similar  kind,  are  laid  to  induce  the 
Court  to  believe  that  such  has  been  the  case,  it  will 
be  it's  duty  to  reject  the  present  petition,  and  to 
refuse  to  disturb  the  sentence  already  pronounced 
with  th^  consent  of  those  parties  who  were  alone 
competent  to  oppose  the  validity  of  the  papers  pro- 
pounded. If  on  the  other  hand,  it  should  appear 
that  the  consent  of  the  next  of  kin  has  been 
obtained  by  fraud,  or  misrepresentation,  by  con- 
cealment, or  contrivance,  or  even  by  surprise,  it 
will  be  not  only  the  duty,  but  the  inclination  of  this 
Court,  as  of  all  others,  to  take  such  measures  as 
may  prevent  the  parties  who  have  been  guilty  of 
such  improper  practices  from  deriving  any  advan- 
,  from  them .  But  the  burthen  of  proof  in  such  a  case 
I  clearly  lies  upon  the  party  who  seeks  to  impeach 
the  validity  of  the  sentence,  which,  until  the  con- 
trary is  shewn,   must   be   presumed   to    be    well 
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founded,  and  accordingly  the  parties  now  seeking       18S& 
the  aid  of  the  Court,  have  commenced  by  ex- 
hibiting affidavits  imputing  misconduct  of  so  grave  , 
and  serious  a  character  to  the  parties  concerned  in       Bugh 
obtaining  this  probate,  as  to  constitute  a  strong       bremt. 
primd  facie  case  of  fraud  against  them,  and  such  as 
left  the  Court  no  alternative  but  that  of  issuing  a 
decree  against  the  executrix  to  the  tenor  already 
mentioned,  calling  upon  her  to  clear  herself,  if  she 
could,  from  the  chaises  so  imputed  to  her ;  this  she 
has  accordingly  attempted  to  do,  whether  success- 
fully or  not  remains  to  be  seen. 

Before  entering  upon  the  consideration  of  the 
&cts  disclosed  in  the  act  on  petition  and  the  affi- 
davits, it  will  be  proper  to  advert  to  the  question  of 
law,  as  applicable  to  cases  of  this  nature;  the  Court 
has  been  referred  in  the  course  of  the  argument,  to  j 
a  variety  of  cases  determined  in  the  Courts  of 
Equity,  for  the  purpose  of  shewing  that  in  those 
Courts  parties  have  been  relieved  from  the  e£fect  of ' 
deeds  or  contracts  into  which  they  had  entered, 
not  simply  upon  the  ground  of  fraud,  but  on  that 
of  surprise,  inadvertence,  or  of  an  ignorance  of  their 
real  legal  rights,  (a)  in  cases  where  advantage  had 
been  taken  of  the  poverty  of  a  party,  by  the  offer  of 
a  sum  of  money,  which  though  it  might  appear 
large  to  a  person  in  low  circumstances,  was  greatly 
inadequate  to  the  value  of  the  property  which  he 
transferred,  although  no  actual  fraud  was  proved;  (&) 
and  also  in  cases  of  compromise,  where  one  party 
had  concealed  from  the  other  a  fact,  which  might,  if 
communicated  to  him,  have  induced  him  to  de- 

(a)  Cocking  v.  Ptatt,  I   Ves.  Sen.  400.    McCarthy  v.  Decaix, 
2  Ross.  8c  Mylne,  614. 
(ft)  £▼«!!•  V.  UeweUen,  1  Cox.  333. 
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1886.  cline  the  compTomise^  (a)  and  certainly  some  of 
Feb.  23rd.  those  decisions  have  goae.  a  very  considerable 
length  in  setting  aside  deeds. and  contracts  of  long 
standing,  with  respect  to  which  no  actual  fraud  ap- 
peared to  have  been  practised- 
It  is  not  necessary,  however,  for  the  Court  to 
travel  into  the  particular  circumstances  of  those 
cases,  indeed  they  have  not  been  cited  so  much  on 
account  of  their  circumstances,  as  for  the  principle 
to  be  extracted  from  them,  which  I  take  to  be  this, 
that  in  order  to  set. aside  a  deed,  it  is  not  necessary 
to  show  actual  fraud,  but  that  Courts  of  Equity 
will  look  at  the  whole  of  the  transaction  for  the 
purpose  of  satisfjdng  themselves  that  the  transaction 
is  free  from  all  suspicion,  and  had  been  duly  en- 
tered into  by  both  parties  with  a  full  knowledge  of 
it's  effect,  or  at  least  that  an  opportunity  had  been 
afforded  of  knowing  the  real  situation  in  which 
they  stood,  and  of  the  effect  which  the  agreement 
would  produce. 

In  the  soundness  of  these  principles  the  Court 
entirely  concurs,  and  it  will  consider  the  case  now 
before  it  with  reference  to  them,  and  if  it  shall  be 
brought  within  the  verge  of  these  principles,  it  will 
apply  the  same  remedy:,  as  far  as  is  within  it's 
power,  by  *^  opening  that  which  was  concluded,  in 
order  that  the  merits  of  the  case  may  be  brought 
forward  and  justice  done  ;"  (6)  for  though,  as  has 
been  stated,  this  is  the  first  case  in  which  the  effect 
of  proxies  in  these  Courts  has  come  to  be  judicially 
considered,  yet  there  can  be  no  doubt,  that  if  they 
have  been  obtained  by  undue  means,  the  decree  of 
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(a)  Gordon  v.  Gordon,  3  Swanst.  p.  400. 

(6)  Lord  Hardwicke  in  Kemp  v.  Squire,  1  Ves.  Sen.  p.  206. 
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the  Court  founded  upon  an  instrument  so  obtained,  ]     1686. 
cannot  be  considered  as  final  and  conclusive.  j   Feb.a3id 

The  first  chaise  is  that  of  an  improper  delay  in  — 
acquainting  the  next  of  kin  with  the  discovery  of  Buob 
these  papers,  and  with  the  state  and  condition  in  hnm, 
which  they  appeared,  for  it  is  said,  that  these  papers 
having  been  found  on  the  28th  of  February,  1833,  no 
communication  with  respect  to  them  was  made  to 
the  next  of  kin,  until  the  4th  of  May,  and  it  has 
been  much  pressed  in  argument,  that  this  must 
have  been  for  an  improper  purpose,  but  I  confess 
it  does  not  strike  me  what  particular  purpose  was 
to  be  answered  by  withholding  this  information  from 
the  next  of  kin,  nor  do  I  see  that  they  have  been 
placed  in  a  disadvantageous  position  by  not  having 
had  earlier  intelligence  conveyed  to  them,  or  that 
they  could  have  taken  any  other  measures  than 
diose  which  they  adopted  when  the  foct  was  com- 
municated to  them.  But  at  all  events  it  is  sworn, 
that  as  soon  as  the  search  amongst  the  deceased's 
papers  was  completed,  and  it  was  ascertained  that 
no  other  testamentary  papers  were  to  be  found,  a 
case  was  laid  before  counsel  for  opinion,  (27th  oi 
April,  1833)  and  the  result  of  that  opinion  being, 
that  the  case  must  be  brought  before  the  Court  on 
the  4th  of  May,  the  executrix  having  ascertained 
who  were  the  next  of  kin,  of  which  she  was  before 
ignorant,  the  decree  to  see  the  papers  propounded 
was  extracted,  and  at  the  same  time  a  letter  from 
the  proctor  of  the  executrix  was  addressed  to  each 
of  the  next  of  kin,  to  the  contents  of  which  I  must 
more  particularly  advert,  when  I  come  to  consider  the 
proceedings  to  which  it  gave  rise.  That  it  was  proper 
to  institute  a  careful  search  amongst  the  deceased's 
papers  to  ascertain  whether  there  was  any  other 
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1886.      will,  will  hardly  be  denied,  nor  can  I  think  <liere 

Feb.  23rd,    ^®  ^^7    ^^^i^g  v^ry   reprehensible  in  not  having 

^ coramonicated  the  discoTery  of  these  papers  until 

BuoB  that  search  was  completed;  whether  it  occupied 
more  time  than  was  absolutely  necessary  the  Court 
has  not  sufficient  means  of  judging,  but  not  per- 
ceiving that  the  next  of  kin  have  been  prejudiced 
by  the  delay,  I  think  that  circumstance  may  be 
laid  out  of  consideration. 

The  second  charge  is,  that  the  state  and  condition 
of  the  papers  were  withheld  from  Mr.  Richard 
Bligh,  of  Lincoln's  Inn,  whom  the  executrix  knew 
to  be  the  heir-at-law  of  the  deceased,  and  whom  she 
also  believed  to  be  his  next  of  kin,  and  it  is  alleged 
and  sworn,  that  the  facts  and  circumstances  relating 
to  these  papers  were  purposely  concealed  from  that 
gentleman,  from  an  apprehension  that  he  would 
have  actively  interposed  in  favour  of  his  poor  re- 
lations, and  prevented  them  from  being  indoced  to 
do  anything  which  might  deprive  them  of  the  ad* 
vantage  of  cross-examining  the  witnesses  produced 
in  support  of  these  papers,  or  of  pleading  any  thing 
material  against  them ;  and  in  the  act  on  petition, 
as  well  as  in  the  affidavits,  circumstances  are  set 
forth  in  great  detail,  and  a  conversation  said  to  have 
passed  between  Mr.  William  Btent  Brent  and  Mr. 
Bligh  in  the  month  of  November  1833,  is  related 
with  great  particularity,  for  the  purpose  of  shewing 
that  concealment  was  purposely  practised  with 
respect  to  him,  that  it  must  have  been  with  an  evil 
intention,  and  that  the  court  must  therefore  infer 
that  the  same  improper  motive  also  operated  to  cause 
the  delay  in  communicating  with  the  next  of  kin. 
Without  going  through  the  contents  of  the  affidavit 
it  may    be    sufficient   to  state  that    the  account 
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given  by  Mr.  William  Brent  Brent,  diflTerB  very       18S6. 
materially  from  that  which  is  to  be  found  in  the     Feb.  23rd, 

affidavit  of  Mr.  Richard  Bligh,  denying  the  greater        

part  of  what  is  stated  by  that  gentleman  to  have  Bu«b 
passed  between  them  ;  admitting  indeed  that  he  bmu^^ 
said  that  Mrs.  Brent  and  himself  believed  him  to 
be  the  heir-at-law,  and  at  one  time  thought  he 
might  also  be  the  next  of  kin ;  but  that  they  had 
afterwards  ascertained  that  such  was  not  the  feet. 
Mr.  Lynde,  also, who  has  been  accused  of  conspiring 
to  keep  the  state  and  condition  of  these  papers  con- 
cealed from  Mr.  Richard  Bligh,  and  of  having 
been  employed  by  Mrs.  Brent  to  watch  proceedings, 
positively  denies  that  such  was  the  fact,  and  asserts 
that  so  far  from  being  present  at  the  finding  of  the 
papers,  as  alleged,  he  never  had  seen  them  till 
called  upon  to  swear  to  the  faet  of  their  being  in 
Mr.  Brent's  writing ;  that  affidavit  bears  date  19th 
June,  1833,  nearly  four  months  after  the  death  of 
the  deceased.  With  respect  to  the  intimacy  said  to 
subsist  between  Mr.  Bligh  and  these  gentlemen, 
which  would  have  made  it  highly  natural  that  they 
should  have  made  this  communication  to  him,  it 
turns  out  that  though  Mr.  William  Brent  Brent 
had  been  at  school  with  him,  and  for  some  time 
there  had  been  an  intimacy  between  them,  and 
that  they  had  on  one  or  two  occasions  within  the 
last  four  years  dined  at  the  house  of  a  mutual  friend 
together,  when  they  recognized  each  other  as 
school-fellows  and  acquaintances ;  and  with  respect 
to  Mr.  Lynde,  that  he  and  Mr.  Bligh  used  occa- 
skmally  to  meet  on  business  relating  to  the  affitirs 
of  a  joint  stock  company,  of  which  they  both  were 
members,  there  was  no  such  intimacy  or  intercourse 
between  them  as  to  render  it  probable  that  any 
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18S6*  conversation  should  pass  between  them  relative  to 
the  affitirs  of  Mr.  Brent,  further  than  that  slight 
allusion  to  it  which  is  mentioned  by  Mr.  Lynde  in 
bSo^*  the  latter  part  of  his  affidavit,  and  if  that  gentleman 
B.^.  and  Mr.  William  Brent  Brent  were  in  communi- 
cation  with  Mr.  Bligh,  he  appears  to  have  been 
very  incurious,  for  to  the  latter  he  addresses  no 
enquiries  respecting  these  papers,  which  under  the 
circumstances  might  have  been  not  unnatural,  and  to 
the  former  those  only  to  which  I  have  just  referred. 
But  in  fact  how  was  this  concealment  purposed^ 
as  it  is  said  to  have  been,  to  benefit  Mrs.  Brent 
and  her  co-executor  ?  Mr.  Brent,  the  deceased, 
was  a  gentleman  well  known  ;  he  was  in  an  official 
situationf  and  his  death  was  publicly  announced 
in  the  papers  of  the  day,  so  that  Mr.  Richard 
Bligh  could  not  have  been  ignorant  of  that  event ; 
indeed  his  conversation  with  Mr.  Lynde  shews 
that  he  was  acquainted  with  it,  and  that  he 
supposed  that  he  had  died  rich ;  it  is  also  sworn 
that  the  account  of  what  passed  upon  the  admissi- 
bility of  the  allegation  being  debated,  was  also 
given  in  the  public  papers,  which  it  was  natural 
for  Mrs.  Brent  and  Mr.  William  Brent  Brent  to 
suppose  would  be  seen  by  Mr.  Richard  Bligh,  when 
there  would  have  been  an  end  of  their  hopes  of 
concealing  the  state  of  the  deceased's  testamentary 
papers  from  his  knowledge,  if  in  fact  they  ever 
entertained  any,  and  Mr.  Bligh  would  then  have 
been  in  ample  time  to  have  interposed  for  the  pro- 
tection of  his  relatives ;  but  it  so  happens,  from 
whatever  cause,  that  no  steps  are  taken  by  him, 
the  proceedings  go  on  without  interruption.  Whe- 
ther the  account  of  what  passed  on  this  occasion 
escaped  his  observation,  or  whether  his  attention 
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was  not  particularly  called  to  the  circumstances,  is       18^ 
perhaps  not  very  material  to  inquirci  though  it  is     Feb.  23wi, 
to  be  observed  that  Mr.  Bligh  does  not  so  swear,    ^^^|^^„, 
all  he  says  is,  that  ^*  he  was  not  acquainted  with  the       Buoh 
real  state  and  condition  of  the  papers  till  November       Bumt. 
1833,''  which  may  still  consist  with  the  fact  that 
he  might  have  known  what  had  passed  in  this 
Cotirt ;  but  however  that  may  be,  the  impression 
on  the  mind  of  the  other  parties  must  have  been 
that  he  would  see  the  report  of  the  case  in  the 
daily  papers,  and  therefore  that  all  further  attempt 
at  concealment  must  have  been  hopeless. 

But  then  it  is  said  that  Mrs.  Brent  continued  to 
receive  the  rent  of  the  freehold  house  in  Burling- 
ton Street,  which  she  knew  she  was  not  entitled  to, 
as  the  freehold  would  not  pass  under  these  un- 
executed papers ;  and  it  is  argued  that  this  is  again 
a  proof  of  Knala  fides  on  her  part.     But  this  part  of 
the  transaction  has  little  to  do  with  the  question  at 
present  before  the  Court,  it  seems  hardly  to  bear 
upon  it  at  all ;  for  what  object  Mrs.  Brent  could 
have  had  in  withholding  the  knowlege  of  his  rights 
firom  Mr.  Bligh,  after  the  papers  had  once  been 
brought  forward,  is  difficult  to  conceive  ;  she  must, 
as  has  already  been  said,  have  been  impressed  with 
the  notion  that  Mr.  Bligh  would  have  seen  the 
report  of  the  case  in  the  papers,  and  that  that  would 
have  given  him  sufficient  information  on  the  sub- 
ject to  enable  him  to  protect  his  own  interest,  which 
there  was  no  reason  to  suppose  he  would  be  back- 
ward in  doing ;  I  cannot,  therefore  think  that  this 
circumstance  carries  the  appearance  of  fraud  any 
filrther ;  Mr.  Bligh  has  also  received  that  portion 
of  rent  which  was  due  to  him ;  and  from  the  cor- 
Rspondence  on  this  subject,  which  passed  between 
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1888.       him  and  Mrs.  Brent's  solicitor,  and  which  is  pi:oi 

Fei).23id,     *iuced,  it  dbes  not  apjpear  that  he  imputed  atff 

„  —       fraudulent  intentions  to  .Mrs.  Brent  on  this  aer 

Watkin  and 

BuoH       eoUnt. 

bmnt.  Again  it  is  said,  why  not  have  recourse  to  Mlp* 

Richard  Bligh,  for  the  purpose  of  ascertaining  who 
Were  the  next  of  kin,  instead  of  taking  the  more 
circuitous  mode  of  applying  to  Mr.  Lynde,  whte 
was  obliged  to  seek  the  information  from  anoUier 
person,  whereas  Mr.  Richard   Bligh  could   have 
frimished  it  without  difficulty  ;  to  this  I  think  Uie 
circumstances  stated  in  Mr.  Richard  Bligh'sown 
affidavit  furnish  a  sufficient  reply,  namely,  that  no 
intercourse  or  communication  hAd  for  many  yeats 
subsisted  between  him  and  Mrs,  Brent  or  the  testa- 
tor, so  that  it  was  not  very  likely  that  uhder  those 
circumstances  she  would  apply  to  him  for  infitnrma- 
tion  which  she  could  obtain  from  a  gentleman  with 
whom  she  was  upon  terms  of  intimacy,  and  who 
was  connected  with  the  iamily  of  her  deceased  hus- 
band.    Upon^  neither  of  these  grounds,  therefore, 
do  I  see  any  reason  to  impute  fraudulent  motives 
to  Mrs.  Brent  or  Mr.  William  Brent  Brent  in  not 
having  communicated  with  Mr.  Richard  Bligh ;  •  or 
for  supposing  that  they  were  actuated  by  any  appre- 
hension of  successful  opposition. from  him  or  through 
his  means. 

Having  thus  disposed  of  that  part  of  the  case  which 
occupied  so  much  of  the  argument,  I  now  proceed 
to  the  consideration  of  that  which  is  in  fact  die  only 
question  with  which  the  court  has  any  immediate 
concern,  namely,  that  communication  which  peaaed. 
between  the  next  of  kin  and  -^heir  legal  fdiJluiru 
which  led  to  the  signing  of  the  proxy  of  conscHt. 
Now  this  1  prefer  to  take  from  the  letters  and  other 
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documentary  evidence,  rather  than  from  the  repre-       1686. 
8e&tatioi|  of  any  peraon  speaking  from  recollection     jeb.  29id, 
of  what  occurred  several  years  ago.  ^ 

That  Mrs.  Brent  or  Mr.  William  Brent  Brent  Bum 
had  kept  up  any  communication  with  these  gentle-  brshv. 
men  for  many  years  is  not  ayerred  in  any  of  the 
affidavits  before  the  Courts  indeed  the  contrary  is 
the  fact;  and  it  is  sworn  that  they  were  ignorant,  if 
not  of  their  existence,  yet  of  their  actual  condition; 
and  the  Court  is  by  no  means  prepared  to  say  from 
any tj^ing  that  appears,  that  ^r.  Richard  Bligh, 
8t|U  leas  Mr.  James  Bligh,  was  incapacitated  by 
infirmity  of  mind  or  body  fron^  understanding  the 
communications  made  to  them,  or  from  taking  the 
necessary  measures  to  protect  their  own  interests ; 
although  it  certainly  is  true  t%at  neither  was  in 
affluent  circumstances ;  but  it  is  of  the  less  conse- 
quence to  enter  into  this  consideration,  when  the 
Court .  has  the  means  before  it  of  knowing  what 
a0tua]ly  took  place. 

The  first  letter  is  that  from  tfee  proctor  of  Mrs. 
Brent,  it  is  dated  the  4th  of  May,  and  is  addressed 
to  Mr.. Richard  Bligh. 

The  letter  was  as  follows  : 

•    -  • 

Doctors'  QmmonSy 
May  4M,  1833. 

"Sir, 

"  On  serving  you  with  the  process  with 
'^ which  you  will  be  served  at  the  time  this  letter  is 
"  dehvetred  to  you,  I  think  it  proper  to  inform  you 
'^  shortly  of  the  ^rcumstances  which  render  such  a 
*^*  proceeding  necessary* 

*'  Mr.  Brent,  your  relation,  died  on  the  27th  of 
' '  February  last,  and  very  soon  after  his  death  the 
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1886. 

Feb.  33rd, 
Watun  and 

BUOB 

V, 

Brbnt. 


'  ^  testamentary  papers  of  which  I  send  you  copies 
^  ^  were  found  in.  a  private  box  which  he  was  in  the 
^^  habit  of  carrying  about  with  him  wherever  he 
'^  went;  a  very  diligent  and  careful  search  for  any 
^*  will  or  other  testamentary  paper  was  afterwards 
^^  made  amongst  hi^  papers,  and  in  every  place 
^^  wherein  it  W9s  probable  such  papers  might  be 
<<  deposited,  but  without  success ;  no  other  testa- 
"  mentary  paper  of  any  description  has  been  found. 
^'  You  will  observe  that  there  is  an  informality  in 
^^  the  appearance  of  the  three  testamentary  papers, 
^^  £^nd  it  is  that  informality  which  renders  it  necessary 
^^  that  ypu  and  Mr.  James  Bligh^  as  the  next  of  kin 
**  pf  Mr.  Brent  should  have  the  legal  notice  which 
''  the  service  of  this  process  gives  you  of  the  pro- 
'^  ceedings  which  Mrs.  Brent,  as  the  executrix,  is 
*^  taking  to  obtain  probate  of  the  papers. 

^^  The  paper?  themselves  will  be  open  to  your 
**  inspection,  and  any  further  information  you  may 
'^  desire  respecting  them  will  be  afforded  to  you, 
''  or  to  any  person  coming  with  your  authority. 

"  I  am  Sir,  &c. 

"KW.Wadeson." 


The  letter  seems  to  be  very  proper  for  it's  in- 
tended purpose,  which  was  to  explain  the  nature 
and  object  of  the  proceedings,  and  the  reasons 
which  made  them  necessary ;  but  it  has  been  since 
discovered  that  an  expression  has  been  used  by  the 
writer  of  this  letter  with  reference  to  the  condition 
of  these  papers,  which  does  not  convey  an  adequate 
idea  of  their  state :  the  word  informality  is  found 
fault  with,  and  it  has  been  said  that  the  papers  are 
essentially  defective,  and  should  have  been  so 
described,  or  as  imperfect  and  unfinished ;    now 
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admitting  for  a  moment  that  there  has  been  an       1886* 
unfortunate  selection  of  this  term,  (though  I  do  not     Feb.  aarf, 
altogether  agree  in  the  criticism  which  has  been    ^^"^^j^^ 
made  upon  it)  to  what  does  it  amount  ?  to  what       buor 
consequences  does  it  lead  ?  why  it  is  said  that  this       bbiVt. 
is  the  foundation  of  all  that  subsequently  occurred  : 
that  the  parties  have  been  misled  by  diis  descrip- 
tion of  the  papers,  and  that  by  this  misrepresenta- 
tion they  had  been  induced  to  depart  from  their 
right.     But  surely  this  expression  could  have  pro- 
duced no  such  eflfect :  copies  of  the  papers  accom- 
panied the  letter^  and  Mr.  James  Bligh  had  imme- 
diate recourse  to  his  confidential  legal  advisers  for 
his  guidtoce,  they  therefore  had  the  opportunity  of 
judging  for  themselves  how  far  this  description  of 
the  papers  was  correct ;  or  if  they  were  incapable  of 
forming  an  opinion  upon  the  subject,  the  r^ctable 
practitioners  of  this  Court,  to  whom  they  applied, 
were  fully  competent  to  advise  them,  and  to  prevent 
them   from  being  misled   with  this  information. 
That  there  was  any  intention  to  mislead  on  the 
part  of  the  practitioner  employed  by  Mrs.  Brent 
is  not  contended  ;  but  it  is  urged  that  if  the  letter 
had  that  effect,  the  parties  would  be  entitled  to 
relief :  without,  however,  acceding  entirely  to  that 
position,  it  is  sufficient  to  observe  that  it  was  not 
upon  this  letter  that  the  parties  acted,  further  than 
that  it  led  them  to  consult  with  their  advisers  in 
the  country,  and  through  them  with  their  solicitor 
and  proctor  in  London,  and  it  is  impossible  to  read 
the  letters  which  passed,  without  seeing  that  the 
greatest  care  and  caution  have  been  used  in  the 
whold  conduct  of  the  proceedings  ;  and  I  confess  1 
was  quite  astonished  when  I  heard  it  argued  that 
from  this  correspondence  it  clearly  appeared  that 
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1896.      the  parties  had  been  taken  by  surprise,  and  that 

j^^23rd      ^^  ^^^  ^^^  ^^^  allowed  for  deliberation.    This, 

at  least,  so  far  as  it  relates  to  Mr.  James  Bligh,  is 

BuoH  refuted  by  the  bills  of  his  solicitor,  payment  of 
Bnm.  which  has  been  made  by  the  executrix  out  of  the 
e£Pect8  of  the  testator,  (and  I  have  not  yet  heard 
there  has  been  any  offer  to  refund  the  sum  so  paid). 
But  whatever  may  hare  been  the  effect  of  this 
letter,  with  it  terminates  the  correspondence  on  the 
part  of  the  proctor  of  the  executrix,  or  rather  I 
should  say  with  the  answer  to  this  latter  written  by 
Mr.  Richard  Bligh,  the  next  of  kin,  which  does  not 
convey  to  my  mind  the  impression  of  tiiis  gentle* 
man's  incapacity,  at  least  to  the  extent  to  which 
in  the  affidavits  of  Mr.  and  Mrs.  Snell,  produced  at 
a  late  period  of  the  cause,  it  is  represented  to  have 
pi^vailed :  and  I  may  as  well  here  observe,  that  in 
my  opinion  there  is  no  part  of  this  transaction 
which  is  calculated  to  detract  from  that  high  cha^ 
raoter  which  the  proctor  of  the  executrix  has 
hitherto  maintained  in  his  profession ;  so  &r  from 
it,  he  appears  to  me  to  have  conducted  himself  with 
the  most  perfect  propriely  throughout ;  and  when 
it  is  said  that  the  proxy  of  consent  was  signed  at 
his  urgent  instance,  I  must  say  that  it  is  a  chai|^ 
made  without  any  just  foundation,  and  that  I  place 
the  most  implicit  credit  upon  the  denial  of  it  by 
the  proctor;  I  must  further  add,  that  the  documents 
produced  by  Mr.  Richard  Bligh,  annexed  tohissecond 
affidavit,  refute  the  allegation:  and  ought  to  have 
prevented  it  from  being  hazarded.  The  rest  of  the 
correspondence  passes  between  the  solicitors  of  Mr. 
James  Bligh,  their  agent  in  London,  and  the  proctor 
»  employed  in  their  behalf,  so  that  if  any  misinfor- 
mation has  beeu  given  in  the  latter  stages  of  the 
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proeeedtDgs,  it  is  not/  to  be  attributed  to  the  ex-       UIK* 
eeutors  and  their  advisers,  unless  indeed  it  be  con-     p^  33^ 
tended  that  isbey  were  in  league  with  the  advisers    ,„  — 
of  the  next  of  kin,  and  conspired  together  with       Buob 
thrai,  to  mislead  and  impose  upon  their  ^nployers:      Babmt. 
the  incredibility  of  such  a  charge  carries  wtth  it  it's 
own  refutation. 

Acting  then  under  the  directions  of  MessfS. 
Radford  and  Buckston,  Mr.  James  Bligh  authorises 
an  appearance  to  be  given  for  him,  he  signs  the  proxy, 
which  is  then  forwarded  to  his  brother,  who  dso  ex- 
ecutes it,  and  transmits  it  to  Mr.  Taylor  in  London,  as 
appears  from  an  itemin  this  gentleman's  account,  en- 
tered under  the  date  of  the  30th  of  May,  **  Postage 
of  letter  from  Mr.  Biehard  BUgh^  with  proxy  ex^ 
ecuted  by  his  brother  and  himself ;''  Counsel  are 
then  retained  on  behalf  of  the  next  of  kin,  the  al- 
legati(m  propounding  the  papers  is  brought  in,  the 
admissibility  of  it  is  debated,  no  doubt  considering 
the  connsel  who  were  employed,  with  zeal  and 
abiUty,  and  the  result  is  that  the  Court  expresses 
it's  opinion,  that  if  the  facts  pleaded  should  be  es- 
tablished, the  validity  of  the  papers  must  be  pro- 
nounced for ;  that  the  Court  expressed  it's  opinion 
in  pretty  decisive  terms,  may  be  concluded  from 
the  proposition  made  by  the  proctor  of  the  executors, 
that  the  examination  of  witnesses  should  be  waived, 
and  the  probate  permitted  to  pass  upon  affidavits 
only ;  such  a  proposal  it  is  probable,  would  not  have 
been  made,  if  the  Court  had  expressed  any  doubt 
upon  the  subject,  and  knowing  the  integrity  and 
abiUty  of  the  proctors  for  the  next  of  kin,  I  may 
safely  conclude,  that  they  would  not  have  advised 
their  parties  to  accede  to  the  proposal,  if  they  had 
seen  any  prospect  of  succeeding  in  their  further  op- 
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18S6. 

Feb.23fd, 

WaTKIV  ANft 

V. 
BXBNT.  ' 


position  to  the  probate  of  the  papers.  This  pro- 
posal however,  is  communicated  to  their  employers 
in  their  letter  of  the  3rd  of  June,  in  which  they  also 
inform  them  of  the  admission  of  the  all^ation, 
and  the  manner  in  which  the  judge  had  expressed 
himself  with  respect  to  it,  and  the  letter  concludes 
with  a  recommendation  that  they  should  accede  to 
the  proposal,  with  an  intimation,  that  if  further  op- 
position should  be  offered,  after  the  Court  had  so 
decidedly  expressed  it's  opinion,  they  thought  that 
the  further  costs  of  such  opposition  would  hot  be 
allowed  by  the  Court;  whether  this  impression 
was  altogether  correct  has  been  made  a  question, 
but  whether  correct  or  not,  it  is  to  be  recollected 
that  it  came  from  the  professional  advisers  of  the 
next  of  kin,  and  is  not  chargeable  upon  the  other, 
parties ;  that  it  was  the  honest  impression  of  the 
practitioner,  and  that  it  was  expressed  to  the  par- 
ties, for  the  purpose  of  preventing  unnecessary 
litigation  and  expense  cannot  be  doubted :  together 
with  this  letter  the  allegation  as  admitted  was  for- 
warded, so  that  the  parties  had  an  opportunity  of 
knowing  what  facts  were  pleaded,  and  of  judging 
for  themselves  what  probability  there  was  of  being 
able  to  rebut  them,  or  to  produce  an  adverse  im- 
pression on  the  Court,  by  the  cross-examination  of 
the  witnesses. 

The  correspondence  however  continues,  and  it 
appears,  that  conferences  take  place  between  Mr. 
James  Bligh  and  his  solicitors,  whom  he  authorises 
to  say,  that  on  being  furnished  with  affidavits 
verifying  the  allegation  or  certified  copies  of  them, 
and  being  satisfied  as  to  the  paper  marked  D«,  oi 
which  a  copy  had  not  been  forwarded,  he  should 
be  disposed  to  consent  to  the  passing  of  a  pro- 
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bate,  and  to  recommend  his  brother  to  do  the       ISS6. 

same.  F^b.2ai4, 

In  consequence  of  this  letter  the  affidavits  are  „  — 
forwarded,  the  parties  are  satisfied,  and  *  sign  the  Blv» 
proxy  of  consent,  Mr.  James  Bligh  still  acting  brbnt. 
under  the  advice  of  his  solicitors  and  the  informa- 
tion derived  from  his  proctor,  this  proxy  forwarded 
by  Mr.  Taylor  to  Mr.  James  Biigli  on  the  12th  of 
June,  was  sent  to  Mr.  Richard  Bligh  on  the  14th, 
when  it  was  received  by  him  idoes  not  appear,  but 
it  did  not  return  to  London  until  the  24th  of  June, 
on  which  day  there  is  the  postage  of  a  letter 
chained  in  Mr.  Taylor's  bill  from  Mr.  Richard 
Bligh,  inclosing  the  proxy,  so  that  there  was  an  in- 
terval of  ten  days  between  the  dispatch  of  the  proxy 
from  Derby  to  Mr.  Richard  Bligh  in  Devonshire 
and  the  receipt  of  it  in  London  ;  what  may  be  the 
time  requisite  for  the  transit  of  a  letter  from 
Derby  to  Devonshire,  and  from  thence  to  London, 
the  Court  has  no  information,  but  probably  it  would 
not  occupy  the  whole  ten  days,  so  that  there  would 
have  been  time  for  Mr.  Richard  Bligh  to  have  pe- 
rused and  considered  this  instrument,  and  not  to 
have  executed  it  in  such  a  hurry  as  is  represented 
by  the  Snells,  **  in  consequence  of  the  peremptory 
commands  of  his  brother ;"  neither  the  letter  ac- 
companying the  proxy  from  Mr.  James  Bligh,  nor 
that  written  by  Mr.  Richard  Bligh  to  Mr.  Taylor 
is  produced,  so  that  the  Court  has  not  the  means  of 
judging  how  far  they  would  bear  out  the  statements 
of  the  Snells,  either  as  to  the  peremptoriness  of  Mr. 
James  Bligh,  or  the  want  of  capacity  of  Mr.  Richard 
Bligh,  to  understand  the  contents  of  the  instrument 
or  it's  effect ;  at  all  events,  Mr.  James  Bligh,  whose 
letters  to  his  brothers  are  produced,  treated  him  as 
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1886.       a  man  capable  of  understaDcting  what  was  written. 

f^  23iti      ^  ^^™'  ^^^'  ^  h^  ^^^  seen,  he  was  equal  to 
.  —       answer  the  letters  which  he  received  ;  the  Court 

WaTUWAMD         i_|..  'I*!  11  ni- 

Buoa  therefore  is  not  inclined  to  take  the  account  of  this 
Bum.  gentleman's  state  of  capacity  from  the  affidavits  of 
these  persons,  and  if  it  be  true  that  he  did  at  any 
time  express  himself,  as  to  lead  to  the  supposition 
that  he  misapprehended  the  effect  of  the  proxy,  it 
probably  was  at  a  later  period  of  his  life,  when. 
Mr.  Richard  Bligh,  of  Lincoln's  Inn,  states  that  he 
received  an  incoherent  letter  from  him  on  that  sub* 
ject ;  but  it  is  said  that  he  acted  in  obedience  to 
the  dictation  of  his  brother,  as  he  had  been  ac- 
customed to  do  for  some  time ;  if  so,  I  incline  to 
i^ree  with  Dr.  Haggard,  t]jat  we  must  look  to  the 
means  which  Mr.  James  Bligh  possessed  of  satis- 
fying himself,  and  these  appear  to  have  been 
ample. 

But  it  is  again  said  that  this  proxy  was  con- 
ditional only,  namely,  that  the  parties  were  to  have 
the  protection  of  the  Court ;  if  so,  the  condition 
was  fiilfiUed,  for  the  Court  read  the  affidavits  and 
was  satisfied,  and,  though  many  of  the  averments 
contained  in  the  allegation  were  not  mentioned  in 
the  affidavits,  they  in  fact  proved  themselves,  for 
there  could  be  no  doubt  of  the  affection  which  Mr« 
Brent  entertained  for  Mr.  William  Brent  Brent  and 
his  sister,  who  are  represented  by  Mr.  Richard 
Bligh,  to  have  been  taken  into  the  deceased's  family 
at  an  early  age ;  his  adoption  of  them  is  proved  by 
the  royal  license  for  their  change  of  name,  and  the 
constant  use  of  it  by  the  testator;  by  the  ex- 
pressions in  one  of  the  testamentary  papers,  and 
indeed  by  the  whole  contents  of  them ;  I  caxmot, 
therefore  by  any  means  agree  that  there  was  any 
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material  deficiency  in  the  proo&  adduced,  or  any       1886. 
substantial  ground  for  supposing  that  the  interests     Feb.  23hI, 

of  the  next  of  kin  were  lost  siffht  of  by  the  Court  ;    „, 

but  as  I  before  observed,  I  am  not  sitting  here  to        Buob 
say,  whether  the  Court  at  that  time  came  to  a  right       Bjuoit. 
or  wrong  conclusion  as  to  the  sufficiency  of  the 
proofs,  my  duty  being  simply  to  consider  whether 
the  proxy  consenting  to  probate  on  affidavits,  was 
obtained  by  improper  means. 

Upon  this  point  I  am  perfectly  satisfied,  and  am 
clearly  of  opinion  that  no  imputation  whatever 
rests  either  upon  the  memory  of  the  late  executrix, 
or  upon  Mr.  William  Brent  Brent,  who  is  the  party 
now  before  the  Court,  or  on  Mr.  Lynde,  or  upon 
any  person  concerned  in  conducting  the  proceedings 
on  their  behalf;  with  what  motives  or  for  what 
purpose  the  present  proceedings  have  been  instil- 
tuted  I  will  not  stop  to  inquire,  I  will  not  even 
venture  to  surmise,  whether  the  prime  mover  in 
the  business,  has  been  actuated  by  a  sincere  desire 
to  protect  the  interests  of  his  poorer  relations,  or 
with  a  view  to  a  possible  advantage  to  himself ;  it 
is  sufficient  for  me  to  say,  that  the  proceedings 
have  in  my  opinion  been  improperly  instituted,  and 
that  there  is  no  pretence  whatever  for  the  charges 
which  have  been  so  liberally  brought  against  a  num* 
ber  of  highly  respectable  individuals ;  I  therefore 
reject  this  petition,  and  I  feel  that  I  should  ill  dis- 
charge my  duty  to  those  individuals,  or  to  the  pub- 
lic, if,  with  a  view  to  check  such  conduct  in  future, 
I  did  not  also  condemn  the  other  parties  in  the 
costs. 


VOL.  I.  u 
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IN   THE  OOODB  OF  HENBT   BINCKE8,  DECEASED. 


1836. 

£astsb  Tibm, 

May  13th, 

4th  Sctnon. 

An  adminiftra- 
triz  becoming 
a  lunatic,  ad- 
ministration 
granted,  limit- 
ed during  her 
lunacy.    The 
letters  of  ad- 
ministration 
being  first  im» 
pounded. 


Henry  Binckes  late  of  Little  Newport  Street,  in 
the  county  of  Middlesex,  died  intestate  on  or  about 
the  19th  of  October,  1826,  leaving  his  widow  and 
several  children  him  surviving ;  in  the  following 
month  of  November,  letters  of  administration  of  the 
effects  of  the  deceased  were  granted  to  the  widow, 
who,  in  the  month  of  November,  1832,  became,  and 
still  continued  to  be  a  lunatic.  Lushington  prayed 
the  Court  to  revoke  the  administration  granted  to 
the  widow,  and  to  grant  an  administration  to 
Henry  Edwin  Binckes,  one  of  the  children  of  the 
deceased,  and  cited  Phillips  dec.  2  Add.  335,  and 
Crump  dec.  3  Phill.  497. 

The  Court  declined  to  revoke  the  administration; 
but  granted  administration  of  the  effects  of  the 
deceased  to  the  son,  limited  during  the  lunacy  of 
Ann  Binckes,  the  widow,  the  letters  of  adminis- 
tration  heretofore  granted  to  the  widow  being  first 
brought  into  and  impounded  in  the  registry,  in  or- 
der to  be  re-delivered  out  in  case  of  her  recovery. 


LEDOARD    AND    PARR   OgaifUt    GARLAND. 


On  Peyton. 


18S6.  Sarah  Garland  died  on  the  31st  October,  1835, 

vijy  13^1,      leaving  Joseph  Garland,  her  husband,  surviving. 
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Previously  to  the  marriage  of  the  deceased,  certain      ^^^ 

property  was  conveyed  to  trustees  in  trust,  to  apply    May  istii. 

the  interest  and  dividends  thereof,  for  her  sole  and 

separate  use  during  her  life,  and  after  her  decease, 

the  principal  was  to  go  as  she  might  appoint  by  will     QAuuan. 

executed  by  her,  in  the  presence  of,  and  attested 

by  two  witnesses.    The  deceased  duly  executed  her 

will,  with  a  codicil  thereto,  and  thereof  appointed 

G.  W.  Ledgard  and  R.  H.  Parr  executors. 

The  deceased  out  of  the  savings  of  her  property, 
placed  in  the  hands  of  Messrs.  Ledgard,  Welch  and 
Co.,  bankers,  to  her  separate  account,  certain  sums 
of  money,  and  at  the  time  of  her  death,  there  was 
a  balance  in  their  hands  of  £540.  2s.  6d  Lushing^ 
tan  on  behalf  of  the  husband,  contended  that  the 
balance  in  the  hands  of  the  bankers  having  been 
separated  from  the  trust  fund,  the  trustees  on  the 
death  of  the  deceased  had  no  interest  therein — ^that 
the  deceased  had  not  disposed  thereof,  and  that 
as  to  that  sum  the  deceased  was  dead,  intestate,  and 
he  prayed  a  C(Bterarum  grant  to  the  husband. 

Phillimare  and  NichoU^  conirh. 

Where  there  has  been  a  complete  recital  and  ex- 
ecution of  a  power,  and  the  appointment  of  ex- 
ecutors generally,  the  husband  has  no  right  to  a 
iUBterarum  grant — he  may  sue  the  executors. 

Sir  Herbert  Jenner, 

I  should  have  had  no  difficulty  in  this  case;  but 
consideringittobea  matter  more  peculiarly  applying 
to  the  learning  of  another  Court,  and  understanding 
that  an  opinion  of  a  learned  gentleman,  practising 
in  the  Court  of  Chancery,  has  been  given  on  the 
question,  I  shall  take  time  to  consider  the  point. 

V  2 


088  cases  determined  in  the 

1836.  Judgment. 

June  4th.  SirH.  JeNNER, 

Sarah  Garland  the  deceased,  previously  to  her 

AVD  Pabb    marriage,  had  certain  property  conveyed  to  trustees, 
Gablamd.    with  a  power  to  her  to  receive  the  dividends  and 

interest  thereof  during  life,   and  to  dispose  of  the 

wui  of  a  mar-    principal  fuud  by  will,  executed  in  the  presence  of, 
nndJapwcr,  and  attested  by  two  witnesses. 
maL"^ 'wwiu      The  only  question  before  the  Court  is,  whether 
iMve  questions  ^  certain  sum  remaining  at  the  bankers  to  her 

of  construction  ^  ^  ^ 

for  the  decision  credit,  is  to  be  included  in  the  probate.    The  ground 
Equity.  upou  which   it  is  contended  that   that  does  not 

pass,  is,  not  that  the  deceased  did  not  possess  the 
power  of  disposing  thereof,  but  that  she  has  not 
disposed  of  it.  That  is  a  question  of  construction 
not  for  this  Court  to  determine*  The  Court  will 
I  grant  probate  to  the  executors  limited  to  the  settled 
property,  and  all  accumulations  over  which  the 
deceased  had  a  disposing  power,  and  which  she  has 
disposed  of :  that  is  the  usual  and  most  convenient 
mode,  in  order  to  give  parties  an  opportunity  of 
making  their  claims  elsewhere,  (a) 

(a)  The  prayer  on  behalf  of  the  executors  concluded  thus ;  "  And 
the  said  Watson  prayed  probate  of  the  said  will  and  codicil  of  the  said 
deceased,  limited  so  far  only  as  concerns  the  said  leasehold  messuage 
or  dwelling  house,  and  premises.  Sec,  and  the  rents  due,  and  to  grow 
due  thereon,  also  in  and  to  the  aforesaid  sum  of  £29>138.  Ss.  4d.,  three 
per  cent  consolidated  bank  annuities,  and  the  interests  and  dividends 
due,  and  to  grow  due  thereon,  and  also  in,  and  to  the  aforesaid  several 
Columbian,  Spanish,  and  Chilian  Bonds,  and  the  monies  secured  by, 
and  payable  under  the  same,  and  all  interest  due,  and  to  grow  due 
for  the  same,  and  also  in,  and  to  th€  said  sum  qf  £540. 2s.  6d,,  hmmg  the 
said  balance  qf  cash  in  the  hands  qf  the  said  Messrs.  hedgard,  Welch  and 
Co.  Bankers,  and  all  accumulations,  profit,  proceeds,  and  increase 
therefrom  arising,  over  which  the  deceased  had  a  disposing  power  by 
virtue  of  the  said  indentures  of  settlement,  and  whidi  she  hath  dis- 
posed of  by  her  said  will,  and  codicil  accordingly,  and  all  benefit  and 
advantage  to  be  had,  received,  and  taken  therefrom,  &c. 

The  Court  granted  the  probate  limited  as  above^  without  the  clause 
printed  in  italics. 
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TAGART  AND  BAKEWELL  CLgaiflSt  HOOPER  AND  HARRIS, 

AND  against  squire. 


This  was  a  business  of  granting  letters  of  admin- 
istration of  the  goods,  chattels,  and  credits  of 
Samuel  Bourn,  deceased,  promoted  by  Helen 
Tagart,  (wife  of  the  Rev.  Edward  Tagart)  and 
Henrietta  Bakewell,  (wife  of  Frederick  Collier 
Bakewell)  alleging  themselves  to  be  his  lawfiil 
cousins  german,  once  removed,  and  two  of  his  next 
of  kin,  and  praying  administration  against  Henry 
Hooper  and  Elizabeth  Harris,  (wife  of  Joseph 
Harris,)  asserting  themselves  also  to  be  cousin^ 
german  once  removed,  and  two  of  the  next  of  kin 
of  the  deceased,  and  also  against  Frederick  Squire, 
a  legatee  named  in  a  pretended  codicil  to  a  will  of 
the  deceased,  which  will,  if  not  destroyed,  has  been 
so  lost  or  mislaid,  that  it  caimot  now  be  found. 

The  interests  of  the  asserted  next  of  kin,  were 
respectively  denied  by  each  other,  and  allegations 
propounding  the  same  were  asserted,  (a) 

(a)  Upon  an  affidavit  by  Mr.  Horatio  Harris,  the  son  of  one  of  the 
parties,  stating,  "  that  he  had  seen  in  the  possession  of  Messrs.  Dunn 
'*  and  Dobie,  the  solicitors  of  Messrs.  Tagart  and  Bakewell,  a  will  of 
"  Ann  Bourn,  the  mother  of  the  deceased,  which  appeared  to  hare 
been  made  pursuant  to  a  power  reserved  in  a  certain  deed  of  settle- 
ment, and  on  Mr.  Harris  requesting  to  see  such  settlement,  (ap- 
prehending that  the  same  might  contain  material  evidence  as  to  the 
family  of  the  said  Ann  Bourn),  Mr.  Dunn  acknowledged  that  he 
had  seen  the  same,  but  refused  to  produce  it  to  him ;"  A  motion 
was  made  to  the  Court,  by  Addams,  to  grant  a  monition  against 
Messrs.  Dunn  and  Dobie,  to  bring  into  the  registry  the  marriage 
settlement ;  This  motion  was  opposed  by  the  King's  Advocate,  who 
submitted  that  the  Court  had  not  the  power  to  compel  parties  to  bring 
in  papers  which  are  not  pleaded,  or  proved  to  relate  to  the  subject 
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1836.  The  parties,   however,   were  admitted   by   Mr. 

j^jjgig^  Squire,  as  contradictors  to  the  will — and  an  allegation 

was  brought  in  on  his  behalf,  propounding  the  tes- 

Baiewell  tamentary  paper  (b) ;  the  cause  afterwards  came  on 

Hooper,  for  hearing. 

HarZm,  T^6  paper  was  found  in  the  writing  desk  of  the 

AND  Squire,  deceased,  but  the  will  which  had  been  dehvered 

into  the  deceased's  possession,  could  not  be  found, 

mfttter  in  issue  in  the  cause,  and  more  especially  at  the  instance  of 
parties  whose  interest  in  the  cause  is  denied  by  the  parties  against 
whose  solicitors  the  monition  is  prayed,  and  thus  to  compel  them  to 
produce  evidence  against  their  own  clients,  and  the  case  of  Dyer  agaimit 
Caldwell,  2  Lee's  Cases,  p.  17,  was  referred  to. 

The  Court  rejected  the  motion,  intimating  that  on  an  admissible 
allegation  being  offered  by  the  parties,  the  motion  might  be  renewed 
with  perhaps  some  success. 

(fr)  The  other  parties  were  assigned  to  give  in  their  answers  to  this 
allegation. 

Tagart  and  Bakewell  gave  in  their  answers.  Hooper  and  Harris  did 
not  give  in  any  answers. 

Witnesses  were  examined  in  support  of  Squire's  allegation,  and  in- 
terrogatories were  put  to  those  witnesses  on  behalf  of  both  parties. 

On  the  fourth  session  of  Hilary  Tenn,  the  Proctor  for  Mr.  Squire 
prayed  publication.  In  consequence  of  no  answers  having  been  given 
in  by  Hooper  and  Harris,  and  their  proctor  having  notwithstanding 
administered  interrogatories,  (not  to  the  witnesses  who  could  depose 
with  reference  to  the  codicil,  but)  to  David  Black  Dobie  and  John 
Squire,  who  were  vouched  in  the  allegation  as  being  the  persons  who 
searched  among  the  deceased's  papers,  it  was  suspected  that  such 
interrogatories  did  not  relate  to  the  codicil  in  question,  but  merely  to 
the  question  of  interert  before  the  Court ;  it  was  therefore  submitted 
on  behalf  of  Tagart  and  BakeweU,  that  if  such  were  the  case,  it  would 
be  to  their  manifest  injury,  as  they  had  not  had  an  opportunity  of  cross- 
examining  such  witnesses,  if  publication  passed  generally,  previously 
to  the  allegations  propounding  the  interests  were  given  in,  and  the 
witnesses  examined  thereon — ^that  it  would  be  allowing  the  disdosuiv 
of  part  of  the  evidence  before  the  cause,  (that  is  the  interest  caused 
was  concluded,  contrary  to  the  established  practice  of  the  Court 

The  Court  was  therefore  prayed  not  to  decree  publication  of  the  de- 
positions taken  on  the  interrogatories  administered  on  either  side,  until 
the  proctor  administering  such  interrogatories,  declared  that  they  solely 
related  to  the  codicil  in  question,  or  until  the  interrogatories  had  been 
inspected,  in  order  to  ascertain  whether  they  related  in  any  manner 
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it  commenced  thus,  "  This  is  a  codicil  to  my  last 
**  will,  and  to  be  taken  as  a  part  thereof/'  it  was 
dated  the  1 0th  of  May,  1834,  the  deceased  died  in 
December,  1834,  he  had  executed  a  will  in  lftl5, 
and  in  1826,  a  codicil,  which  he  destroyed  in  the 
presence  of  Ann  Skinner,  the  person  benefitted 
under  it ;  she  had  been  a  servant  of  the  deceased's 
since  1821,  the  deceased  had  cohabited  with  her, 
and  had  a  child  by  her,  for  whom,  by  the  codicil 
propounded  he  had  provided. 

LusUngton  and  Nickoll  in  support  of  the  codicil. 

Where  a  codicil  is  not  dependent  on  a  will — the 
destruction  of  the  will  is  no  revocation  of  the  co- 
dicil. Supposing  the  deceased  to  have  destroyed  the 
will  animo  revocandij  (which  is  the  ordinary  presump- 
tion), why  did  he  not  also  destroy  the  codicil  if  he 
intended  to  revoke  it  ? 

Supposing  another  state  of  facts,  that  the  will  was 
destroyed  after  the  death  of  the  deceased,  in  that 
case  there  can  be  no  doubt  that  the  codicil  is  valid. 

Possibly  the  will  is  not  forthcoming  from  some 
accident. 

Although  the  ordinary  presumption  of  law  (the 
will  not  being  forthcoming),  is  that  the  deceased 
destroyed  it  animo  revocandij  where  is  the  authority, 
that  a  codicil  being  in  existence  is  also  revoked  ? 

The  King's  A  dvocate  and  Haggard^  contra. 

to  the  question  of  interest  before  the  Court,  and  if  so,  that  pub- 
lication of  the  depositions  taken  thereon*  should  not  pass  until  the 
conclusion  of  the  canae. 

The  judge  decreed  publication  to  the  proctor  of  Mr.  Squire  only, 
and  directed  publication  to  pass  generally  upon  the  other  parties 
bringing  in  their  asserted  allegations. 

The  proctor  of  Tsgart  and  Bakewell  subsequently  tendered  his  al- 
legation,  and  the  proctor  of  Hooper  and  Harris  not  being  prepared 
with  his,  the  judge  dismissed  them,  and  condemned  them  in  the  sum 
of  30/.  ftomtfie  ea^eiwamm. 
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Where  a  codicil  is  sheton  not  to  be  dependent 
upon  the  will,  it  is  not  revoked  by  the  revocation  of 
the  will — otherwise  the  presumption  is  against  the 
codicil,  Medlycott  v.  Assheton(c).  This  paper  is  not 
only  described  as  a  codicil  to  the  will,  but  is  said 
to  be  part  of  his  will,  and  the  deceased  was  a  pro- 
fessional man.  What  is  there  then  to  repel  the 
presumption  ? 

The  deceased  applied  to  Mr.  Ellis  for  his  will, 
the  will  was  delivered  into  his  hands,  there  is  no 
proof  that  any  one  had  possession  of  it  afterwards, 
the  law  then  presumes  that  the  deceased  himself 
destroyed  it,  and  by  so  doing  that  he  revoked  the 
codicil  also. 


A  codicil  to  a 
will  pro- 
nounced for, 
the  wUl  itself 
not  being  forth- 
coming. 


Sir  H.  Jenner, 

The  Court  has  very  little  doubt  in  this  case.  It 
is  admitted  that  there  may  be  circumstances  under 
which  a  codicil  to  a  will  may  be  established 
although  the  will  is  destroyed ;  there  never  was  a  case 
in  which  there  was  a  stronger  moral  obligation  to 
provide  for  the  person  benefitted  than  in  this. 

The  deceased,  Samuel  Bourn,  died  December, 
1834,  leaving  property  to  the  amount  of  18,000/., 
he  was  eighty-two.  years  old  at  the  time  of  his 
death,  and  he  did  not  know  that  he  had  any  re- 
lations :  in  1821,  Ann  Skinner  went  to  live  with 
him,  as  a  servant.  He  afterwards  cohabited  with 
her,  and  had  a  child  by  her.  In  1826  he  made  a 
codicil,  by  which  he  gave  all  the  bank  annuities  in 
his  name,  at  the  time  of  his  death,  (d)  to  trustees, 
the  interest  to  be  paid  to  her  for  her  life,  and  after- 
wards the  principal  to  his  issue  lawful,  or  unlawful. 


(c)  XAdd.  229. 
(d)  About  £5000. 
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The  will  to  which  that  was  a  codicil,  is  not 
forthcoming.  But  it  appears  that  in  the  year  1815, 
the  deceased  had  executed  a  will,  which  he  de- 
posited with  Mr.  Ellis,  in  whose  custody  it  remained 
until  August,  1834,  when  it  was  delivered  to  the  de- 
ceased, who  said  that  he  intended  to  make  some 
alterations  in  it — this  is  the  only  will  which  had 
been  executed  by  the  deceased,  of  which  there  is  any 
trace ;  if  any  other  disposition  of  his  property  was 
made  by  him,  it  probably  was  by  a  codicil :  there  was 
however  another  paper  in  his  possession,  a  draft,  or 
rather  a  fair  copy  of  a  will  prepared  for  execution ; 
but  it  was  never  executed,  nor  does  it  appear  who 
the  persons  intended  to  be  benefitted  under  it  were, 
as  the  names  are  cut  out. 

The  paper  propounded  purports  to  be  a  codicil, 
and  I  must  take  it  to  have  been  a  codicil  to  the 
will  of  1816.  The  deceased  was  a  professional 
man,  and  he  describes  it  as  a  codicil :  The  paper 
was  found  in  the  deceased's  possession,  in  his 
writing  desk,  there  is  no  evidence  that  it  was  placed 
there  by  any  one  but  himself. 

It  could  not  be  dependent  on  the  will  of  1815, 
that  being  n^ade  long  before  the  deceased  knew  any 
thing  of  Ann  Skinner.  There  artf  some  traces  of 
another  paper  having  been  executed  by  the  de- 
ceased ;  if  so,  that  might  be  a  codicil,  but  that  is 
not  forthcoming,  it  provided  for  Ann  Skinner,  and 
in  consequence  of  a  quarrel  with  her,  he  burned  it 
in  her  presence ;  he  might  by  that  have  given  the 
benefit  to  Ann  Skinner  for  life  of  the  property  left 
by  the  codicil  propounded.  The  presumption  where 
a  paper  in  the  possession  of  the  deceased  is  not 
forthcoming  at  his  death  is,  that  he  destroyed  it : 
the  persons  benefitted  by  the  will  might  be  dead ; 
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and  therefore  it  might  not  have  been  applicable  to 
the  deceased's  then  circumstances;  but  for  the 
I  child  he  had  a  regard,  and  was  under  a  strong  moral 
\  obligation  to  provide  for  it.  In  all  the  cases  re- 
ferred to,  there  were  circumstances  which  shewed 
that  the  codicils  were  dependent  upon  the  wills ; 
there  is  nothing  here  to  shew  that  the  codicil  was 
contingent  upon  the  existence  of  the  will. 

If  then,  I  am  not  bound  by  any  rule,  I  am  in- 
clined to  pronounce  for  this  codicil ;  so  far  from 
being  bound  by  any  precedent,  it  is  quite  otherwise ; 
and  whether  the  will  was  destroyed  by  the  de- 
ceased, or  by  accident,  or  since  his  death,  I  think 
this  codicil  was  intended  by  the  deceased  to  have 
operation  and  pronounce  for  it  accordingly,  (e) 


(f)  Some  difficulty  having  occurred  as  to  the  form  of  the  decree* 
the  judge  directed  it  to  be  entered  as  follows,  "  —  pronounced  for 
the  force  and  validity  of  the  said  script,  marked  A.  &c.,  of  Samuel 
Bourn  deceased,  to  be,  and  contain  so  for  as  appears  from  the  evi* 
dence  in  the  cause,  the  last  wiU  (md  testament  of  the  said  deceased, 
and  decreed  letters  of  administration  with  the  said  wiU  annexed,  &c- 
No  executor  or  residuary  legatee  being  named  therein. 


STARNES  against  marten. 
1836.  Haggard  in  support  of  the  will. 


Trinity  Term, 

June  21st, 

4th  Seasion. 


A  will  pro- 
nounced 
against  on  the 
evidence  of  the 
attesting  wit- 
thereto 


Nicholl  cantr^. 


Judgment. 
Sir  H.  Jenner, 

The  deceased  in  this  case,  Ann  Marten,  died  in 
rh^Ao^^^  December^  1835,  the  will  propounded  was  executed 


Martxn. 
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on  11th  of  April,  1821,  in  the  presence  of  three       18S6« 
witnesses  prvmd  facte ;  then  the  "will  is  a  good  one ,     j^oe  2Ut. 
but  the  surviving  executor  being  called  upon  to      ^i^„ 
psove  it  in  solemn  form  of  law,  it  lies  upon  him  to 
eftdtl&Ii^  it  r"  he  has  examined  two  of  the  attesting 
witnesses,  the  third  being  dead,  and  upon  their 
evidence  the  Court  must  rely  for  proof. 

The  contents  of  the  will  do  not  tend  to  show  that 
any  fraud  was  practised  upon  the  deceased.  The 
Court  must  decide  the  case  upon  the  evidence 
before  it,  the  third  witness  being  dead,  his  character 
is  pleaded  and  spoken  to  in  the  usual  way,  I  must 
therefore  consider  him  to  be  a  person  who  would  not 
attest  an  act,  knowing  that  it  was  fraudulent. 

The  deceased  is  proved  to  have  been  a  person  of 
imbecile  mind,  not  capable  of  understanding  any 
thing.  The  first  of  the  attesting  witnesses  is  Thomas 
Hards.  The  Court  here  read  the  evidence  of  this  wit- 
ness, and  proceeded,  (a)     Undoubtedly  this  person 

(a)  The  deposition  of  the  witness  was  as  follows.  "  I  was  weU  ac- 
quainted with  Ann  Marten,  deceased,  I  knew  her  intimately  from  the 
year  1819  down  to  the  year  1824,  about  which  time  a  brother  of  hers, 
who  used  to  live  with  her  died,  she  always  used  to  live  at  East  Far- 
leigh  while  I  knew  her,  I  used,  during  the  period  I  have  mentioned, 
to  visit  at  her  house,  and  see  her  there  of  an  evening  frequently.  She 
never  spoke  to  me  on  the  subject  of  her  will,  I  do  not  recollect  that  I 
ever  witnessed  any  will  of  hers."  The  last  will  and  testament  of  the 
said  Ann  Marten  was  ihen  shown  to  the  witness,  who  further  said, 
"I  have  particularly  inspected  the  name  and  additbn,  'Thomas 
Hards,  Shoemaker,  East  Farleigh,'  appearing  set  and  subscribed  to 
the  attestation  clause  at  the  foot  of  the  said  will,  the  same  are  my 
handwriting  undoubtedly;  but  I  have  no  recollection  of  having 
written  the  same,  and  I. disbelieve  that  I  saw  the  said  deceased  sign 
the  said  will,  or  that  I  wrote  my  aforesaid  name  and  adctition  on  the 
said  will,  knowing  at  the  time  when  I  did  so,  that  the  same  pur- 
ported to  be,  and  contain  the  said  deceased's  will.  The  said  de- 
ceased, during  my  aforesaid  acquaintance  with  her,  was  of  unsound 
mind,  and  in  my  opinion  incapable  of  making  a  will ;  I  recollect 
having  witnessed  the  will  of  George  Marten,  the  brother  of  the  said 
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1836.  is  deposing  against  his  act,  and  if  there  were  any 
June  21  at.  ot^^^r  evidence  showing  the  deceased  to  have  been 
^^;^^  of  sufficient  capacity  at  the  time,  the  Court  would 
V.  have  no  difficulty  in  pronouncing  for  this  will ;  but 

the  parties  have  declined  to  avail  themselves  of  the 
opportunity  offered  them  of  producing  further 
evidence. 

The  witness  gives  strong  evidence  of  incapacity ; 
he  does  not  say  that  he  attested  the  will  as  know- 
ing that  it  was  a  will,  and  that  the  deceased  was  in 
a  state  of  capacity,  but  merely  that  the  signature 
is  his,  but  that  he  did  not  know  he  was  attesting  the 
deceased's  will ;  and  the  other  witness  speaks  much 
to  the  same  effect. 

The  Court  must  act  upon  the  evidence  brought 
before  it,  and  it  therefore  pronounces  against  this 
will. 


deceased,  in  the  year  1821^  (as  I  best  recollect),  and  I  suppose  that 
the  aforesaid  will  of  the  deceased  in  this  cause,  must  have  been  then 
placed  before  me,  and  my  signature  obtained  to  it,  without  my  under- 
standing what  it  was,  or  purported  to  be ;  for  I  am  sure  had  I  rightly 
understood  that  it  was  a  will  of  the  said  deceased,  I  would  not  hare 
.  put  my  name  to  it  as  a  witness  on  any  accoimt^  I  believe  that  the  said 
deceased  was  in  the  room  when  1  ^dtnessed  the  execution  of  her  said 
brother's  will ;  but  to  the  best  of  my  recollection,  she  took  no  part 
in  any  thing  which  was  done  on  that  occasion,  but  sat  in  the  comer 
during  the  whole  of  the  time  in  her  usual  listless  manner. 
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IN    TH£    GOODS   OF   JOHK    MAR8HAIX,  DECEASED. 


On  Motion. 


1836. 

John  Marshall  deceased  left  a  will,  in  which  he     June 29th. 

appointed   Thomas    Marshall   and   Ann   Marshall  one  of  two 

executors;  probate  was  granted  to  Thomas  Marshall,  i^^^^^"^' 

and  a  power  reserved  of  making  the  like  grant  to  ^"°f^^»  ^^ 

Ann  Marshall.  brought  in  and 

Thomas  Marshall  afterwards  became  a  lunatic,  granted. 
and  a  transfer  of  the  deceased's  stock  at  the  Bank 
could  not,  in  consequence,  be  obtained.  A  double 
probate  was  taken  by  Ann  Marshall,  and  Lushington 
prayed  the  Court  to  revoke  the  probate  granted  to 
Thomas  Marshall,  it  having  become  inoperative. 

The  Court  directed  both  probates  to  be  brought 
in,  and  then  revoked  them,  and  granted  a  fresh 
probate  to  Miss  Marshall,  and  therein  reserved  a 
power  of  making  a  like  grant  to  Thomas  Marshall, 
when  he  should  become  of  sound  mind,  and  apply 
for  the  same,  (a) 

(a)  See  in  the  goods  of  Henry  Binckea>  deceased,  page  236. 
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On  the  admission  of  an  allegation. 


1836.  

July  7th. 

—  Phoebe  Tagg,  widow,  died  on  the  6th  of  December, 

pieadi^the  1835 ;  Oil  the  4th  of  June  preceding,  she  executed 
\^^Xj  *  ^  ^^^^>  wherein  among  other  bequests,  she  gave  a 
Jriirp^fect  on  ^^S^^y  ^^  *wo  hundred  pounds  to  her  daughter, 
the  face  of  it     Anne  Tagfif. 

admitted,  and  ®® 

the  legacy  pro-  In  the  banning  of  the  following  November,  the 
deceased  being  very  ill,  and  being  desiroos  of  making 
a  new  will,  and  of  adding  fifty  pounds  to  the  legacy 
to  Anne  Tagg,  sent  to  John  Malleson,  Esq.,  her 
executor,  for  the  purpose  of  making  such  new  will; 
Mr.  Malleson  being  unable  to  attend,  requested  his 
brother-in-law,  Mr.  Henry  Nisbett  to  wait  upon  the 
deceased,  he  accordingly  did  so,  and  being  alone 
with  her,  he  read  over  to  her  the  will  of  the  4th  of 
June,  and  in  the  presence  of  the  deceased  and  at 
her  dictation,  increased  the  legacy  to  Anne  Tagg, 
by  adding  in  pencil  **  and  fifty, ''  and  he  also  at  her 
request,  made  other  alterations  in  the  said  will ;  he 
afterwards  copied  the  same,  but  by  mistake,  alto- 
gether omitted  in  such  copy  the  legacy  to  Anne 

Tagg. 

An  original  will  was  aftwwards  drawn  from  such 
copy,  in  which  also  the  legacy  was  omitted; 
this  will  was  executed  on  the  12th  of  November, 
the  same  was  read  over  to  the  deceased  by  Mr. 
Nisbett,  but  neither  he  nor  the  deceased  discovered 
the  omission,  nor  was  it  discovered  until  after  the 
death  of  the  deceased. 


Taoo. 
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The  will  of  the  4th  of  June,  with  the  alterations       1836. 
therein  in  pencil,  and  the  copy  made  therefrom  by     TuiTTthT 
Mr.  Nisbett,  were  in  the  registry.     An  allegation        — 
pleading  the  above  circumstances,  was  now  offered       ^v. 
to  the  Court,  in  order  to  have  the  legacy  of  250/. 
inserted  in  the  will  of  the  deceased. 

Haggard  in  opposition  to  the  allegation. 

The  object  sought  by  this  allegation  is,  that  the 
Court  should  pronounce  for  a  l^acy  not  mentioned 
or  hinted  at,  in  the  will  of  the  deceased. 

If  the  rules  of  the  Court  would  permit  it,  evidence 
would  certainly  be  brought  to  establish  this  legacy; 
but  the  Court  cannot  in  this  case  admit  parol 
evidence,  there  being  no  ambiguity  on  the  face  of 
the  instrument^  that  instrument  disposing  of  the 
whole  of  the  deceased's  property. 

The  cases  are  too  strong  against  such  a  principle. 

Lady  Bath's  case  (a)  ;  Harrison  v.  Stone  (6)  ; 
Shadbolt  v.  Waugh  (c). 

The  principle  is  this,  that  the  Court  will  not  ad- 
mit parol  evidence  unless  there  is  an  ambiguittf  on 
the  face  of  the  paper,  and  unless  that  ambiguity  can 
be  sufficiently  explained  by  documents. 

Court. — Can  the  Court  admit  parol  testimony  to 
raise  the  ambiguity  ? 

I  submit  it  cannot.  The  case  which  comes 
nearest  to  this,  is  that  of  Blackwood  v.  Darner  (d) 
but  there  was  no  residue  disposed  of. 

On  this  paper  there  is  no  ambiguity  whatever,  it 
is  a  perfect  instrument. 

Jjushington  in  support. 

The  intention  of  the  deceased  is  manifest ;  By  all 
her  previous  wills,  a  legacy  was  given    to   the 

(a)  Fawcett  v.  Jones  and  Codrington,  3  PhiU.  434,  490. 

(6)  a  Hagg.  637.  (fi)  3  Hagg.  570.     .    (cf)  3  Phill.  458,  n. 


Taoo. 
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1836.       daughter,  and  that  legacy  was  directed  to  be  in - 

July  TthT    ^^^^'^  >  *^^  proof  will  depend  not  upon  one  only, 

but  upon  a  variety  of  documents;  if  in  this  case  the 

V.'  allegation  is  admitted,  there  could  not  possibly  be 
any  doubt  of  the  deceased's  intention ;  the  oldest 
case  is  that  of  Blackwood  and  Darner,  there,  it  is 
said,  was  an  ambiguity  on  the  face  of  the  instrument 
by  reason  of  there  being  no  residuary  clause ;  but 
that  is  not  an  ambiguity  but  a  deficiency^  and  if  you 
can  allow  the  deficiency  of  the  most  important  part 
to  be  supplied,  a  fortiori^  you  may  supply  a  single 
deficiency. 

What  was  the  ambiguity  in  Bayldon  v.  Bayl- 
don  ?  (c)  There  was  no  ambiguity,  it  was  an  omission 
altogether,  and  the  deficiency  was  shown  by  another 
instrument,  there  is  no  difierence  in  principle  between 
that  case  and  the  present. 

Harrison  and  Stone  was  a  case  under  peculiar 
circumstances;  it  was  eight  years  after,  and  the 
drawer  of  the  will  was  dead,  but  the  Court  in  that 
case  said,  *^  here  is  no  written  document."  What 
then  am  I  to  infer  ?  why,  that  if  there  had  been  a 
written  document  the  decision  would  have  been 
different.  I  think  that  case  an  authority  in  my 
favour. 

Lady  Bath's  was  a  complicated  case,  and  it  could 
not  clearly  be  ascertained  what  were  the  intentions. 

Sir  H.  Jenner, 

In  this  case  an  allegation  is  offered,  for  the  pur- 
pose of  having  a  legacy  of  250/.,  to  one  of  the 
daughters  of  the  deceased,  inserted  in  her  will,  and 
which  from  the  draft,  is  clear  was  the  deceased's 
intention. 

(c)  3  Add.  232. 
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The  allegation  pleads : —  1886* 

First,  The  death  of  the  deceased,  and  that  she  left    "J^^^^ 
property  to  the  amount  of  1 200Z.  or  thereabouts,  &c. 

Second,  The  execution  of  a  will  in  June,  1835,  «. 

and  by  that  paper  that  a  legacy  of  200/.  was  given 
to  the  daughter ;  that  the  deceased  having  an  in-  • 
tention  to  alter  that  will,  directed  a  letter  to  be 
written  to  Mr.  Malleson,  the  executor,  which  was 
accordingly  done,  that  he  not  being  able  to  go  to 
the  deceased,  Mr.  Nisbett,  his  brother-in-law,  at* 
tended  upon  her ;  it  pleads  her  perfect  capacity, 
and  that  by  her  directions  an  increase  of  60/.  to 
the  daughter's  legacy  was  put  down  in  pencil. 

Third,  That  Mr.  Nisbett  immediately  on  his  re- 
turn home,  reduced  into  writing  the  instructions 
received  from  the  deceased,  and  that  in  making  a 
copy  therefrom,  he  inadvertently  omitted  the  legacy 
to  Anne  Tagg. 

Fourth,  That  Mr.  Nisbett  directed  Samuel  Fisher, 
a  clerk  of  Messrs.  Kinsman  and  Prichard,  to  make 
a  fair  copy  for  execution,  and  that  he  also  therein 
omitted  the  legacy. 

Fifth,  The  execution  of  the  will  on  the  12th  of 
November,  and  that  neither  Mr.  Nisbett  nor  the  de- 
ceased discovered  the  omission. 

Sixth,  Regard  and  affection  of  the  deceased  for 
her  daughter  and  declarations  of  her  intentions  to 
benefit  her,  &c. 

Seventh,  That  the  will  of  the  4th  of  June,  re- 
mained ever  after  in  Mr.  Nisbett's  custody,  and  that 
it  is  in  the  same  plight  and  condition  with  the 
various  alterations  in  pencil,  &c. 

If  then  the  Court  is  at  liberty  to  receive  evidence 
dehors  the  instrument,  nothing  can  be  clearer  than 
the  deceased's  intention  in  this  case  :  all  the  cir- 
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July  7th. 
Castbll 

V. 

Taco.        I 


1836.       cumstances  taken  together  show  the  strongest  case 
of  intention. 

The  question  then  comes  to  this.     Looking  at 
\  the  doGumeuts  which  formed  the  basis  of  the  will 
can  the  Court  admit  parol  evidence  ? 

Cases  have  been  .cited  to  show  that  unless  there 
is  an  ambiguity  on  the  face  of  the  instrument,  the 
Court  can  in  no  case  admit  parol  evidence  in  order 
to  supply  an  omission. 

I  agree  with  Dr.  Lushington  that  the  term  am- 
biguity is  not  properly  applied  to  this  case.  In 
Blackwood  v.  Damer,  there  was  no  ambiguity,  the 
omission  of  the  residue  must  be  considered  a  de- 
ficiency, but  no  ambiguity.  The  Court  there  looked 
to  other  documents  and  discovered  the  omission ; 
that  case  then  is  a  precedent  for  the  present  which 
is  stronger  in  its  circumstances. 

Ifti  Bayldon  v.  Bayldon,  the  will  purported  to 

dispose  of  50,000/.,  and  5000Z.  were  omitted  ;  still 

I  that  was  an  omission  not  an  ambiguity,  and  the 

Court  admitted  evidence  from  written  documents, 

which  showed  clearly  what  was  intended. 

In  Harrison  v.  Stone,  certainly,  the  Court  would 
not  admit  parol  evidence ;  but  there  oral  testimony 
alone  was  offered,  and  the  drawer  of  the  will  was 
dead — no  documentary  evidence  at  all  was  oflFered, 
but  oral  testimony  only,  which  has  never  been  re- 
ceived ;  but  then  if  the  drawer  had  been  alive,  it 
did  not  appear  that  the  Court  would  not  have  al- 
lowed that. 

I  think  that  this  is  an  allegation  which  ought  to  be 
admitted,  and  if  proved,  that  it  will  be  sufficient  to 
justify  the  Court  in  supplying  the  deficiency  shown 
in  this  will. 
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1896. 

The  allegation  being  subsequently  fully  proved,      juiy  7th 
the  Court  decreed  letters  of  administration  with  the      ^I^ 
will  annexed  to  Sarah  Castell,  one  of  the  residuary       ^^ 
legatees,  the  executor  having  renounced,  the  words 
and  names,  **  To  my  fourth  daughter,  Anne  Tagg, 
spinster,  I  give  and  bequeath  the  like  sum  of  two 
hundred  and  fifty  pounds,"  being  first  inserted  and 
forming  part  thereof. 


TORRE  AND  OTHERS  V.  CASTLE  AND  OTHERS. 


1836. 


Judgment. 

Sir  Herbert  Jenner,  (a)  JuiyMtb, 

The  question  in  this  case  arises  with  respect  to  a  Probate  de- 
paper  which  is  propounded  as  a  codicil  to  the  will  per,  com- 
of  the  late  Earl  of  Scarbrough,  who  died  upon  the  "nSSrac- 
24th  of  February,  1835,  in  consequence  of  a  fall  ao^u^^e!""' 
firom  his  horse,  which  immediately  produced  insen-  monmduin," 

•/    *^  ^         but  concluding 

sibility ,  from  which  he  never  recovered,  and  died  "  tWa  is  my 

^_  l&8t  Will  ftnd 

within  a  very  few  hours  afterwards.  The  late  Earl  tejtament/'and 
left  a  widow,  one  son,  and  three  daughters  :  two  of  dSwaied! 
these  daughters  were  married,  of  whom  one  had 
become  a  widow  :  the  third  was  unmarried.  He 
left  personal  property  to  the  amount  of  about 
300,000/.  The  testamentary  papers  which  he  left 
behind  him  were  a  will  of  the  13th  of  October,  1826, 
and  a  codicil  of  the  8th  of  November,  1832.    These 

(a)  The  facts  of  this  case  are  eafficiently  set  forth  in  the  judgment 
of  the  Court. 

The  King's  Advocate  and  PhilUmore  argued  in  support  of  the 
paper. 

LuMngton,  Addams,  and  Haggard,  conirit. 

X  2 
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July  28th. 

Torre  and 

Othbrs 

«. 

Castlb  and 
Othbrs. 


papers  were  drawn  by  his  confidential  solicitor,  and 
were  executed  in  the  presence  of  three  witnesses, 
and  remained  uncancelled  and  unrevoked  at  the 
time  of  his  death.  He  had  executed  several 
other  testamentary  papers  at  different  periods  of  his 
life,  from  the  year  1790,  or  somewhere  about  that 
period,  to  which  it  is  not  very  material  for  the 
Cdurt  particularly  to  refer. 

The  paper  now  propounded,  and  with  reference 
to  which  the  Court  is  called  upon  to  deliver  its 
opinion,  is  all  in  the  handwriting  of  the  deceased, 
is  subscribed  by  him,  and  is  dated  the  1 1th  of 
October,  1834  :  the  abbreviated  words  at  the  head 
of  it,  signify  that  it  was  made  or  written  at  Ed- 
winstow,  the  place  at  which  he  was  then  residing ; 
and  it  is  described  at  the  commencement  of  it  to  be 
"  head  of  instructions  to  my  solicitor,  J.  Lee,  to  add 
to  my  will  the  codicil  following."  It  goes  on  to 
state  what  the  contents  of  that  codicil  were  to  be. 
There  are  initials  for  several  of  the  legatees  with  the 
words  "&c.  &c."  in  many  parts  of  it,  and  it  con- 
cludes in  these  words,  '*  This  is  my  last  will  and 
testament,  Scarbrough  ;"  and  it  is  endorsed, 
"  memorandum  to  J.  Lee :  will,  October  11,  '34  :" 
and  the  question  is,  whether  this  instrument  so 
written  by  the  deceased  is  entitled  to  the  probate  of 
this  Court,  as  a  part  of  his  testamentary  dispositions; 
and  this  will  very  much,  if  not  almost  entirely, 
depend  upon  the  character  which  is  to  be  attributed 
to  the  paper  itself.  It  may  therefore  perhaps  not 
be  necessary  for  the  Court  at  any  considerable 
length  to  go  into  the  evidence  which  has  been  taken 
upon  the  allegation  propounding  it ;  because,  if  the 
Court  shall  be  of  opinion  that  this  paper  is  only 
what  at  its  commencement  it  purports  to  be,  namely. 


PREROGATIVE  COURT  OF  CANTERBURY. 


305 


mere  heads  of  instruction  to  the  solicitor  to  add  a 
codicil,  there  would  hardly  be  sufficient  evidence 
to  enable  the  Court  to  pronounce  for  its  validity ; 
but  if,  on  the  other  hand,  the  Court  shall  be  of 
opinion  that  something  more  is  to  be  attributed  to 
this  paper  than  to  a  document  intended  to  be  mere 
heads  of  instruction,  then  the  evidence  given  in 
support  of  it  will  be  only  in  affirmance  of  that 
which  is  the  legal  character  of  the  paper  itself,  so 
far  at  least,  as  the  opinion  of  this  Court  goes,  and 
it  will  not  be  necessary  to  examine  it  with  so  much 
minute  criticism  as  in  the  other  case  supposed. 

It  may  be  necessary,  however,  to  state  shortly  the 
history  of  the  deceased,  his  family,  and  affairs.  He 
was  originally  the  Honourable  John  Lumley  Savile, 
the  youngest  of  three  brothers,  the  eldest  of  whom 
having  died  in  the  year  1807,  the  next  brother 
succeeded  to  the  title  of  Scarbrough  and  the  Scar- 
brough  estates,  and  the  deceased  came  into  pos- 
session of  the  Savile  estates  under  the  will  of  Sir 
George  Savile.  Under  that  will  he  had  a  power 
of  settling  or  charging  those  estates  with  an  annuity 
of  1200/.  for  the  benefit  of  his  widow,  and  with  a 
sum  of  10,000/.  for  his  younger  children  ;  and  this 
power  was  exercised  by  him.  In  1809,  his  eldest 
son,  the  present  Lord  Scarbrough,  became  of  age, 
knd  recoveries  were  at  that  time  intended  to  be 
suffered  with  respect  to  the  whole  of  the  deceased's 
estates,  that  is,  the  estates  in  Durham,  Notting- 
hamshire, and  Yorkshire ;  but  that  intention  was 
executed  in  part  only.  In  the  year  1812,  however, 
recoveries  were  suffered  of  the  other  estates,  when 
a  further  annuity  of  1200/.  was  settled  upon  Lady 
Scarbrough,  and  a  sum  of  30,000/.  charged  upon 
them  for  the  benefit  of  his  three  daughters. 


1836. 


Jttlv  28th. 
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In  the  month  of  June,  1832,  the  brother,  the 
then  Earl  of  Scarbrougb,  died,  and  the  deceased 
succeeded  to  the  title  and  estates,  and  further 
charges  were  made  upon  those  estates  for  the 
benefit  of  his  wife  and  children.  I  think  a  sum  of 
1,000/.  a-year,  and  eventually  and  contingently  an 
additional  sum  of  500/.  a-year  was  charged  upon 
those  estates.  In  the  year  1833,  the  present  Lord 
Scarbrough  engaged  to  pay  Lady  Scarbrough  a 
further  sum  of  900/.  a-year  during  her  life,  and 
after  her  death,  300/.  a-year  to  each  of  his  sisters, 
there  being  three  of  them  ;  making  therefore  in 
the  whole  900/.  a-year  to  be  paid  during  their 
lives.  But  that  engagement  was  conditional,  that 
is,  that  he  should  retain  the  possession  of  both  the 
Scarbrough  and  the  Savile  estates,  so  that  if  he 
were  to  lose  one  or  the  other  of  them,  the  engage- 
ment would  not  be  binding  upon  him.  There  was 
also  a  sum  of  25,000/.  for  the  benefit  of  the 
daughters,  in  addition  to  the  30,000/.  chained 
upon  the  Savile  estates,  and  the  10,000/.  settled. 
In  June,  1833,  actions  of  ejectment  were  brought 
by  the  nephew  of  the  late  Earl  of  Scarbrough  for  the 
recovery  of  the  Savile  estates  ;  and  supposing  the 
nephew  to  be  successful  in  these  actions,  then  the 
charges  upon  those  estates,  to  which  I  have  alluded, 
would  have  been  of  no  avail,  as  in  that  case  it  is  clear 
the  Earl  could  have  had  no  power  to  charge  them 
as  he  had  done,  and  the  recoveries  which  had  been 
sufiered  would  be  valueless,  and  these  sums  would 
be  lost  to  the  children  of  the  deceased.  In  the 
year  1834,  the  particular  period  does  not  appear, 
verdicts  were  given  in  three  of  those  actions  in 
favour  of  the  nephew's  claim  :  whatever  therefore 
might  have  been  the   EarFs  apprehension  in  the 
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earlier  part  of  the  time,  after  thfese  actions  were 
brought  by  his  nephew,  as  to  the  result  of  them,  he 
could  not  but  have  been  at  this  time  impressed 
with  the  idea  that  there  was  at  least  a  possibility 
that  his  nephew  might  finally  succeed,  and  that  his 
wife  and  daughters  would  lose  a  considerable  por- 
tion of  the  property  which  he  had  settled  upon 
them,   and  charged  upon   those  estates;    it  was 
therefore  not  unnatural  that  he  should  contemplate 
the  providing  of  a  remedy  for  an  adverse  result. 
Now  the  provision  made  by  the  deceased  by  his 
will  for  his  family  was  to  this  eflfect : — By  the  will  of 
the  13th  of  October,  1826,  which  recites  the  settle- 
ment which  had  been  made  upon  Lady  Scarbrough 
out  of  the  Savile  estates,  he  gives  her  1000/. :    he 
gives  her  all  his  cash,  bank  notes,  and  bills  of  ex- 
change which  might  be   found   in  his  houses  at 
Rufford  and  Edwinstow  at  the  time  of  his  death  ; 
and  he  directs  that  plate,  linen,  china,  household 
goods  and  furniture,   to  the  Amount  of  500/.  in 
value,  shall  be  given  to  her  absolutely:    he  also 
gives  the  residue  of  the  plate  to  Lady  Scarbrough 
during  her  life,  and  after  her  death  to  her  daughter 
Anna  Maria   Lumley,    that    is,    the    unmarried 
daughter,  who  he  probably  thought  would  continue 
to  live  with  her  mother.     He  then  gives  to  each 
trustee  and  executor  100/.  and  the  residue  of  his 
personal  estate  and  effects  in  trust,  and  directs  them 
to  sell  the  real  estates,  and  to  apply  the  proceeds  of 
the  sale  to  the  payment  of  his  debts  and  legacies. 
He  then  gives  to  his  daughter  Anna  Maria  Lumley 
the  sum  of  10,000/.  to  be  payable,  I  think,  one  year 
after  his  decease,  with  interest,  at  the  rate  of  5  per 
cent.     He    gives    to   his    daughter    Lady   Louisa 
Frances  Cator,  who  had  married  without  his  con- 
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sent,  and  with  Whom  it  does  not  appear  he  had  at 
this  time,  October  1826,  become  perfectly  recon- 
ciled, a  sum  of  10,000/. ;  that  is  to  say,  she  is  to 
have  the  interest  of  it  for  her  life,  for  her  sole  and 
separate  use,  and  at  her  death  the  principal  is  to  * 
be  divided  between  her  children  ;  and  if  she  has 
no  children,  then  as  she  shall  appoint  by  will ;  and 
if  she  makes  no  will,  then  it  is  to  go  to  her  sister 
Lady  Anna  Maria  Lumley;  and  in  case  Lady 
Anna  Maria  should  die  before  her,  without  having 
left  issue,  then  it  is  to  be  divided  equally  amongst 
the  testator's  three  nieces,  the  daughters  of  his  late 
sister  Lady  Louisa  Hartley  :  so  that  under  this 
will  the  husband  of  Lady  Louisa  Frances  Cator 
was  to  receive  no  benefit.  He  then  gives  to 
his  brothers,  the  Honourable  Savile  Henry  Lum- 
ley, the  Honourable  Sir  William  Lumley,  and  to 
his  sister  Lady  Sophia  Lumley,  10,000/.  each.  He 
gives  to  his  three  nieces,  Barbara,  Louisa,  and 
Georgiana,  daughters  of  his  late  sister  Lady  Louisa 
Hartley,  the  sum  of  10,000/.,  to  be  equally  di- 
vided amongst  them,  with  benefit  of  survivorship 
between  them.  He  also  gives  to  his  three  nieces, 
Eleanor,  Louisa,  and  Harriet  Milbanke,  daughters 
of  his  late  sister-in-law,  Eleanor  Milbanke, 
the  sum  of  10,000/.  There  was  then  reference 
made  to  a  paper  which  would  be  found  con- 
taining a  list  of  servants  to  whom  he  gave 
a  year's  wages,  but  that  paper,  as  I  understand,  has 
not  been  found.  The  testator  then  desired  that  the 
residue  of  his  property  should  be  divided  into  three 
equal  parts,  of  which  one-third  was  given  to  his 
sister  Lady  Sophia  Lumley,  and,  in  case  of  her 
death  in  his  lifetime,  between  his  two  brothers,  or 
to  the  survivor  of  them  ;    and  if  they  should  both 
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die  in  his  lifetime,  then  it  was  to  go  to  the  daughters 
of  Lady  Louisa  Hartley ;  one  other  third  part  to 
the  daughters  of  Lady  Louisa  Hartley ;  and  the 
remaining  third  to  Miss  Gordon,  the  niece  of  his 
wife.  He  then  directs  the  sale  of  an  advowson 
at  Winteringham,  in  the  county  of  Lincoln, 
and  of  a  real  estate  purchased  by  him  in  the 
county  of  York,  the  proceeds  of  which  were  to  form 
part  of  the  residue  ;  and  lastly,  he  appoints  Henry 
Torre,  Francis  Swan  the  younger,  William  Pym, 
and  Henry  Gordon,  executors  and  trustees ;  and 
the  will  is  executed  on  the  13th  of  October, 
1826,  in  the  presence  of  three  witnesses.  So  that 
by  this  will.  Lady  Scarbrough  would  take  only 
1000/.,  and  the  use  of  the  furniture  and  of  the 
other  articles  mentioned,  for  her  life ;  but,  at  the 
same  time  the  will  recites  the  charge  which  the 
Earl  had  made  upon  the  Savile  estates,  and  the 
settlement  he  had  before  made  upon  her.  In  the 
month  of  November,  1832,  he  executed  a  codicil 
to  that  will,  by  which  he  confirms  the  legacy  pre- 
viously given  to  Lady  Scarbrough,  and  also  gives 
to  certain  trustees  a  sum  of  5000/.,  for  the  purpose 
of  enabling  them  to  purchase  a  house  and  premises 
for  her  residence  ;  and  the  codicil  then  goes  on  to 
explain  the  testator's  intentions  as  to  the  bequests 
which  he  had  made  to  the  daughters  of  Lady 
Louisa  Hartley,  aud  then  ratifies  and  confirms  the 
will  where  it  is  not  altered  by  that  codicil,  which 
is  dated  on  the  8th  of  November,  1832,  and  is 
attested  by  three  witnesses. 

It  therefore  does  appear,  as  was  argued,  that  the 
deceased  adhered  to  the  disposition  of  his  property 
as  contained  in  the  will  of  1826,  and  still  con- 
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tinu^d  to  do  so,  except  ao  &r  as  it  was  altered  by 
this  codicil ;  that  he  did  still  intend  that  the 
daughters  of  his  sister  should  take  the  10,000Z.  be- 
queathed to  them  in  the  body  of  the  will  as  a 
specific  legacy,  and  should  also  take,  in  the  event 
of  Lady  Sophia  Lumley  and  his  brothers  dying 
during  his  lifetime,  the  one-third  part  of  the  re- 
sidue bequeathed  to  her,  and  also  the  one-third  be- 
queathed to  themselves  immediately  on  his  death  ; 
the  Court  therefore  must  take  it  that  at  this  time 
the  deceased  did  not  intend  to  make  any  other  pro- 
vision for  his  wife  and  daughters  by  will,  than  that 
which  is  contained  in  these  two  papers.  But  then 
it  is  to  be  recollected,  that  at  this  period  there  was 
no  question  with  respect  to  the  Savile  estates,  upon 
which  the  annuities  payable  to  Lady  Scarbrough, 
and  the  provision  for  his  daughters  of  10,000/.  and 
30,000/.  had  been  charged  ;  but  when  the  question 
did  arise  between  him  and  his  nephew,  as  to  his 
right  thus  to  charge  those  estates,  it  might  be  very 
necessary  and  proper  that  he  should  provide  against 
a  disadvantageous  result,  by  taking  care  of  the 
persons  in  whose  favour  he  had  made  those  charges ; 
it  was  not  only  natural  that  he  should  have  done 
so,  but  it  is  shown  by  positive  evidence  that  he 
had  contemplated  doing  it,  as  well  as  making  a 
provision  for  the  younger  children  of  Lady  Harriet 
Manners  Sutton,  who  were  inadequately  provided 
for,  by  their  father's  will  not  having  been  properly 
executed.  Whether  that  provision  was  intended 
to  be  made  by  a  codicil,  or  by  charges  upon  the 
Scarbrough  estates,  does  not  appear ;  but  in  the 
year*  1833  these  actions  were  commenced,  and,  as 
I  have  already  stated,  verdicts  were  obtained  in 
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some  of  them  by  the  nephew,  though  the  question 
is  not  yet  finally  decided.  I  believe,  indeed,  that 
in  one  case  the  judgment  has  since  been  reversed ; 
but  in  the  month  of  February,  1835,  at  the  death 
of  Lord  Scarbrough,  a  verdict  had  been  obtained 
against  him  in  some  of  these  actions :  therefore, 
however  sanguine  he  might  have  been  in  the  first 
instance  as  to  his  eventual  success,  there  was  at 
that  time  a  strong  presumption  that  another  result 
might  take  place  ;  and  upon  several  occasions  he 
appears  to  have  expressed  his  intention  of  making 
an  alteration  in  his  testamentary  dispositions  :  he 
expressed  himself  to  this  efiect  to  the  Rev.  Mr. 
Thomas  Manners  Sutton,  and  he  also  made  use  of 
such  expressions  to  his  brother.  Sir  William  Lum- 
ley,  as  led  him  to  believe  that  he  did  intend  to 
make  that  alteration.  And  though  it  may  be  true 
that  a  considerable  length  of  time  elapsed  between 
the  death  of  Mr.  Sutton,  the  husband  of  Lady 
Harriet,  one  of  the  circumstances  which  gave  rise 
to  the  necessity  of  making  this  alteration,  and  his 
communication  of  his  intention  to  provide  for  the 
younger  children  of  that  daughter  to  the  Rev.  Mr. 
Sutton,  and  though  after  the  actions  were  brought 
a  considerable  length  of  time  intervened  before  he 
set  about  making  these  alterations,  still  he  did  so 
express  an  intention,  saying,  that  it  was  necessary 
that  a  different  provision  should  be  made  for  his 
wife  and  children,  from  that  which  he  had  contem- 
plated by  these  earlier  papers ;  and  however  long 
he  may  have  procrastinated,  it  is  clear  that  upon 
the  1 1th  of  October,  1834,  he  did  set  about  doing 
something  with  a  view  to  carry  his  intentions  into 
effect,  for  on  that  day  the  paper  now  in  question 
before  the  Court  bears  date. 
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It  is  admitted,  on  all  hands,  that  this  paper  is  in 
the  handwriting  of  the  deceased,  and  I  think  it  is 
not  denied  that  it  was  found  in  the  situation  in 
which  it  is  alleged  to  have  been  discovered ;  indeed 
there  can  be  no  doubt  of  the  fact,  for  there  is  the 
evidence  of  the  witness  who  actually  found  it  in 
that  situation ;  and  there  is  no  reason  whatever, 
from  any  thing  that  occurs  in  the  course  of  the  evi- 
dence or  pleadings  in  this  case,  to  suppose  that  this 
paper  was  placed  there  by  any  other  hand  than  that 
of  Lord  Scarbrough  himself;  and  there  is  no  reason 
to  doubt,  that,  having  had  these  natural  causes 
moving  him  to  make  an  alteration  in  the  disposi- 
tion of  his  property — having  these  calls  upon  him 
to  provide  against  the  inconvenience  which  might 
result  from  these  actions  brought  by  the  nephew 
being  decided  against  him — and  having  expressed 
his  intention  to  make  an  alteration  in  the  disposi- 
tion of  his  property, — for  that  purpose  he  did  pro- 
ceed to  do  it  by  means  of  this  paper ;  .  and  the 
question  therefore  to  be  decided  is,  what  legal 
effect  that  paper  is  to  have. 

The  Court  has  been  referred  to  the  principles 
which  are  applicable  to  papers  which  are  either  un- 
finished, unexecuted,  or  imperfect ;  and  the  neces- 
sity of  adhering  strictly  to  the  principles  laid  down 
in  other  cases,  and  of  not  departing  from  them, 
from  any  feelings  of  compassion  for  the  situation  of 
the  wife  and  family  of  the  present  testator,  has 
been  strongly  pressed  upon  the  consideration  of  the 
Court.  The  Court  has  been  also  told,  and  very 
properly  told,  that  its  duty  is  to  decide  this  case  in 
the  same  manner  as  if  the  testator  had  been  a  per- 
son of  inferior  rank  in  life ;  as  if  the  property, 
instead  of  being  300,000/.  had  been  300/. ;   and  as 
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if,  instead  of  giving  large  sums  to  different  indi- 
viduals to  the  amount  of  50,000/.  these  legacies 
had  only  amounted  to  50/.,  or  some  comparatively 
trifling  sum  ;  that  if  the  Court  is  of  opinion  that 
this  paper  is  not  entitled  to  proof,  it  would  be 
better  to  adhere  to  the  general  rules  adopted  and 
laid  down,  and  not  to  depart  from  them  with  refer- 
ence to  any  particular  case.  The  Court,  however, 
has  not  hitherto  shown  any  disposition  to  depart 
from  those  principles,  but,  on  the  contrary,  has 
expressed  its  intention  to  adhere  strictly  to  them, 
and  to  apply  them  to  the  particular  circumstances 
of  each  individual  case,  for  it  must  be  admitted 
that  every  case  must  eventually  depend  upon  its 
own  circumstances. 

If  then  this  paper  is  to  be  considered  merely  as 
"  head  of  instructions,"  as  a  mere  initiatory  paper, 
the  Court  would  feel  great  diflSiculty  in  holding  it 
entitled  to  probate,  because  it  appears  by  the  date 
of  the  paper  itself,  that  it  was  written  early  in  the 
month  of  October,  1834,  whereas  the  deceased  did 
not  die  till  the  24th  of  February  following.  There 
were  therefore  four  or  five  months  during  which  he 
might  have  carried  his  intentions  into  execution, 
either  by  sending  this  paper  to  his  solicitor  to  be 
reduced  into  a  more  formal  shape,  or  by  writing 
to  Mr.  Lee  to  request  that  he  would  wait  upon  him, 
if  he  the  deceased  were  unable  or  not  disposed  to 
go  to  Mr.  Lee ;  or  in  any  other  manner  he  thought 
proper ;  and  it  would  not,  and  could  not,  upon  the 
principles  acted  upon  by  this  Court,  have  been  ac- 
cepted as  a  sufficient  excuse  for  not  having  com- 
pleted his  intentions,  that  he  was  unwilling  to  leave 
home  during  the  hunting  season,  and  that  for  that 
reason  only  he  had  put  off  the  final  execution  of 
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this  instrument.  But,  as  I  have  already  stated,  the 
question  here  depends  very  much,  if  not  entirely, 
upon  the  character  the  Court  is  to  give  4o  the  paper 
itself:  (b) — Is  it  to  be  considered  as  mere  "  head  of 

9 

(b)  The  Paper  was  as  follows : 

Edww.  Octr.  lltb,  34.— 

H*  of  Inst*",  to  my  Solor  ' .  J.  Lee,  to  add  to  my  Will 
the  Codicil  follow  t. — 

In  add° .  to  my  form  ^.  beq*»,  I  leave  £. 

To  my  Dear  Wife  L  r.  S. 80,000 

or  Int*^.  thereon,  at  5  per  Cent,  out  of  my 
diff^ .  Inyestmt*.— &  at  her  Dec®.  50,000,  of  that  smn 
to  go  to  my  Dau^ ,  L.  F.  C.  &  ChUd  ^  f or  th ' .  sole  use 
&  benf*,  &c.  &c. 


The  rems^.  30,000,  &c.  &c. 

^Also  to  Ly.  S.  the  Chart.,  open  Car^.  &  Pon« ;  all  my 

Books,  Plate  &  fiir.  &c.  &c.  as  then  fo^,  sh^.   she 

prefer  liv«^.  at  Edwn. £. 

To  my  Dau'.  A.  M.  L.,  &  L.  F.  C.  each  20,000— 

Do. D'.  H.  B.  M.  S.    &c.  &c. 


A  Moorr.  Bing. 

Mt.  estd.  &  vald.  fd.  W.  W.  Pym.  Sen^    * 

Wor7.  gd.  fi<i.  8t  Neighs  Rog^  Pock^.  — 
vai«.  Stewd»,Bai»&8erv^.(incd«.  Newb*".); 


40,000 

10,000 

1,000 
1,000 

500 


accd^.  to  th'.  respt^*.  mer^.  as  Lr.  S.  shall  dii*.  (exc«^.  R.  P.) 

Then    &    after    all   my    other    Legac",    Just    Debts    &   Law 

exps,    depdv.  on  the  vex".   &   unjt.   (F.  L.)    suits   are   disci^i  — 

^The  resid®.  of  my  Propy.  to  be  divdd.  in  three  ©qi.  pt».  vis. 

To  my  Dr.  L.  F.  C.  &  Child,  for  th^.  sole  use  &  benf  t.  one  part. 

Dr.   H.  B.   M.   S.  &  her  young^  child"*,  one   part. 

&  one  pt.  between  my  Bro".  S.  H.  L.  &  Sir  W.  Lr.  for  th'.  jt  lives.— 

Then  and  after  th^  Dec«.,  to  be  divd.  bet^  the  1  «* .  &  2d.  pu.  vis. 

my  Daughr.  L.  F.  C.  &c.  &c.,  &  my  D'.  H.  B.  M.  S.  &  her  yogr.  Children* 
^The  same  Exors  &  Trustees,  &c.  &c. 


-To  Mr.  &  M".  Corn.  150  a  year  for  th'.  lives.- 
This  is  my  last  Will  &  Testament 

Scarbrough. 


It  was  folded  up  and  endorsed. 

Mem"*,  to  J.  Lee 

WiU 

Oct'.  11  I  34. 
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instructions?"  Is  it  to  be  considered  as  a  mere 
paper  to  which  the  deceased  had  done  nothing 
finally  ?  Is  there  at  least  nothing  equivocal  in 
the  character  of  the  paper?  True  it  is,  that  it 
begins  as  "  Head  of  instructions  to  my  solicitor, 
J.  Lee,  to  add  to  my  will  the  codicil  following," 
and  that  the  deceased  then  proceeds,  as  in  writing 
instructions  he  might  do,  to  designate  the  persons 
to  whom  the  particular  sums  mentioned  are  to  be 
given ;  but  having  gone  on  to  make  a  complete 
disposition  in  terms  which  were  at  least  sufficiently 
intelligible  to  himself,  and  which  I  suppose  would 
have  been  equally  so  to  Mr,  Lee  also,  and  having 
disposed  of  the  residue  of  the  property,  and  ap- 
pointed the  "same  executors  and  trustees,  &c. 
&c.,"  he  concludes  by  saying,  **  this  is  my  last  will 
and  testament,  Scarbrough."  If  the  Court  is 
to  be  called  on  to  say  this  is  nothing  more  than 
head  of  instructions,  not  even  instructions  them- 
selves, then  the  principles  which  have  been  adverted 
to  must  be  applied  to  this  case  as  to  all  others ;  but 
if  it  is  something  more  than  heads  of  instructions, 
if  the  deceased  has  described  it  as  being  something 
more,  is  the  Court  to  throw  aside  any  part  of  the 
description  which  he  has  given  to  it,  by  concluding 
it  with  the  words  "  this  is  my  last  will  and  testa- 
ment ?"  Why  is  the  Court  to  pronounce  this  to  be 
a  mere  paper  containing  heads  of  instructions, 
when  the  deceased  himself  says  at  the  conclusion, 
"  this  is  my  last  will  and  testament?"  The  mere 
signature  of  his  name  might  not  have  been  suf- 
ficient to  give  it  any  other  character  than  that  at- 
tributed to  it  at  the  commencement,  namely,  "head 
of  instructions ;"  but  when  he  declares  under  his 
own   handwriting    in    the    concluding    words    of 
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the  instrument^  for  I  take  these  to  be  the  con- 
cluding words  of  the  instrument^  ^^  this  is  my  last 
will  and  testament/'  notwithstanding  the  indorse- 
ment which  appears  upon  it,  ^^  memorandum  to 
J.  Lee — will/'  the  Court  can  come  to  no  other 
conclusion  than  that  these  words  mean  that  the 
paper  is  to  be  considered  as  being  the  last  will  and 
testament  of  the  deceased  :  I  confess  it  does  appear 
to  me,  looking  at  the  paper  itself,  and  at  all  the 
circumstances  that  had  occurred  to  make  it  ne- 
cessary for  the  deceased  to  provide  against  an  un- 
successful issue  of  the  actions  of  ejectment  brought 
by  his  nephew  for  the  recovery  of  the  Savjile  estates, 
and  looking  to  the  consequent  derangement  that 
would  take  place  in  the  provision  that  he  had  made 
for  his  wife  and  children,  that  he  did  mean  this  as 
something  more  than  head  of  instructions;  and 
that  when  he  wrote  it,  he  did  intend  it  to  be  that 
which  he  describes  it  to  be,  not  perhaps  strictly, 
his  last  will  and  testament,  but  a  part  of  it,  namely, 
a  codicil  to  it,  because  the  bequest  made  to  Lady 
Scarbrough  is  to  be  in  addition  to  his  former  be- 
quests :  it  must  therefore  be  considered  as  a  codicil 
to  a  previously  existing  will,  and  not  strictly  the 
will  and  testament,  which  are  the  words  of  the 
instrument. 

But  it  is  said  that  this  is  written  on  a  scrap  of 
paper ;  I  do  not  however  think  that  this  is  a  pro- 
per description  of  it.  I  think  the  paper  on  which 
it  is  written  shows  rather  more  care  and  deliberation 
than  if  it  had  been  a  whole  sheet  of  letter  or  note 
paper;  the  edges  are  cut  so  as  to  be  perfectly 
straight  and  even,  there  is  no  inequality  in  it,  there 
are  no  jagged  edges,  but  it  appears  to  have  been 
carefully  prepared  for  this  purpose :  the  manner  in 
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which  the  paper  is  written  also  shows  that  great  IS36. 
care  has  been  bestowed  upon  it,  for  there  does  not  juiy  28tk. 
seem  to  be  in  any  one  part  of  it  any  correction, 
alteration,  or  interlineation  :  though  it  is  true  that 
there  are  abbreviations  used,  both  with  respect  to 
the  names  of  the  legatees  and  with  respect  to  cer- 
tain other  particulars  contained  in  it ;  I  cannot  but 
think  that  greater  care  has  been  bestowed  upon  it, 
than  if  it  were  to  be  considered  as  nothing  more 
than  mere  heads  of  instructions  to  be  communicated 
to  his  solicitor. 

It  is   true   that  this   paper  is  very  informally 
drawn,  that  it  has  numerous  abbreviations  in  it, 
that  it  has  these  terms  ^^  &c.  &c.,"  and  initials  only 
to  designate  the  legatees ;  and  it  is  extremely  pro- 
bable that  the  Earl  of  Scarbrough  did  not  intend 
that  this  should  be  a  final  act,  that  he  did  not  mean 
that  this  paper  should  in  its  present  form  be  the 
last  act  he  yras  to  do,  by  which  his  property  was  to 
pass :  but  I  am  to  look  to  all  the  facts  and  circum-^ 
stances  connected  with  the  case,  to  see  whether  he 
did  not  consider  this  paper  as  an  operative  instru-^, 
ment,  until  another  should  be  drawn  in  a  more 
formal  shape  ;  and  whether  he  did  not  refrain  from 
sending  it  to  his  solicitor,  being  satisfied  and  con*- 
vinced  in  his  own  mind  that  he  had  done  that  which  ( 
would  carry  his  intentions  into  effect,  provided  he 
should   not  have  an    opportunity    of  giving   in- 
structions to  Mr.  Lee,  or  of  leaving  home  for  that 
purpose,  which  he  is  proved  very  much  to  have  ^ 
disliked  during  the  hunting  season  ;  being  satisfied 
that  he  had  that  by  him  which  would  be  sufficient 
for  the  purpose  if  a  more  formal  instrument  should  \ 
not  be  executed  by  him,  but  which  he  intended  at  | 
some  future  time,  when  he  had  leisure  and  oppor- 1 
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1836.     llunityy  to  have  prepared  by  his  confidential  solicitor 
July  28ih!     ^^-  ^^*  whom  he  appears  to  have  consulted  for  a 

long  series  of  years  in  the  preparation  of  his  testa- 

OrHERs  mentary  papers. 
CAmt  AND  Notwithstanding  the  alleged  informality  of  the 
paper,  it  will  hardly  be  denied,  that  if  the  deceased 
had  done  with  respect  to  it,  as  he  had  done  to  a 
paper  which  he  had  previously  executed  as  in- 
structions for  a  codicil  or  will  prepared  for  him,  by 
striking  through  those  words  which  purported  that 
it  was  instructions  for  a  codicil,  that  this  informality 
would  not  have  prevented  it  from  being  entitled  to, 
probate  ;  and  I  cannot  think  that  the  difficulty  of 
construction  which  might  arise  as  to  some  parts  of 
the  contents  would  have  induced  the  Court  to  have 
refused  probate.  If  then  the  Court  is  correct  in 
that  view,  namely,  that  it  would  have  been  entitled 
to  probate  notwithstanding  the  legatees'  names  were 
merely  expressed  by  initials,  and  some  of  the  sums 
themselves  not  specifically  disposed  of,  particularly 
the  remaining  sum  of  30,000i.  out  of  80,000Z,  but 
falling  into  the  residue,  which  is  specifically  given 
to  the  two  daughters ;  is  that  view  to  be  aflFected  or 
altered  by  the  circumstance  of  the  paper  being  de- 
scribed at  its  commencement  as  **  head  of  in- 
structions ?"  If  not,  there  is  sufficient  proof  upon 
the  face  of  the  instrument,  that  the  deceased  did 
not  consider  this  as  a  mere  paper  of  instructions, 
but  that  he  gave  to  it  a  character  which  would  en- 
title it  to  effect  and  operation,  until  a  new  and  more 
formal  instrument  was  prepared  from  it. 

The  Court  having  thus  considered  the  appearance 
of  the  paper,  and  the  inferences  to  be  drawn  there- 
from, will  now  proceed  to  consider  the  effect  of  the 
fiidence  which  has  been  given  in  support  of  it.     I 
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entirely  agree  in  the  propriety  of  what  has  been 
urged,  that  the  manner  in  which  declarations  are 
to  be  received  must  depend  very  much  upon  the 
nature  of  the  instrument  itself  to  which  they  apply? 
and  that  in  the  case  of  an  informal  paper  there  must 
be  strong  proof  that  the  deceased  did  intend  it  to 
operate  as  a  will.  In  the  case  of  Matthews  t>. 
Warner,  (o)  the  paper  propounded  was  described  as 
the  plan  of  a  will,  and  was  signed  by  the  deceased, 
there  being  no  other  description  of  it;  and  the  con- 
clusion of  the  paper  was  to  the  effect  that  he  must 
not  forget  that  he  had  some  very  good  friends,  and 
so  on,  and  it  was  endorsed,  ^*  plan  designed  for  the 
last  will  of  Mr.  William  Matthews :"  that  paper 
had  nothing  upon  it  to  show  that  the  deceased  in* 
tended  it  to  be  any  thing  more  than  that  which  he 
described  it  to  be,  a  mere  plan  of  a  will :  then  I 
say,  declarations  to  establish  a  paper  of  that  kind 
must  apply  with  the  greatest  force  to  the  identical 
paper,  so  as  to  leave  no  possible  doubt  that  the  de* 
ceased  did  consider  that  in  effect  it  was  an  operative 
will.  Again,  in  the  case  of  Bone  and  Newsam  v. 
Spear,  (d)  the  paper  was  described  as  heads  of  a 
will,  or  instructions  for  a  will ;  still  there  being 
proof  that  it  was  the  intention  of  the  testator  that 
that  paper  should  operate  as  his  will,  and  the  Court 
being  satisfied  upon  that  point,  notwithstanding  its 
informality,  acted  upon  it,  and  carried  it  into  ef- 
fect. But  these  cases,  and  a  variety  of  others  that 
might  be  cited,  show,  thatCwhatever  may  be  the  1 
form  of  the  instrument,  whatever  may  be  its  ap- 
pearance, whatever  may  be  its  construction,  in 
whatever  terms  it  may  have  been  expressed,  or  on 
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1886.  \  whatever  material  it  may  have  been  written,  still 
July  28th.  J  *^^  Court  has  only  to  inquire,  was  it  the  intention 
( of  the  testator  that  that  document  should  operate  as 
his  will  ?  However  informal  or  imperfect  it  may 
be,  if  you  can  be  satisfied  that  the  deceased  did  in- 
tend it  to  operate  as  his  will,  this  Court  is  bound  to 
give  effect  to  it.'^  I  agree  entirely  with  the  obser- 
vations which  Have  been  made,  that  under  certain 
^  circumstances  you  must  draw  certain  conclusions  ; 
that  if  a  person  describes  a  paper  to  be  a  plan  of  a 
will,  and  there  is  no  evidence  to  show  that  he  con- 
sidered it  to  be  any  thing  more,  you  must  consider 
it  as  such :  you  must  not  give  it  a  character  dif- 
ferent from  that  ascribed  to  it  by  the  deceased  him- 
self ;  but  although  it  be  described  as  the  plan  of  a 
will  only,  yet  if  the  Court  is  satisfied  that  it  does 
contain  the  last  wishes  and  intentions  of  the  de- 
ceased, and  that  he  intended  it  should  operate  as  a 
will,  then  it  is  bound  to  give  effect  to  it. 

With  respect  to  the  paper  now  propounded,  it  is 
said  that  some  parts  of  it  may  be  difficult  of  con- 
struction ;  but  that  would  not  prevent  its  operation 
in  those  parts  where  it  is  clear.  That  can  only  be 
urged  against  it  by  way  of  creating  a  presumption 
that  the  deceased  did  not  mean  it  to  operate  as  his 
will,  but  in  my  apprehension  that  presumption  does 
not  go  to  any  great  extent  in  this  case.  Looking 
at  the  character  of  the  Earl, — how  unwilling  he 
was  to  leave  his  home  for  business,  however  urgent, 
during  the  hunting  season, — I  see  nothing  on  the 
face  of  the  paper,  in  the  shape  of  the  paper,  or  in 
the  difficulty  of  its  construction,  which  would  show 
that  he  did  not  intend  it  to  have  operation  so  far 
as  it  could.  The  question  here  undoubtedly  is,  not 
whether  this  paper  is  in  all  its  parts  a  perfect  will, 


PREROGATIVE  COURT  OF  CANTERBURY. 


321 


capable  of  being  carried  fully  into  execution  ;  but 
whether,  so  far  as  it  is  capable  of  being  carried  into 
execution,  the  deceased  did  not  mean  it  to  have 
effect.  There  may  be  a  difficulty  in  construing 
the  paper  as  to  the  bequest  to  the  wife.  He  says, 
**  I  leave  to  my  dear  wife,  Lady  Scarbrough,  80,000/. 
or  interest  thereon  at  five  per  cent,  out  of  my  dif- 
ferent investments ;''  and  it  is  said  that  it  is  not 
probable  that  Lady  Scarbrough  should  hesitate  in 
her  choice  between  the  interest  of  that  sum  at 
five  per  cent,  or  the  whole  sum  of  80,000/.  abso- 
lutely. That  may  be  so,  but  there  is  no  reason 
why  he  should  not  say,  I  will  give  her  the  choice. 
But  then  he  goes  on  to  state,  that  at  the  decease  of 
his  wife  60,000/.  out  of  that  80,000/.  should  go  to 
his  daughter  and  her  children  ;  and  it  is  said  that 
this  shows  that  the  deceased  could  not  have  in- 
tended to  leave  it  in  Lady  Scarbrough's  power  to 
take  the  whole  80,000/.  if  she  chose.  Assuming 
diat  this  50,000/.  is  wholly  to  go  to  Lady  Louisa 
Cator  and  her  children,  in  the  event  of  Lady  Scar- 
brough choosing  the  interest  of  80,000/.  at  five  per 
cent  instead  of  80,000/.  absolutely,  then  I  see  no 
reason  why  the  deceased  should  not  have  expressed 
himself  in  this  manner.  With  respect  to  the  re- 
maining 30,000/.,  part  of  that  80,000/.,  that  is  de- 
pendent  also  on  the  like  contingency  ;  there  is  no 
specific  distribution  made  of  that  sum,  but  there  is 
of  the  residue,  which  is  to  be  divided  into  three 
parts.  The  paper  then  purports  to  give  to  his 
daughters,  Lady  Anna  Maria  Lumley,  and  Lady 
Louisa  Cator,  each  20,000/. :  these  are  absolute 
bequests.  To  his  daughter,  Lady  Sutton,  he  also 
gives  10,000/. ;  and  then  he  goes  on  to  give  various 
other  legacies,  which  it  is  not  necessary  for  the 
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Court  particularly  to  advert  to,  and  proceeds  in 
this  way — "  Then  and  after  all  my  other  legacies, 
*' just  debts,  and  law  expenses  depending  on  the 
**  vexatious  and  unjust  (F.  L.)  suit  are  discharged, 
"  the  residue  of  my  property  to  be  divided  in  three 
* '  equal  parts.  To  my  daughter  Louisa  Fra'  Catorone 
'*  part,  to  my  daughter  Lady  Harriet  Manners  Sutton 
"  and  her  younger  children  one  part,  and  one  part 
"  between  my  two  brothers"  (naming  them):  these 
names  are  all  expressed  by  initials :  then  it  goes  on 
to  say,  that  **  after  their  decease  it  is  to  be  divided 
*'  between  the  first  and  second  part',   that  is,  my 
**  daughter  Lady  Louisa  Cator,  and  my  daughter 
"  Lady  Sutton  and  her  younger  children,  the  same 
'*  executors  and  trustees,  &c.  &c.;   to  Mr.  and  Mrs. 
**  Gordon  150/.  a-year  for  their  lives.     This  is  my 
'*  last  will  and  testament,  Scarbrough."     So  that 
it  appears  to  me  there  is  no  great  difficulty  in  the 
construction  of  this  paper  :  the  bequest  of  80,000/. 
for  Lady  Scarbrough,  or  the  interest  of  that  sum 
for  her  life  at  five  per  cent,  and  50,000/.  of  that  sum 
to  his  daughter  and  her  children  for  their  sole  use 
and  benefit,  seems  to  me  to  present  the  only  dif- 
ficulty, because  when  the  residue  comes  to  be  di- 
vided, it  is  perfectly  clear ;  one  part  being  given  to 
Lady  Louisa  Cator,  another  part  to  his  daughter. 
Lady  Sutton,  and  another  part  between  his  brothers 
for  their  joint  lives,  and  after  their  decease  to  be 
divided  between  the  first  and  second  parties,  namely, 
his  daughter  Lady  Louisa  Cator  and  Lady  Harriet 
Manners  Sutton.    In  other  respects,  the  construction 
of  this  will,  as  it  now  stands,  does  not  appear  to  me 
to  be  very  difficult,  when  the  intentions  of  the  de- 
ceased are  to  be  ascertained  ;  or  any  great  doubt  in 
carrying  them  into  effect ;  at  least  none  such  to  my 


PREROGATIVE  COURT  OF  CANTERBURY. 


323 


mind,  as  would  prevent  the  Court  from  giving 
effect  to  this  paper  on  that  ground.  Whether  Mr. 
Cator  is  to  receive  any  part  of  the  benefit  intended 
for  his  wife,  or  what  construction  is  to  be  put  upon 
that  bequest,  is  not  for  me  to  decide :  it  is  sufficient 
for  me  to  see  that  there  is  a  mode  by  which  the  in- 
tentions of  the  deceased  may,  with  respect  to  the 
greater  part  of  the  contents  of  this  paper,  be  effected, 
provided  I  should  be  of  opinion  that  the  circum- 
stances under  which  it  was  found  are  such  as  to 
induce  this  Court  to  grant  probate  of  it. 

It  remains  then  to  consider  the  evidence  which 
goes  to  support  either  one  or  other  of  the  descriptions 
given  of  this  instrument — Whether  it  is  to  be  con- 
sidered as  mere  head  of  instructions,  or  whether  it 
is  to  be  considered  as  an  addition  to  the  will  of 
1 826  and  the  codicil  of  1832,  and  intended  as  a 
guide  to  carry  the  wishes  of  the  deceased  into  effect 
until  a  more  formal  instrument  should  be  executed 
by  him. 

Now,  in  the  first  place,  this  paper  is  all  in  the 
handwriting  of  the  deceased ;  it  was  found  after  his 
decease,  though  at  a  considerable  period  subsequent 
to  that  event,  in  his  bed-room  concealed  in  a  part  of 
the  bed  to  which  it  was  very  unlikely  any  other 
person  would  have  access.  It  is  admitted  that  it 
was  found  there :  when  it  was  placed  there,  there 
is  no  evidence  before  the  Court  to  show ;  because 
from  the  condition  of  the  paper,  and  the  dust 
which  had  accumulated  upon  it,  it  might  have  been 
there  during  a  period  of  four  or  five  months,  or  it 
might  have  been  there  during  two  or  three  only  : 
it  might  have  been  placed  there  the  day  after  the 
witness  Newbart  had  seen  the  deceased  writing  it, 
when  he  deposited  it  in  the  black  portmanteau  in 
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his  bed-room.  The  place  in  which  it  was  found 
clearly  appears,  from  an  inspection  of  that  part  of 
the  bed  which  was  brought  up  to  the  view  of  the 
Court,  to  have  been  a  place  of  perfect  concealment, 
but,  at  the  same  time,  a  place  to  which  there  was  a 
great  facility  of  access  by  the  deceased.  It  is  said, 
why  was  not  this  paper,  if  it  was  intended  to  have 
operation,  deposited  with  the  other  valuable  papers 
belonging  to  the  deceased  Earl?  For  this  very 
plain  reason,  as  I  apprehend,  and  as  was  argued 
throughout  by  those  who  propound  it ;  that  it  was 
not  intended  by  the  deceased  as  a  final  act — that  it 
was  not  the  only  act  he  intended  to  do ;  but  that  it 
was  a  provisional  act,  to  have  e£fect  only  in  case  he 
should  not  execute  a  more  formal  instrument ;  for 
there  is  no  reason  to  suppose,  as  far  as  the  Court  is 
able  to  judge  from  the  evidence,  that  at  any  subse- 
quent period  the  testator  had  an  intention  different 
from  that  which  is  here  expressed.  The  paper 
being  in  this  situation  was  within  his  own  control ; 
and  it  is  clear,  I  think,  that  it  was  placed  there  by 
himself.  The  concealment  too  was  perfect,  for  it 
was  not  discovered  until  the  mattresses  were  taken 
off,  and  the  lathes  of  the  bed  had  been  removed. 
It  was  also  a  place  of  security,  because  it  was  con- 
fined in  its  place  by  the  pressure  of  a  screw,  and 
there  was  therefore  no  fear  that  it  would  be  re- 
moved by  the  servants  in  making  the  bed  ;  and  the 
very  circumstance  of  its  being  so  placed  may  per- 
haps suggest  a  reason  why  the  deceased  only  put 
initials  for  the  names,  in  order  that  if  it  should  be 
discovered  by  accident  by  the  servants  of  the  house, 
they  sliould  be  at  a  loss  to  know  the  real  persons 
whom  he  intended  to  benefit. 
The  paper,  therefore,  I  must  consider  as  having 
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been  carefully  written  by  the  deceased,  deliberately 
considered  by  him,  and  deposited  in  a  place  of  secu- 
rity and  concealment,  for  the  purpose  of  being 
preserved.  It  is  preserved,  and  comes  now  before 
the  Court  in  the  same  state  as  it  was  when  it  left 
the  deceased's  hands.  But,  it  is  said,  how  can  it  be 
possible  that  the  deceased  should  have  deposited 
this  paper  in  such  a  place,  where  the  discovery  of  it 
was  mere  matter  of  accident,  and  where,  but  for 
that  accident,  the  paper  might  have  remained  nn- 
discovered  down  to  the  present  moment  ?  I  think 
there  is  a  very  easy  solution  of  that  difficulty,  if  it  is 
considered  that  the  deceased  did  not  necessarily 
intend  that  the  paper  should  remain  there  till  the 
period  of  his  death.  There  is  nothing  to  satisfy  me, 
that  if,  in  the  ordinary  course  of  nature,  he  had 
been  ill  for  a  few  days  preceding  his  death,  he 
would  not  have  disclosed  where  the  paper  was  de- 
posited. If  he  had  had  such  illness,  his  mind  not 
being  impaired,  and  had  died  without  making  any 
disclosure  of  the  place  where  the  paper  was^  that 
would  be  a  strong  argument  to  be  urged  against 
the  instrument,  for  it  would  show  that  he  did  not 
pay  any  attention  to  it,  or  that  he  had  placed  it 
there  without  any  particular  view ;  but  dying,  as 
he  did,  in  this  sudden  manner,  there  is  nothing  in 
the  circumstances  of  its  remaining  so  long  undis- 
covered, from  which  the  Court  can  collect  that  he 
had  in  any  manner  departed  from  the  intentions 
expressed  in  it. 

Let  us  see  then,  whether  the  evidence  given  by 
the  witnesses  who  have  been  examined  in  the  cause, 
more  particularly  by  one  of  them  ;  and  it  cannot  be 
denied  that  in  point  of  fact  the  only  important 
witnesses  are  those  who  proved  declarations  of  the 
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deceased  ;  whether  that  is  not  of  such  a  nature  as 
would  satisfy  all  the  Court  has  a  right  to  demand 
in  support  of  this  paper :  whether  it  would  have 
been  sufficient  to  support  it  as  mere  heads  of  instruc- 
tions, or  even  instructions  themselves,  may  be  one 
question ;  but  the  question  here  is  whether  the 
declarations  spoken  to  by  the  witnesses ;  with  respect 
to  the  nature  of  which,  and  the  impressions  derived 
from  which  there  could  be  no  doubt  whatever ; 
whether  they  are  not  sufficient  to  satisfy  the  Court 
that  this  was  intended  by  the  deceased  to  operate 
as  a  will.  The  witness  William  Newbart,  though 
in  an  inferior  situation  of  life,  was  a  person  to 
whom  the  deceased  communicated  many  important 
particulars  relating  to  his  affitirs  and  family.  He 
states  that  he  conversed  freely  with  him  on  the  sub- 
ject of  his  daughter  Lady  Louisa  Cator,  and  the 
manner  in  which  she  had  married ;  that  he  had 
been  much  displeased  with  her  for  marrying  as  she 
did,  but  that  he  had  afterwards  become  reconciled 
both  to  her  and  her  husband. 

This  witness  was  on  terms  of  confidential  inter- 
course with  Lord  Scarbrough  for  several  years : 
with  regard  to  the  evidence  given  by  him,  I  have 
heard  no  imputations  attempted  to  be  cast  upon 
him,  nor  is  it  seriously  contended  that  he  ought 
not  to  be  believed  in  the  representation  that  he  has 
given,  whatever  may  be  its  effect.  It  is  certainly 
said  that  he  must  be  supposed  to  be  acting  with  a 
certain  degree  of  bias  in  support  of  an  instrument 
by  which  Lady  Scarbrough  is  to  be  so  much  bene- 
fited. It  is  contended  that  it  is  not  unfair  to  sup- 
pose that  he  would  have  some  bias  in  her  favour  ; 
but  it  has  not  been,  as  I  understand  it,  seriously 
contended  that  what  this  witness  says  is  not  to  be 
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taken  as  a  true  and  correct  representation  of  what 
did  occur,  so  far  as  he  is  able  to  recollect  and  inform 
the  Court, 

He  states  upon  the  sixth  article  of  the  allegation, 
**  Lord  Scarbrough  was  in  the  habit  of  talking 
familiarly  with  me  on  the  subject  of  his  family 
affairs ;  he  employed  me  in  confidential  and  pri- 
vate matters,  and  mentioned  and  confided  to  me 
many  matters  concerning  his  family."  Then, 
speaking  of  Lord  Scarbrough's  dissatisfaction  at 
the  marriage  of  Lady  Louisa  Cator,  he  says, — "  I 
'^  know  from  his  own  statements  to  me,  that  he  was 
"  displeased  with  her  on  account  of  her  marriage.  I 
*'  know  also  that  he  was  afterwards  quite  reconciled 
"  to  her  marriage  with  Mr.  Cator :  he  told  me  so  ; 
'  *  and  of  presents  which  he  made  her  when  he  leflt 
*'  Skelbrook,  afler  he  had  been  to  see  her  there, 
**  Lord  Scarbrough,  after  his  accession  to  the  title, 
*^  often  spoke  to  me  concerning  the  estates  to  which 
*'  he  had  succeeded,  and  also  frequently  complained 
^ '  to  me  of  the  law-suits  in  which  he  was  engaged 
**  with  his  nephew,  but  not  with  reference  to  his 
**  will  or  any  intended  alteration  of  it,  or  any  in- 

*  *  tended  settlement  of  his  afiairs.  The  word  *  will- 
"  I  do  not  recollect  that  he  ever  used  in  talking 
**  to  me;  and  whatever  he  said  to  me  regarding 
"  the  settlement  of  his  afiairs,  or  the  provision 
**  for  his  wife  and  family,  was  what  he  had  done, 
*'  not  what  he  intended  to  do.  He  never  men- 
*^  tioned  to  me  that  the  suits  in  which  he  was 

*  ^  engaged  with  his  nephew  would  afiect  the  set- 
**  tlement  on  his  wife  and  children,  nor  mentioned 
* '  to  me  the  circumstance  of  the  younger  children 

*  *  of  Lady  Harriet  Manners  Sutton  being  ill-pro- 
**  vided    for.      I  recollect  his  telling  me  on  one 
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'^  occasion,  that  Lady  Harriet  had  been  complaining 
"  of  poverty," — and  so  on  :  and  then  he  mentions 
an  observation  about  job-horses,  and  he  says,  "  I 
"  never  heard  Lord  Scarbrough  say,  that  his  would 
"  be  a  rich  widow."  Those  declarations  are  spoken 
to  by  other  witnesses  in  the  cause,  Mrs.  Pocklington 
and  Gther  of  the  witnesses.  But  he  does  depose 
that  Lord  Scarbrough  did  upon  one  occasion  tell 
him,  *^  that  his  widow  would  be  well  off  afiter  his 
"  death ;  that  occasion  was  the  latter  end  of  January 
"  or  the  beginning  of  February,  before  he  died,  at 
'*  Edwinstow,  when  I  was  with  him  on  business ;  he 
"  had  been  reading  a  letter  from  Mr.  Harrison,  his 
*^  solicitor  in  London,  indeed  he  had  it  in  his  hand,  and 
^*  he  told  me  that  it  related  to  the  suit  between  him 
and  his  nephew,  and  what  provision  he  had  made 
to  meet  it,  and  that  he  had  settled  his  affairs." 
This  was  in  the  month  of  January  after  a  verdict 
had  been  obtained  against  him  in  one  or  more  of 
the  actions  of  ejectment  brought  against  him  by  his 
nephew  ;  and  it  would  seem  therefore  that  he  had 
been  taking  some  proper  measures  to  provide  against 
the  effect  which  the  adverse  result  of  those  suits 
would  have  in  the  arrangements  he  had  before 
made  with  a  view  of  providing  for  his  wife  and 
family.  Then  he  says,  "just  as  he  mentioned  these 
"words,  Lady  Scarbrough  knocked  at  the  door, 
"  and  his  lordship  said  to  me  then,  what  was  a  very 
"  common  expression  with  him,  *  don't  notice  it.* 
"  Lady  Scarbrough  did  not  remain  in  the  room 
"  more  than  a  minute  or  two :  and  when  her  lady- 
"  ship  had  left  the  room.  Lord  Scarbrough  said, 
*  *  *  Lady  Scarbrough  will  be  well  off,  and  I  have 
**  made  provision  for  them  all.' "  These  are  vague 
declarations,  referring  to  some  paper  which  at  this 
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time  had  been  written  by  him.  They  are  equivocal 
in  themselves,  supposing  them  to  refer  to  that 
which  has  been  argued  to  be  heads  of  instructions 
only,  because  we  know  that  persons  who  have 
written  a  paper  of  this  description,  intending  after- 
wards to  carry  into  effect  what  is  there  expressed, 
are  very  apt  to  talk  with  reference  to  such  a  paper 
of  what  they  have  done.  Then  he  goes  on  to  say, 
it  is  impossible  I  can  tell  what  he  said  exactly 
upon  one  occasion,  or  what  he  said  on  another, 
*'  nor  can  I  now  give  his  very  exact  words ;  but  I 
^^  believe  what  I  have  now  stated  to  be  the  words 
**  Lord  Scarbrough  used.  On  other  occasions, 
'^  about  the  same  period,  he  has  told  me  that  they 
^  ^  would  be  all  provided  for,  or  that  he  had  taken 
'^  care  of  them  all.  One  of  the  occasions  was  when 
^'  he  was  writing  to  Lady  Harriet,  and  he  told  me 
^^  that  he  was  writing  to  her,  and  that  he  wished 
*^  her  to  come  and  reside  at  Kelham,  and  *  poor 
^^  Louisa,'  he  said,  '  you  know  that  I  was  very  angry 
**  with  her,  but  I  have  quite  forgiven  her,  and  I 
"  have  provided  for  them  all.'  "  Then  in  his  de- 
position upon  the  ninth  article  of  the  all^ation,  he 
deposes  with  respect  to  the  deceased's  habits  of 
hiding  and  concealing  papers  ;  but  upon  the  tenth 
article  he  goes  on  to  depose  rather  more  specifically 
as  to  the  writing  of  this  paper  than  he  does  in  the 
other  articles,  for  his  evidence  here  relates  to  what 
occurred  some  time  after  the  paper  had  been 
written.  He  says,  "  I  have  seen  the  bedstead  in 
*'  which  the  paper  is  said  to  have  been  found,  that 
^'  is  the  bedstead  on  which  Lord  Scarbrough  slept  for 
**  some  months  before  his  death.  Lord  Scarbrough 
'*  never  to  me,  as  I  have  said  before,  said  that  he 
'^  should  alter  his  will,  or  make  a  different  dispo- 
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July  28th.  ''  wanted  to  see  and  speak  aad  must  go  to  Mr.  Lee, 
^ "  his  solicitor  at  Wakefield,  in  order  formally  to 

TOBRB  AND  '  •! 

Others  '*  Settle  hb  affaits.  He  talked  of  going  to  Mr.  Lee, 
CAtTLRAKD  ^  Valid  I  WES  to  go  with  him  to  Rufford  to  get  some 
important  papers  there,  to  take  to  Mr.  Lee ;  this 
^<  was  not  very  long  before  his  death.  He  three 
^^  times  mentioned  to  me  concerning  a  paper  which 
^'  would  be  found,  or  rather  twice ;  for  the  first 
^'  time,  which  was  in  the  second  or  third  week  in 
^'  October  before  he  died,  he  said  that  he  was 
^^  writing  his  wishes,  he  had  a  paper  before  him  at 
'^  the  time."  Now  it  was  said  that  the  witness  was 
here  adapting  his  evidence  to  the  date  of  this  will, 
but  I  cannot  see  any  reason  for  supposing  that  he 
has  not  spoken  to  the  best  of  his  recollection.  Then 
he  says,  '^  the  second  time  was  about  Christmas 
^^  before  he  died,  when  he  was  ill;  and  complaining 
**  of  his  illness,  he  said  that  a  paper  would  be  found : 
*'  and  the  third  time,  which  was  in  January,  (and 
^^  I  am  not  certain  whether  he  did  not  also  at  the 
"  latter  end  of  January  or  the  beginning  of  Fe- 
'^bruary,)  he  said  that  I  was  to  bear  in  mind,  as 
**  he  had  told  me  before,  that  a  paper  would  be 
^^  found.  He  did  not  on  either  of  the  two  last- 
^^  mentioned  occasions  say  that  the  paper  would 
^^  contain  his  wishes,  but  I  considered  that  he  was 
'^  alluding  to  the  paper  I  had  seen  him  writing,  and 
"in  which  he  said  he  was  writing  his  wishes." 
The  witness  could  hardly  be  mistaken  as  to  what 
Lord  Scarbrough  did  actually  say  to  him.  He 
said  a  paper  would  be  found :  there  he  was  right — 
a  paper  was  found.  In  the  first  instance  he  says, 
he  is  writing  his  wishes ;  and  he  afterwards  says, 
that  after  his  death,  a  paper  will  be  found — he  tells 
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the  witness  to  bear  in  mind  that  a  paper  will  be 
found,  as  he  had  told  him  before.  He  did  not  say  that 
that  paper  woold  be  found  to  contain  his  wishes, 
but  the  witness  presumes  that  was  the  case,  because 
he  had  told  him  before,  with  reference  to  a  paper 
which  he  was  writing,  that  he  was  writing  his 
wishes. 

Upon  the  thirteenth  article  he  deposes  still  more 
specifically.  He  says,  ^  ^  On  the  occasion  of  which 
"I  have  before  deposed,  when  I  was  with  Lord 
"  Scarbrough  at  Edwinstow,  I  went  to  him  by 
*^  previous  appointment.  I  am  not  certain  whether 
^^  it  was  in  the  second  or  third  week  in  October 
^^  before  he  died  ;  but  I  recollect  on  going  to  the 
'^  door  of  his  dressing-room,  which  was  the  room 
'^  he  usually  saw  me  in,  I  found  it  fastened  on  the 
^^  inside.  I  do  not  recollect  ever  to  have  found  it 
'*  fastened  before.  The  servant,  who  went  to  an- 
*'  nounce  me,  knocked  at  the  door,  and  informed 
"  his  lordship  I  was  there ;  upon  which  his  lord- 
'^  ship  came  and  unlocked  the  door,  and  I  entered 
''the  room:  upon  my  entering,  he  said  in  his 
*'  usual  way,  *  Good  morning,  Newbart !'  and  then 
'*  he  said,  *  You  will  wonder  at  my  being  locked 
''  up,  but  one  person  or  other  comes  tearing  me  so, 
''  and  that's  the  reason.'  That  is  what  he  said  as 
' '  near  as  possible.  I  saw  he  had  a  paper  before 
''  him ;  and  when  we  had  conversed  a  little,  he 
''  said  to  me,  '  I  am  writing  my  wishes,  what  I 
"  wish  to  be  done  after  my  death.'  I  am  not  cer- 
"  tain  whether  he  said,  '  after  my  death,'  or  *  here- 
''  after.'  I  answered,  that  '  I  was  glad  to  hear  it ;' 
''  upon  which  he  said,  '  Don't  notice  it,  don't  name 
''  it  to  any  one :'  he  was  in  the  habit  of  saying  to 
''  me,  when  he  made  any  communication  to  me, 
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*'*But  of  course  you  won't  notice  it'  He  then 
^'  placed  it  in  the  portmanteau  which  was  on  the 
^^  chair  by  his  right  hand  side,  and  was  used  by 
'^  him  to  put  papers  in,  which  he  had  in  use  at  the 
^^  time.  I  can't  say  that  it  was  the  same  paper 
'^  which  I  saw  at  Mr.  Buckle's  office  at  York,  but 
*^  it  was  of  the  same  appearance,  and,  as  far  as  I 
*'  can  judge,  of  the  same  size.  He  did  not  fold 
^'  the  paper  up,  he  put  it  into  his  portmanteau  just  as 
*  *  it  was  lying  before  him,"  Then  he  goes  oa  to  say, 
^^  About  Christmas-time  afterwards.  Lord  Scar- 
**  brough  was  complaining  very  much  of  his  health ; 
'^  and  on  one  occasion,  when  I  went  to  him  at  Edwin- 
'^  stow,  I  fiMind  him  leaning  back  in  his  chair ;  and 
*^  he  said,  when  he  saw  me,  ^  Good  God,  Newbart ! 
"  I  don't  know  what  to  do  with  my  side,'  (he  placed 
'*  his  hand  on  his  right  side  as  he  said  it,)  ^  and  the 
^^  back  of  my  neck  is  so  dreadfully  bad  that  I  don't 
"  know — or  God  knows — how  soon  it  may  take  me 
**  off.'  I  said,  *  I  hope  not,  my  lord ;'  upon  which 
The  said,  ^  I  don't  know ;  what  with  that  and  my 
^*  legs  teazing  me  so,  I  feel  myself  getting  old  ;  but 
'4f  any  thing  should  happen  to  me' — he  did  not 
'*  say  suddenly — *  a  paper  will  be  found.' "  Now, 
to  be  sure,  nothing  could  be  more  strongly  indi- 
cative of  a  reference  to  a  paper  which  was  to  have 
effect  after  his  death  than  these  expressions  ;  and 
this  witaess  naturally  concluded  that  he  was  refer- 
ring to  the  paper  which  he  had  seen  him  write, 
(and  which  was  the  same  in  appearance  as  that 
which  is  now  propounded)  a  few  weeks  before, 
when  he  said  he  was  writing  what  he  wished  to  be 
done  hereafter,  or  after  his  death.  It  is  clear  that 
there  can  be  no  mistake  in  the  mind  and  recollec- 
tion of  the  witness  as  to  the  substance  of  what  was 
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said  by  the  deceased.     He  appears  then,  clearly 
and  decisively,  according  to  the  impreasiofi  of  the 
witness,  to  be  alluding  to  something  which  was  to 
have  effect  upon  his  death,  with  reference  to  the 
settlement  of  his  affitirs.     Then  he  goes  on  to  state, 
' '  he  did  not  on  that  occasion  tell  me  to  bear  it  in 
^'  mind,   nor  say  that  he  had  told  me  of  it  before ; 
^'  it  was  on  another  occasion  that  he  told  me,  that 
'*  he  finished,  as  he  usually  did,  by  desiring  me  not 
^ ^  to  notice  it  to  any  one.     I  replied,  *  Of  course, 
'*  my  lord.'     I  do  not  recollect  that  either  on  this 
*^  or  on  the  other  occasion  Lord  Scarbrough  spoke 
''  of  his  wife  or   of  his   daughters ;    but  he   fre- 
'^quently,  in  conversations  with  me,  spoke  most 
^*  affectionately  of  his  daughters,  and  also  of  his 
^*  wife.     It  was  only  upon  one  oceasion  that  Lord 
'^  Scarbrough  said  tome^thatLady  Scarbrough  would 
'^  be  well  off  upon  his  death,  and  that  was  on  the 
^*  occasion   I    have   mentioned    before,    when    he 
<«  was  reading  Mr;  Harrison's  letter  ;  but  he  twice 
^^  told  me  that  he  had  made  provision  for  them  all, 
meaning,  as  I  believe,  his  wife,  children,  and 
grandchildren."     That  would  accord  with   this 
paper,  and  not  with  the  will  of  1826  or  the  codicil 
of  1 832«  for  those  do  not  make  a  provision  for  all 
these  persons.     "  Once,"  he  says,    *'  when  he  had 
^'  been  reading  that  letter  of  Mr.  Harrison,  and  on 
'^  an  occasion  before,  when  he  told  me  of  his  being 
'^teazed  with  begging  letters;  that,  occasion  was 
*  *  in  the  January  before  he  died  :"  so  that  we  have 
the  Earl  writing  a  paper,,  as  to  which,  he  says,  he 
is  writing  his  wishes ;  and  we  have  at  Christmas 
an  intimation  given  by  him  to  this  witness,  that  a 
paper  will  be  found   after  his  death  if  any  thing 
should  happen  to  him ;  and  here  we  find  him  in 
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January  before  hi&  death,  referring  to  the  same 
thing.  The  witness  says,  ^^  he  was  in  his  dressing- 
^*  room,  but  not  writing ;  there  was  a  letter  before 
"  him,  and  he  appeared  to  have  been  writing. 
"  After  he  had  said  ^  Good  morning'  to  me,  as  he 
"  u^iially  did,  he  said,  '  here  I  am,  Newbart !  busy 
*'  -T-you  don't  know  how  I  am  teazed  with  begging 
^^  letler«u  I  am  writing  to  my  daughter  Harriet : 
*'  I.  want  her  to  come  and  live  at  Kelham.'  Then 
"  he  went  on  to  speak  of  Lady  Louisa  Cator,  whom, 
"  after  her  marriage,  he  generally  called  *  Poor 
*'  '  Louisa,'  and  said  ^  Poor  Louisa,  she  disobliged 
"  *  me  very,  much,  you  know,  but  I  am  quite  recon- 
^*  *  ciled  to  her  now.'  He  then  made  some  further 
**  obfi^rvations  to  the  effect  that  there  would  be 
'^  plenty  for  them  all  when  he  was  gone,  and  that 
'  ^  they  would  have  no  reason  to  complain ;  and  on 
'  ^  this  occasion  it  was  that  he  reminded  me  of  the 
''  paper,  and  said,  'You  will  bear  in  mind,  as  I 
'^ '  told  you  before,  that  a  paper  will  be  found;' 
'^  and  desired  me,  in  his  usual  way,  not  to  notice 
^'  it  to  any  one."  This  again  could  hardly  be  with 
reference  to  the  will  of  1826,  or  the  codicil  of  1832, 
for  the  actions  between  his  nephew  and  himself 
respecting  the  Savile  estates  would  have  taken  a 
large  portion  of  what  he  had  intended  for  his 
daughters,  and  which  he  had  charged  on  those  es- 
tates as  part  of  the  provision  he  had  made  for  them. 
It  is  impossible  for  the  Court  to  doubt  for  one 
moment,  or  hesitate  in  believing,  that  this  witness 
is  really  giving  the  words,  as  they  occur  to  him,  of 
the  deceased  himself.  It  is  scarcely  possible  that 
words  should  be  more  conclusive,  to  show  that 
the  deceased  intended  by  these  declarations  that  the 
paper  which  was  to  be  found  should  have  some 
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effect  on  the  provision  he  had  made  for  his  children       t8S6. 
after  his  death  ;  for  so  he  expressly  states  in  the    "^^  ^^ 

conversation  here  detailed,  where  he  says,  that  they    _ 

will  have  no  cause  to  complain ;  and  he  reverts  to  OmtM 
what  he  had  before  told  the  witness — that  a  paper  cavtIk  and 
win  be  found.  Coupling  all  these  circumstances  <^««»- 
together,  it  seems  quite  impossible  that  the  deceased 
should  have  referred  to  any  other  than  a  paper,  not 
itself  a  complete  will,  but  by  which  he  had  been 
desirous  of  guarding  against  the  effects  which 
might  be  produced  upon  the  provision  he  had 
before  made  for  his  family  by  an  unfavourable 
result  of  the  actions  brought  against  him  by  his 
nephew  for  the  Savile  estates.  I  do  not  know  that 
it  is  necessary  for  th^  Court  to  go  into  the  history 
farther  upon  this  part  of  the  case :  with  i-espect  to 
the  declarations  spoken  to  by  this  witness,  every 
thing  appears  to  me  to  concur;  and  supposing 
these  declarations  to  have  been  made,  and  that  the 
witness  is  meaning  to  speak  the  truth,  which  I  see 
no  reason  whatever  to  doubt,  they  seem  to  me  to  be 
utterly  incapable  of  being  misunderstood  by  him, 
nor  is  there  any  ground  for  suggesting  that  the  de- 
ceased was  not  sincere  in  making  them :  h6  makes 
no  discovery  to  the  witness  as  to  the  place  where 
the  paper  is  deposited ;  he  does  not  state,  you  will 
find  this  paper  in  such  a  state,  and  such  a  place 
after  my  death,  but  he  merely  says ;  after  my  death 
a  paper  will  be  found, — which  must  necessarily 
have  reference,  coupling  it  with  what  he  had  said 
before,  to  the  provision  to  be  made  for  his  wife  and 
children.  That '  last  conversation  with  him,  he 
stales,  followed  immediately  on  what  the  deceased 
said  about  his  wife  and  children, — that  they  would 
have   no  reason   to  complain  after  he   was  gone. 
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That  expression  therefore  could  have  no  reference 
to  the  will  of  1826,  or  the  codicil  of  1832 ;  as  in 
the  event  of  the  nephew  succeeding  in  the  actions  of 
ejectment,  the  more  near  and  immediate  relations 
of  the  deceased  would  have  an  interest  very  inferior 
to  those  who  were  more  distantly  related  to  him. 
I  cannot  therefore  but  think,  that  th^e  declaratioDS 
are  to  be  received  by  the  Court  with  some  degree 
of  consideration.  I  think  they  are  very  different 
from  those  which  usually  occur  in  cases  where  the 
Court  is  called  upon  to  pronounce  that  a  paper, 
originally  intended  as  a  plan  of  a  will,  or  as  instruc- 
tions merely,  is  to  be  made  operating  and  subsisting 
as  a  will,  by  the  recollection  of  a  witness  who 
speaks  to  declarations  made  hy^  the  deceased. 

This  case,  I  say,  differs  from  those  to  which  I 
am  referring,  because  I  apprehend  that  this  paper 
is  of  a  different  character  and  description,  for  it  is 
declared  by  the  deceased  to  be  his  will ;  and  there- 
fore these  declarations  are  only  confirmatory  of  the 
character  which  the  paper  is  at  least  capable 
of  bearing  upon  the  face  of  it,  and  of  the  cha- 
racter which  the  deceased  has  given  of  it  him- 
self ;  and  therefore  using  all  that  due  caution  with 
which  declarations  of  witnesses  are  to  be  received 
upon  the  several  grounds  stated  in  argument, 
namely,  the  possibility  of  insincerity  on  the  part 
of  the  person  making  them,  the  possibility  of  mis- 
conception by  the  person  to  whom  they  are  ad- 
dressed, and  the  possibility  of  misrepresentation, 
I  think  that  in  giving  weight  to  these  declarations, 
the  Court  is  not  doing  any  more  than  the  testi- 
mony of  the  witness  will  fully  justify.  The  decla- 
rations are  such  as  appear  in  themselves  to  be 
natural,  and  there   is  nothing  in  the  manner  in 
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which  they  are  rdated,  or  in  the  oecasions  upon 
which  th^  are  d^ukl  to  ,be  nade»  wliich  should  lead 
the  Court  to  mppOse  that  4he  deeeased  waft  m«- 
aincere  in  making  ihem.  He  does  not  Bay  ^^  This 
paper  ia  made  to  carry  my  intentions  into  effect/' 
bathe  does  say,  '^  a  paper  will  :ba  found''— ^whioh 
bas  wmc  rc&venee  to  the  conversation  we  haye  ren 
fierped  (o»  as  to  the  arrangements  of  the  deceased 
for  Slaking  provision  for  his  fomily . 

It  appe»s  in  the  course  of  tiie  evidenceof  this  wit- 
ness, thatthe  deceased  was  talking  of  goii^  to  see  his 
solidtor  Mr.  Lee,  it  is  tme  that  he  had  an  interriew 
withMr.Leein  theearlypartofthemonth  of  October 
1834»  and  at  that  time  it  was  not  stated  in  evidence 
that  any  communication  passed  between  them  on 
the  auiisect  of  this  will.  It  is  very  possible  that 
there  might  not  be  any  oommunicaition  of  that  kind, 
but  it  is  not  at  all  unnatural  to  suppose,  that  when 
the  deoeased  returned  home,  he  might  consider 
what  was  necessary  to  be  done  to  guard  against  an 
advene  result  with  respecttothese  trials  of  ejectment, 
and  that  looking  to  the  whole  of  his  testamentary 
dispositions,  and  the  provision  which  he  had  made 
for  his  wife  and  family  before  the  Utigation  com- 
menced, he  might  now,  while  the  result  was  doubt- 
ful, consider  it  not  right  to  give  that  large  benefit  to 
those  for  whom  he  had  so  handsomely  provided  at  a 
time  when  he  thought  he  had  made  ample  provision 
for  ins  wife  and  family.  By  this  paper  he  does  not 
take  away  the  whole  of  the  benefit  he  had  originally 
intended  for  them,  but  he  gives  a  large  portion  to 
those  for  whom  by  nature  he  was  bound  to  pi*ovide. 
Although  he  did  not  in  the  month  of  October,  1 834, 
communicate  to  Mr.  Lee  what  his  intentions  were, 
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or  give  him  any  instructions  to  prepare  a  will,  yet 
be  considered  what  was  proper  to  be  done,  and  be 
sat  down  and  wrote  this  paper  in  the  manner  and 
form  which,  on  the  fece  of  it,  it  purports  to  bear. 
It  is  in  evidence  in  the  cause,  that  the  deceased  was 
during  the  latter  part  of  his  life,  talking  of  going  to 
his  solicitor  Mr.  Lee.  There  is  no  evidence  that  it 
was  in  reference  to  the  preparation  of  a  testamentary 
paper ;  but  he  was  going  to  take  some  papers  to 
him,  and  it  is  merely  conjecture  what  those  papers 
were.  It  might  very  possibly  be,  and  it  is  not  at 
all  improbable  that  it  was  the  will  and  codicil ;  but 
that  is  perfectly  immaterial.  He  did  not  give  this 
paper  as  instructions  to  Mr.  Lee,  but  he  kept  it  in 
bis  own  bed^room^  in  the  place  where  it  was  de- 
posited by  him,  <|t  appears  to  me  to  be  perfectly 
I  immaterial  whether  the  deceased  did  or  did  not  go 


i'     •  .• 


with  the  intention  of  giving  this  paper  to  Mr.  Lee. 
Had  he  given  it  to  Mr.  Lee  as  instructions  to  draw 
a  will  from,  and  then  allowed  four  or  five  months 
to  pass  by  without  making  any  inquiry  about  it, 
that  might  have  given  rise  to  a  question  for  the 
Court  to  consider,  whether  the  deceased  had  not 
departed  from  his  intention  as  expressed  in  that 
paper,  and  whether  he  did  not  consider  this  as  mere 
instructions,  as  in  the  case  cited  of  Munro  v. 
Coutts.  (a)  There  the  question  arose  on  a  paper 
drawn  out  as  instructions  for  a  will;  and  though  in 
some  correspondence  between  the  testator  and  his 
solicitor  it  was  described  as  a  will,  yet  clearly  from 
the  whole  tenor  of  it,  it  was  delivered  to  the  solicitor 
as  instructons  only,  and  was  not  considered  by  hini 


{a)  1  pow.  Pari  Casesi  p,  437. 


PBEROQATIVE  COURT  OP  CANTHKBURY. 


389 


as  a  perfect  will ;  and  in  point  of  fact  it  was  in 
consequence  of  explanations  which  were  required 
from  the  deceased,  that  the  paper  was  in  the  un- 
finished state  in  which  it  appeared.  So  in  this 
case,  if  the  deceased  had  sent  this  paper  to  Mr 
Lee  to  draw  a  will  from,  there  would  have  be 
strong  ground  to  consider  it  as  a  nlere  paper  of  in- 
structions;  and  if  he  had  left  it  with  Mr.  Lee 
without  making  inquiries  about  it  for  three  or  four 
months,  it  might  have  given  rise  to  a  question  of 
considerable  difficulty  as  to  whether  the  Court 
could  consider  it  as  a  will  or  not.>  But  in  order  to 
try  the  sincerity  of  the  witness  Newbart,  we  must 
look  to  his  conduct  after  the  death  of  the  deceased, 
and  to  the  conduct  of  others  also  ;  because,  if  from 
Newbart's  representation  to  the  persons  who  came 
into  the  house  of  the  deceased  immediately  after 
his  death,  and  by  whom  the  search  for  this  paper 
was  conducted,  they  were  impressed  with  the  sin*- 
cerity  of  Newbart's  communications  to  them,  and 
with  the  belief  that  he  was  telling  them  only  what 
he  believed  to  be  true,  as  falling  from  the  deceased 
himself,  that  at  least  affords  a  criterion  by  which  we 
may  judge  what  was  their  opinion  as  to  the  veracity 
and  sincerity  of  the  witness.  What  does  he  do  im- 
mediately on  the  death  of  the  deceased  ?  The  will 
and  codicil  are  found  at  Rufford  in  the  deceased's 
depositories  there  ;  and  when  Newbart  sees  the 
date  of  those  papers,  he  is  satisfied  that  they  cannot 
be  the  papers  to  which  the  deceased  referred  ;  he 
is  satisfied  that  there  must  be  papers  of  a  later  date 
than  those,  from  what  he  had  seen  the  deceased 
doing  the  second  or  third  week  in  October,  1834, 
when  he  said  to  him,  "  I  am  writing  my  wishes — * 
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*^  wlisit.I  wish  to  be  done  after  my  death."  New-' 
bart  Bays,  there  must  be  a  ips^Msr  found  somewhere 
or  other^  for  the  deceasedhad  told  him  that  a  paper 
would  be  found ;  and  accordingly  search  is  made^ 
and  that  seaich  is  conducted  with  great  minuteness 
and  strictness,  but  still  no  paper  is  forthooming4 
Newbart  does  not  tell  them  that  he  ww  the  de- 
ceased put  the  paper  into  this  black  portioanteaUy 
mnr  does  it  appear  that  this  blaek  jportmanteau  was 
searched  yexy  thoroughly ;  it  is  opened  to  get  some 
keys  out  o£  it,  and  for  some  other  purposes,  bijd; 
l)lewbaa*t  does. not  say  that  he  had  seen  the.deceased 
put  the  paptf  linto  that  portmanteau* 

It  is  very  po$8ible  tW  h^  might  have  imagined 
that  the  paper  would  be  foimd  wheine  the  will  itself 
was  depasited,--^hat  ii^puXd  be  a  very  natural  sup^ 
position ;  and  that,  although  lie  had  seep  him  put 
this  paper  info  the  portmanteau,  it  might  haye  been 
removed  from  thenoe.  Therefore  it  is  not  at  all  ub-* 
natural,  that  Nei/jrhart  should  not  have  made  the 
disclosure  that  he  had  seen  the  paper  put  into  tibe 
box  the  second  or  third  week  of  October.  But 
Newbart's  strong  impression  was,  that  a  paper 
would  be  found,  whatever  might  be  its  contents^ 
That  cannot  be  denied  upon  the  face  of  this  evi- 
dence*  It  cannot  be  denied  that  what  he  said  made 
a  strong  impression  on  the  persons  conducting  the 
search ;  and  though  it  is  true  that  he,  having  de* 
clared  he  was  certain  a  paper  would  be  found,  and 
that  if  it  was  not  found  he  should  think  the  paper 
bad  been  destroyed;  when  the  search  was  made 
and  the  paper  was  not  discovered,  a  kind  of  joke 
was  passed  upon  him,  and  they  appeared  to  be 
laughing  at  his  story.     But  it  by  no  means  follows. 
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they  did  not  believe  the  statement  made  by  him  as       ^^^* 
to  what  had  been  said  to  bim  by  the  Earl ;  and  to     juiy  28th. 
i^w  that  they  did  place  reliance  upon  his  state- 
ment, the  search  actually  proceeds,  aiid  is  continued 
from  the  24th  February  down  to  the  month  of  May. 
I  believe  at  that  time  all  hope  was  given  up  of  dis- 
covering the  paper ;    but  in  the  month  of  July, 
when  the  mattresses  were  removed  from  it,  and  the 
bed  taken  down  for  the  purpose  of  being  cleaned, 
this  paper  was  discovered  in  the  place  described  by 
the  witness,  who  found  it ;  and  then  it  is  that  it  is 
brought  forward.     I  cannot  conceive  that  any  diffi- 
culty ought  to  arise  in  the  mind  of  the  Court  as  to 
giving  credit  to  the  deposition  of  Newbart;  and 
there  is  no  doubt  as  to  the  sincerity  of  I^rd  Scar- 
brough,  in  saying  that  a  paper  would  be  found 
whatever  might  be  the  effect  of  that  paper ;  for  the 
paper  is  found  in  his  own  handwriting,  and  signed 
by  himself  just  about  the  period  of  time  when  the 
first  communication  passes,  which  is  carried  on  by 
subsequent  conversations  between  him  and  the  wit- 
ness Newbart.     Is  there  any  thing  improbable  in 
the  deceased  having  put  the  paper  in  the  place  in 
which  it  was  found  ?    He  appears  to  have  been  a 
person  of  a  very  suspicious  mind :  he  appears  to 
have  been  in  the  habit  of  hiding  papers  behind 
chairs   and  under  mattresses.     Paperaf  have  been 
found  there.     If  he  was  in  the  habit  of  so  hiding 
these  papers,  it  is  argued  that  it  was  extraordinary 
that  these  places  should  not  have  been  searched  be- 
fore, other  papers  being  found  concealed  in  the  bed 
and  behind  chairs,  as  is  proved  by  a  vast  number  of 
witnesses :  that  is  so ;   but  it  is  to  be  observed,  that 
if  the  search  had  been  conducted  with  the  greatest 
minuteness,  still  this  paper  would,  very  probably, 
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1836.  have  escaped  observation ;  for  it  could  not  have 
been  discovered  unless  ibe  laths  under  the  mat- 
tresses were  actually  removed.     It  was  in  a  place 

OtJem"  therefore,  which  it  was  very  unlikely  that  any  per- 
Ca^lb  and  sons  would  have  thought  of  searching  for  the  dis- 
covery of  such  a  paper.  It  appears  to  me  that 
there  is  nothing  in  the  circumstance  of  his  select- 
ing this  place  as  a  place  of  perfect  security  and 
concealment,  or  in  his  not  communicatiiig  to  any 
person  where  the  paper  would  be  found,  he  having 
met  with  this  accident,  and  having  died  so  Bad*- 
denly  in  consequence  of  it  as  to  be  deprived  of  the 
opportunity  of  making  sach  communication. 

Now  Sir  William  Lumley  comes  forward  in  a 
very  honorable  manner,  and  says,  ^*  This  is  what 
^*  my  brother  meant :  this  is  as  it  should  be."  Sir 
William  Lumley  will  be  a  considerable  loser  by  the 
establishment  (^  this  paper :  he  states  his  impres- 
sion, and  there  <ian  be  no  doubt  of  his  sincerity  in 
stating  that  impression  to  be,  that  it  was  a  paper  in- 
tended to  operate.  He  says  it  was  a  paper  which 
his  brother  would  be  likely  to  leave  behind  him,  to 
guard  against  those  inconveniencies  which  might 
arise,  and  which  would  prejudice  the  interest  of  his 
wife  and  daughters  in  the  event  of  an  unsuccessfiil 
termination  of  the  law-suits  between  him  and  his 
nephew.  It  does  not  appear  to  me  necessary  to  ad^ 
vert  to  the  rest  of  the  evidence.  The  witnesses  all 
speak  to  one  point,  namely,  the  intention  of  die  de- 
ceased to  make  some  alteration  in  his  testamentary 
arrangements ;  whether  at  an  earlier  or  a  later  pe- 
riod is  perfectly  immaterial,  for,  at  one  time  at 
least,  he  did  not  consider  this  to  be  a  proper  distri- 
bution of  his  property. 
Whether  the  Court  can  say,  that  this  paper  shows 
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what  wa9  hi&  final  mind  and  intention  must  depend 
on  all  the  circumstances  of  the  case^  he  having  died 
in  a  way  which  rendered  him  incapable  of  declar* 
ing  more  specifically  what  his  intentions  were* 
Looking  then  at  all  the  circumstances  of  the  case^ 
at  the  necessity  there  was  for  his  making  the  provi- 
sion which  be  has  made  here  ;  looking  also  to  what 
was  done  on  a  former  occasion,  for  that  is  not  alto- 
gether immaterial,  namely,  executing  a  provisional 
will,  which  was  originally  drawn  up  as  instructions 
only  to  have  ojperated  till  a  more  formal  will  was 
drawn,  that  paper  having  alterations  and  interlinea-' 
tions  in  it ;  looking  at  all  these  circumstances,  I 
can  have  no  doubt  or  hesitation  in  stating  it  to  be 
my  firm  conviction,  that  the  deceased  did  intend 
this  paper  should  have  full  operation  in  case  any 
thing  should  happen  to  him  before  he  had  an  op- 
portunity of  going,  or  before  it  was  convenient  to 
him  to  go  to  Mr.  Lee,  for  the  purpose  of  having  a 
more  formal  instrument  prepared.  Being  of  that 
opinion,  and  seeing  nothing  in  any  of  the  principles 
laid  down  and  acted  upon  in  this  Court  at  all  to  mi- 
litate against  the  views  which  I  have  here  stated 
and  expressed,  I  am  of  opinion  that  I  must  pro- 
nounce for  the  validity  of  this  paper,  and  decree 
probate  thereof  to  the  executors,  with  the  will 
of  1826  and  the  codicil  of  1832 ;  and  I  think  that 
in  a  case  of  this  description,  the  costs  on  all  sides 
should  be  paid  out  of  die  estate. 
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CHESTERTON  and  HUTCHiNs  ogainst  farlar. 


On  the  admission  of  an  A  llegation. 

This  was  a  cause  of  Subtraction  of  Church  Rate,       ^^^* 
promoted    by    Charles   Chesterton    and    Samuel  ^^lae""' 
Hutchins,    Churchwardens  of  the  Parish  of  St.    andSEMiow. 
Mary  Abbotts,  Kensington,  against  William  Farlar, 
a  parishioner.     On  the  13th  July,  1835,  the  libel 
was  admitted,  which  pleaded  in  substance, 

i^ir«<.— That  on  or  about  the  28th  June,  1833, 
the  Churchwardens  and  Parishioners,  rate  payers 
of  the  parish  of  St.  Mary  Abbotts,  Kensington,  met 
in  the  vestry  room,  pursuant  to  due  and  legal  notice 
given  on  that  behalf,  on  the  Sunday  next  preceding, 
and  being  so  met  then  and  there  duly  made  a  rate 
or  assessment  of  fourpence  in  the  pound  on  all  pro- 
perties in  the  said  parish,  so  rateable,  or  on  all  the 
inhabitants  of  the  said  parish  and  others,  so  rateable, 
in  respect  to  such  properties  for  and  towards  the 
repairing,  cleansing,  preserving,  supporting,  and 
amending  the  parish  church  of  the  said  parish,  and 
defraying  and  indemnifying  the  Churchwardens 
of  the  said  parish,  of  and  in  respect  to  all  incidental 
costs  and  expenses,  to  which  they  might  be  put, 
touching  or  concerning  their  said  office  of  Church- 
wardens for  the  year,  from  Lady-day  1833,  to 
Lady-day  1834.  That  the  said  Rate  was  after- 
wards duly  confirmed,  and  that  in  compliance 
therewith  and  in  conformity  thereto,  by  far  the 
greater  part  of  the  inhabitants  and  others,  rate 
payers  of  the  said  parish,  have  paid  and  satisfied 

VOL.  I.  A    A 
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1886.       the  respective  sums  of  money,  to,  or  at  which  they 
£a8tkr  Term,  wcfc  rated  OF  asscssed,  in  and  by  the  said  rate. 
!ind"s^ioN.        The  second  Article  pleaded,  That  the  said  William 


Chsstertom 

and 

HuTCHnes 

againgt 

Farlar. 


Farlar,  party  in  the  cause,  occupied  a  messuage, 
tenement,  or  dwelling-house,  of  the  annual  value 
of  fifty-five  pounds  in  the  said  parish,  for  or  in  re- 
spect of  which  he  was  rightly,  and  equally  rated 
and  assessed  in  the  rate  aforesaid,  at  the  sum  of 
eighteen  shillings  and  fourpence,  and  that  he  also 
held  other  rateable  premises  described  in  the  said 
rate,  as  a  stable,  of  the  annual  value  of  eight  pounds, 
for  which  he  was  rightly  and  equally  rated  at  the 
sum  of  two  shillings  and  eightpence. 

The  thirds  In  supply  of  proof  referred  to  the  rate 
book  and  annexed  a  copy  thereof. 

The  fourthy  fifths  sixths  seventh^  and  eighth^  were 
formal  Articles,  pleading  jurisdiction,  &c.  and  pray- 
ing a  sentence. 

Additional  Article. — That  the  said  Charles 
Chesterton  and  Samuel  Hutchins,  the  Church- 
wardens aforesaid,  by  virtue  of  their  said  office, 
caused  the  said  WiUiam  Farlar  (and  other  de- 
faulters) to  be  summoned  on  the  twenty-third  day 
of  May,  one  thousand  eight  hundred  and  thirty- 
five,  before  two  of  his  Majesty's  justices  of  the 
peace  fpr  the  county  of  Middlesex,  for  the  Brompton 
district,  in  the  said  parish  of  St.  Mary  Abbotts, 
Kensington,  aforesaid,  to  shew  cause  why  he  re- 
fused to  pay  the  said  sums  of  eighteen  shillings  and 
fourpence,  and  two  shillings  and  eightpence,  so 
assessed  upon  him  as  aforesaid.  That  the  said 
William  Farlar  accordingly  attended  such  sum- 
mons, but  refused  to  pay  distinctly  on  the  ground 
of  his  objecting  to  the  legality  of  the  said  assess- 
ment, in  consequence  whereof  the  said  magistrates 
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declined  to  proceed  for  the  recovery  of  the  said  rate 
or  assessment. 

An  allegation  was  brought  in  on  the  behalf  of 
Mr,  Farlar  by  way  of  defence,  to  the  following 
effect : — 

First — After  reciting  the  first  Article  of  the  libel, 
and  denying  the  same  to  be  true,  pleaded,  That  on 
the  contrary,  the  rate  was  a  partial  and  un- 
equal rate  or  assessment  on  the  properties  situate 
within  the  said  parish,  and  on  divers  persons  in*^ 
habitants  thereof,  and  owners  or  occupiers  of  pro- 
perties therein.  And  that  divers  persons,  who 
by  law  ought  to  have  been  rated  and  assessed 
in  the  said  rate,  in  respect  of  their  properties,  and 
which  persons  have  been  and  are  rated  and  assessed, 
in  respect  thereof  to  rates  made  and  levied  for  the 
relief  of  the  poor  of  the  said  parish,  for  the  said 
year  one  thousand  eight  hundred  and  thirty-three, 
are  not  rated  and  assessed  to  the  said  church  rate, 
and  thereby  the  properties  and  inhabitants  rated 
and  assessed  therein  are  charged  with  the  payment 
of  sums  of  larger  amount  than  they  are  by  law  liable 
to  pay. 

Second. — In  supply  of  proof  referred  to  two  lists 
or  schedules,  wherein  the  several  inhabitants  of 
the  said  parish  of  St.  Mary  Abbotts,  Kensington, 
and  the  several  other  persons,  and  the  properties 
hot  charged  or  assessed  to  the  said  church  rate  are 
specified,  and  set  forth  and  pleaded  that  the  said 
lists  or  schedules,  entitled  ^'  Town  lists  of  persons 
not  charged  to  the  church  rates.  Lady-day,  one 
thousand  eight  hundred  and  thirty-three,  to  Lady- 
day,  one  thousand  eight  hundred  and  thirty-four," 
and  **  Brompton  list  of  persons  not  charged  to  the 

A    A    2 
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Chesterton 

and 

Hdtchins 

against 

Fablab. 


^836>      church  rates,  Lady-day,  one  thousand  eight  hun- 
Eastkr  Term,  drcd  and  thirty-three,  to  Ladv-dav,  one  thousand 

April  28th.         .    ,      ,  Till.  n         1,  .1  1 

2nd  Session,  eight  hundred  aud  thirty-four,  were  ih  the  custody 
or  control  of  the  Vestry  Clerk  of  the  said  parish, 
and  might  be  produced  if  necessary  at  the  hear- 
ing of  the  cause;  and  an  extract  marked  No.  1, 
from  the  said  lists  was  exhibited,  setting  forth  about 
three  hundred  and  sixty  names. 

Third. — That  the  said  church  rate  was  and  is  a 
retrospective  rate,  and  was  made  to  reimburse  and 
indemnify  the  said  Charles  Chesterton  and  Samuel 
Hutchins,  the  other  parties  in  this  cause,  for  and  in 
respect  of  payments  made  by  them  or  one  of  them 
previous  to  the  making  of  the  said  rate,  and  to 
provide  for  the  discharge  of  several  sums  of  money 
to  a  large  amount,  due  or  alleged  to  be  due  from 
the  said  parish  of  St.  Mary  Abbotts,  Kensington,  to 
divers  person,  long  previous  to  the  making  of  the 
said  rate.  That  out  of  the  monies  collected  by 
means  of  the  said  rate,  the  said  Charles  Chesterton 
and  Samuel  Hutchins  have  reimbursed  themselves 
divers  sums  paid  and  disbursed  by  them  or  one^  of 
them  on  account  of  the  said  parish,  previous  to  the 
making  the  said  rate,  and  have  also  paid  and  dis- 
charged divers  debts  and  claims  due  or  alleged  to 
be  due  from  the  said  parish  to  divers  persons  long 
previous  to  the  making  the  said  rate. 

Fourth. — In  supply  of  proof,  referred  to  the 
original  account  of  the  Churchwardens  remaining 
in  the  custody  or  controul  of  the  Vestry  Clerk,  and 
annexed  a  copy  thereof,  marked  No.  2,  and  pleaded 
that  the  following  items  in  the  account  were  pay- 
ments made  by  the  said  Charles  Chesterton  and 
Samuel  Hutchins,  previous  to  the  making  the  said 
rate. 
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1833. 


FOR  THE  OLD  CHURCH. 


£  •.  «».        1836. 


March  6,  Paid  fo|  100  bundles  of  fire-wood 
Yititation  fees  for  Easter  visitation 
Paid  the  pew-openers,  quarter  to  Midsununer 
The  yestry-keeper,  ditto  .... 

Ditto,  washing  church  linen,  ditto 
HoUis,  inspector  of  graves,  quarter  to  Midsummer 
Ditto,  engine-keeper,  ditto       .... 
Ditto,  steeple-keeper,  ditto 

Ditto,  bell-iingers,  ditto 

Mrs.  Parsons,  cleansing  the  church 

Pope,  oigan-blower,  quarter  to  Midsummer 

Messrs.  Starkey  and  Cripp,  for  Register  Book  for 

Baptisms     .... 
Paid  the  bearers  an  extra  charge 
Receipt  stamps  for  burial  fees   . 


0  5 
2  12 

1  16 

2  12 


1 
1 
1 


14 

11 

5 


0  10 
4     8 

1  0 
0  13 


0   Eastbr  Tsrm, 
Q      April  28th. 


0 
6 
6 
6 
0 
6 
0 
0 
0 


5  0  0 
0  3  0 
0    6    0 


£29  16    0 


And  that  the  following  items  on  the  credit  side 
of  the  fifth  folio  of  the  said  account — 


2iid  Snsioir. 

CanrvRTOir 
iifMi 

HuTCHINt 

agasfut 
Fablab. 


UNPAID  CLAIMS,  OLD  CHURCH. 

Of  Fofrmer  DtbU. 

Mr.  Shephard,  consecrating  burial  ground 
Ditto,  certificate,  1832 
Ditto,  fees  out  of  pocket,  on  case,  1832  . 
William  Lamb,  for  grave  planks 

(For  1832) 
Messrs.  Judspn,  ironmongers 
Mr.  W.  Hawkes,  ditto 
William  Lamb,  carpenter 
Mr.  Bird,  repairs  to  church  . 
Messrs.  Haines,  for  wine 
Mr.  Griffiths,  linen-draper     . 
Mr.  Benjamin  Rowe,  glasier  -   . 

Mr.  Gorham,  winding  clocks.  Old  Church 
Ditto    ditto    Holy  Trinity    . 
Ditto    ditto    St.  Barnabas    . 
Miss  Cakott,  organist,  to  Lady-day,  1834 
Mr.  Calcott,  ditto  ditto 

Carried  forward 


24  6 

6 

1  6 

8 

3  5 

6 

24  10 

11* 

£63  9 

n 

11  13 

10 

10  1 

3 

9  7 

7 

28  0 

71 

9  12 

0 

2  11 

4* 

0  19 

9 

8  1 

0 

1  1 

0 

1  I 

0 

30  0 

0 

25  0 

0 

1 
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Miss  Wilkinson,  organist,  to  ditto 

Mr.  Hall,  half-year  to  ditto 

Mr.  Lamb,  December,  1832  .        .  ^ 

Ditto,  candles,  ditto    . 

Ditto,  coals,  coke,  and  wood,  St.  Barnabas 


30 

0    0 

2 

12  6 

0 

5     6 

5 

5     5 

5 

11  6 

were  payments  made  in  discharge  of  debts  due,  or 
alleged  to  be  due,  from  the  said  parish  to  divers 
persons  long  previous  to  the  making  of  the  said  rate. 

Fifth. — That  in  the  year  1823,  the  population  of 
the  parish  of  St.  Mary  Abbotts^  Kensington,  having 
greatly  increased  y  a  portion  thereof  was,  under  the  au- 
tkority  of  an  Act  of  Parliament  passed  in  the  fifty- 
eighth  year  of  the  reign  of  his  Majesty  King  George 
the  Third,  entitled  ^^  An  Act  for  Building  and  pro- 
moting the  Building  of  additional  Churches  in  popu- 
lous Parishes,*^  and  other  act  or  acts  of  Parliament 
passed  subsequent  thereto,  formed  into  a  district 
palish  for  ecclesiastical  purposes,  and  the  bounds  and 
limits  of  such  district  parish  were  prescribed  and 
defined  as  by  law  directed  by  the  title  or  description 
of  the  Brompton  District,  that  a  new  church  was 
erected  within  the  limits  of  such  district  parish,  under 
the  provisions  of  the  said  act  or  acts  of  Parliament, 
and  on  the  sixth  day  of  June  in  the  year  1829,  such 
Church  was  duly  consecrated  by  the  title  of  the 
Church  of  the  Holy  Trinity  of  the  said  Brompton 
District  Parish.  That  from  and  after  such  conse- 
cration of  such  District  Church,  it  became  by  law  a 
District  Church  for  all  ecclesiastical  purposes,  and 
from  such  time  the  persons  inhabiting  such  district 
parish  are  liable  only  to  contribute  to  the  repairs  of 
the  old  Church  of  St.  Mary  Abbotts,  Kensington, 
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and  were  not,  and  are  not  liable  to  contribute  to  any       18S6. 


Cmisterton 
and 

HuTCHIMt 

ugainst 
Farlab. 


rate  made  for  payment  of  expenses  incident  to  the  Eaitbr  Tbrm, 

.  April  28th. 

performance  of  Dwine  Worship  in  the  said  old  snd  Sbuioh. 
church.  That  notwithstanding  the  premises  the  said 
church  rate  was  made,  and  the  same  is  in  the  said 
first  Article  of  the  said  libel  pleaded  to  have  been 
made  as  well  for  the  repairing  y  cleansing^  preserving , 
supporting  and  maintaining  the  said  church,  as 
for  indemnifying  the  said  Charles  Chesterton  and 
Samuel  Hutchinsfrom  all  costs  and  expenses  to  which 
they  might  be  put,  touching  their  office  of  Church- 
wardens^  and  they  the  said  Charles  Chesterton  and 
Samuel  Hutchins  have^  out  of  the  proceeds  of  the 
said  ratCy  paid  and  discharged  divers  sums  of  money 
to  a  considerable  amount  incident  to  the  performance 
of  Divine  Worship  in  the  said  parish  churchy  §fc. 

Sixth. — That  under  the  authority  of  an  act  of 
Parliament  passed  in  the  fifty -third  year  of  the 
reign  of  his  Majesty  King  George  the  Thirds  en- 
titled ^*  An  Act  for  providing  an  additional  Burial 
Ground  for  the  Parish  of  St.  Mary  Abbotts^  Ken- 
sington in  the  County  of  MiddleseXy*  the  trustees 
appointed  to  carry  the  said  act  into  execution  bor- 
rowed a  considerable  sum  of  money  upon  the  grant 
of  annuities  to  divers  persons^  the  payment  of  which 
said  annuities  were  charged  upon  the  fees  to  arise 
from  burials  in  the  said  ground,  and  also  upon  the 
church  rates  of  the  said  parish.  That  by  the  19th 
section  of  the  said  act,  the  Churchwardens  for  the 
time  being  are  required^  until  the  whole  of  the  prin- 
cipal money  so  borrowed,  and  the  interest  thereof 
and  the  annuities  to  be  granted  should  cease,  yearly 
upon  such  day,  in  the  months  of  June  and  July,  as 
the  trustees  should  direct^  to  render  to  the  said  trus- 
tees an  account  of  the  several  sums  of  money  which 
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^^36.       the  Churchwardens  should  have  received  for  <w  on 


^*/"m  J^^*"'  account  of  the  burial  of  the  dead  and  the  sums  of 

Apnl  28th.  .  _     _  •^  "^ 


^S 


2iid  Seuiom. 


Chesterton 
and 

HUTCBINS 

agaimt 
Farlar. 


money  paid  thereon^  and  to  pay  to  the  said  trustees 
the  balance  remaining  in  their  hands  or  so  much 
thereof  as  should  be  necessary  for  the  purposes  of 
the  said  acty  and  the  said  Churchwardens  are  thereby 
further  required  to  pay  to  the  said  trustees  or 
their  treasurer  annually ^  out  of  the  church  rates  by 
them  to  be  collected^  such  a  sum  of  money  not  ex- 
ceeding the  amount  of  threepence  in  the  pound  upon 
the  annual  rental  of  the  said  parish,  as  the  trustees 
should  think  necessary  for  the  purposes  of  the  said 
act,  and  should  by  writing  under  their  hands  order 
and  require  by  two  equal  half -yearly  payments,  until  > 
the  whole  of  the  principal  money  so  borrowed,  with 
the  interest,  should  be  discharged,  and  until  the  an- 
nuities granted  should  cease  and  determine.  That 
tfie  said  Charles  Chesterton  and  Samuel  Hutchins 
have  not  rendered  any  such  account  to  the  said  trus- 
tees, or  paid  to  them  or  any  of  them  any  sfim  of 
money  arising  from  the  said  burial  fees  or  from  the 
said  church  rate,  and  that  without  lawful  authority 
they  have,  out  of  the  proceeds  of  the  said  church 
rate  pleaded  in  the  said  libel,  paid  and  discharged 
the  said  annuities,  or  at  least  so  much  thereof  as  the 
balance  of  the  said  burial  fees  were  insufficient  to 
discharge,  Sfc. 

Seventh. — In  supply  of  proof  referred  to  the  said 
account  marked  No.  2.  (a) 

Eighth. — That  the  said  William  Farlar  was  at 
and  before  the  time  of  making  the  said  rate,  and 
still  continues  to  be  a  resident  inhabitant  within 
the  said  Brompton  District. 


{a)  The  articles  in  italics  were  rejected  by  the  Court. 
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This  Allegation  was  opposed  by  Addams  for  the 
Churchwardens. 

The  King's  Advocate^  and  Haggard  were  heard 
in  support  of  it. 

The  Court  inquired  whether  any  further  inform- 
ation could  be  given  with  respect  to  the  purposes 
for  which  the  rate  in  question  had  been  made ;  and 
on  a  subsequent  day  an  additional  Article  was  given 
in,  pleading  that  the  following  further  items  in  the 
churchwardens'  account, 

The  trustees  of  the  poor  balance  of  the  £500  bor- 
rowed from  them  on  the  old  church  ac- 
count         £265     1     3 


1896. 

Eabtbr  Term, 

April  28th. 

2na.SB88ioM. 

ChB8TBBT0H 

aimI 
hutcbins 

Fablab. 


James  Gorham,  winding  clocks  to  Midsummer 
James  Griffith,  linen-draper        .... 
Messrs.  Judson,  ironmongers 
Mr.  William  Hawkes,  ditto        .... 

Mr.  Bird,  bricklayer  

Mr.  Richard  Saunders,  carpenter 
Mr.  Samuel  Kingston,  for  coals 

Mr.  Samuel  Kingston,  for  candles,  &c.    . 
Messrs.  Haines  for  wine        .... 
Mr.  William  ,  stationer  and  printer 

Mr.  Hall,  three  quarters'  salary,  to  Lady-day 
1833,  at  10  guineas        .... 

Mr.  Shephard,  consecration  bill,  old  debt 

Mr.  Gorham,  winding  clocks,  to  Christmas  1832 

Mr.  William  Collins,  for  furniture,  old  debt 

Mr.  R.  Hanham,  coals  £4    0 

Carpenter,  ditto  16    3 

Mr.  Kingston,  for  coals 

Messrs.  Haines,  for  wine 

Mr.  Benjamin  Hughes,  for  lighting  lamps 

Mr.  Shephard,  consecration  charges,  old  debt 


\} 


8  1 

0 

6  13 

2 

21  12 

5 

8  14 

0 

17  2 

4 

5  6 

4 

13  8 

6 

10  19 

7 

20  16 

0 

41  10 

6 

7  17 

6 

42  1 

4 

1  1 

0 

42  9 

0 

5  6 

3 

10  12 

0 

9  3 

6 

28  2 

9 

48  10 

4 

Richard  Saunders,  carpenter,  old  debt 
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ISS6.       were  payments  made  in  discbarge  of  debts  doe, 

EAfTM  rmmm,  from  the  said  parish  to  divers  persons,  long  previous 

2iia8n>im.    to  the  making  the  said  rate,  and  in  supply  of  proof 

Ciutrniioir    it  referred  to  the  vouchers  in  the  possession  of  the 

iiJH^^     said  Charles  Chesterton  and  Samuel  Hutchins,  or 

^wj^      of  the  vestry  clerk  of  the  said  parish,  (a) 

Dr.  Lusungton, 
1836.  The  question  is,  whether  this  Allegation  sets  up  a 


HiLABT  Tekm,  sufficient  answer  to  the  libel  admitted  in  this  cause 
4th  SnsioM.    for  subtraction  of  church  rate. 

With  respect  to  the  first  and  second  Articles, 
there  can  be  no  doubt  as  to  their  admissibility, 
they  allege  the  rate  to  be  unequal. 
UbdfcT  Mil^  *  The  third  and  fourth  Articles  allege  that  the  rate 
tractioD  of  is  retrospcctivc,  and  the  point  is,  whether  I  should 
is  competent  to  admit  cvideuce  to  shew  for  what  purpose  the  rate 
ISi^e  rate  was  made,  it  being  clear  that  a  rate  retrospective 
STrSwI^-*^  on  the  face  of  it,  could  not  be  sustained.  If  I  were 
th7»te*!^  to  exclude  this  evidence,  the  rate  might  be  wholly 
iiai,mthefae€  retrospective,  or  for  a  purpose  manifestly  illegal,  it 
tive.'  might  be  for  the  purpose  of  paying  for  the  prose- 

cution of  a  criminal,  for  repairing  a  bridge,  or 
making  a  road ;  I  apprehend  the  law  to  be  that  the 
majority  of  the  parishioners  in  vestry  may,  in 
making  a  church  rate,  bind  the  minority  for  a 
legal,  but  not  for  an  illegal  purpose ;  in  matters 
respecting  which  the  law  allows  a  discretion,  not 
as  to  expenses  unconnected  with  the  church. 

It  was  said  that  an  action  of  account  would  lie 
against  the  Churchwardens,  but  no  such  action  has 
been  prosecuted  for  two   hundred   years,  and  I 

(a)  The  amount  of  the  rate  in  queetion  was  £1483    15    0^ 
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parishioners  to  what  is  a  remedy,  rather  in  name  ^^f'^fj  ^J*"' 
than  reality,   it  would  be  an  argument  equally    2nl}8«8ioN. 
good  for  any  church  rate  whatever. 

Another  argument  has  been  pressed  upon  the 
attention  of  the  Court  of  greater  weight,  that  in 
extensive  parishes  some  expenses  must  remain  un- 
paid, that  the  bills  cannot  always  be  got  in  and 
discharged  during  the  current  year ;  it  may  be  so, 
and  then  a  question  would  arise  whether  a  rate 
should  be  held  invalid  because  of  the  amount  of 
debt  left  undischarged,  and  if  a  small  portion  only 
of  the  rate  was  intended  to  cover  such  expenses,  I 
should  not  be  inclined  to  pronounce  against  it ;  on 
the  other  hand,  if  the  rate  be  retrospective  to  a 
very  considerable  extent,  I  am  of  opinion  that  the 
numerous  decisions  which  have  taken  place  in  other 
courts,  (a)  pronouncing  retrospective  rates  illegal, 
would  necessarily  lead  me,  under  the  circum- 
stances stated,  to  refuse  to  enforce  such  a  rate.  I 
admit  then  the  four  first  Articles. 

The  fifth  Article  raises  the  question,  whether  the 
inhabitants  of  the  district  are  liable  to  the  expenses 
of  the  Churchwardens  of  the  parish :  the  inhabitants  i 
of  every  part  of  the  parish,  howsoever  divided,  are 
bound  to  contribute  to  the  maintenance  of  the 
parish  church,  and  all  legal  expenses  incident 
thereto ;  but  there  are  exceptions  admitted  by  law, 
and  in  the  present  case,  whether  such  exception 
exists  or  not,  depends  on  the  Church   Building 

(a)  See  Rex  v.  Chapelwardens  of  Bradford,  .12  East,  556.  Daw- 
8on  V.  Wilkinaon,  Casee  temp.  Hard.  381 ;  Andrews'  Rep.  11.  Lan- 
cheater  v.  Trickcr,  1  Binj:.  201 ;  8  Moore,  20.  Lancheater  v. 
Frewer,  9  Moore,  688  ;  2  Bingh.  36l.  Lanchester  v.  Thomson  and 
others,  5  Madd.  Rep.  4,  and  the  Observations  of  Lord  Denman  in 
Rex  T.  Dursley,  5  Adol.  &  EUis,  p.  15. 
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1896.       Acts,  the  71st  section  of  the  58th  Geo.  3rd,  c.  45, 

EAtTKB  Tbrm,  expressly  enacts,  that  *^the  district  shall  remain 

2JsniioN.  1  '*  subject  for  tj^^nty  years,  to  be  accounted  from 

CH^i^TOH  '  "  *^^  ^^y  ^P^*^  which  the  district  church  or  chapel 

a«£       ;  <<  shall  be  consecrated,  to  the  repair  of  the  original 

acaifut       ^^  parish    church,    and    be    deemed    part   of  the 

Under  rtau  68  "  o^giual  parish,  foT  all  purposes  of  such  repairs 

Geo. 3,  c. 45,    "and  the  making,  and  levying  of  rates  for  that 

hftbitaatsorthe  *'  purposc/'     I  think  that  accordinfic  to  the  true 

i«  ■ « .      1*  J 

bie  for  twenty  constmction  of  this  clause,  the  inhabitants  of  the 
tv^^tofltt. '-  <listrict  are  liable  to  be  assessed  to  the  incidental 
Mme'^o^i  expenses,  precisely  in  the  same  manner  as. to  the 
"tother«atri  repairs  of  the  Mother  Church,  indeed,  were  it 
Church.       ]  Otherwise,    the  necessary  consequence  would  be 

great  inconvenience  and  confusion. 

I  clearly  think  that  what  is  alleged  in  the  sixth 
and  seventh  Articles  would  not  invieilidate  this  rate ; 
I  therefore  reject  the  fifth,  sizthy  and  seventh  Ar- 
ticles, and  admit  the  rest  of  the  allegation  and  the 
additional  Article. 


An  allegation  was  afterwards  brought  in  on  be- 
half of  the  Churchwardens,  in  reply  to  that  of  Mr. 
Farlar,  which  now  stood  for  admission,  pleading. 

First. — That  in  virtue  of  an  act  of  Parliament, 
made  and  passed  in  the  seventeenth  year  of  his 
late  Majesty  King  George  the  Third,  for  the  better 
relief  and  employment  of  the  poor  of  the  parish  of 
Saint  Mary  Abbotts,  Kensington,  and  also  of  an 
act  made  and  passed  in  the  seventh  year  of  his 
late  Majesty  King  George  the  Fourth,  for  (among 
other  purposes  therein  mentioned)  amending  and 
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enlarging  the  powers  of  such  acts  aforesaid,  and 
for  better  regulating  the  said  parish,  the  landlords  ^^Ap^StSr 
of  all  houses,  of  which  the  annual  value  does  not  2ndS£Mio». 
exceed  twenty  pounds  (and  not  the  occupiers  or 
tenants  thereof),  are  made  liable  to  be  assessed  to 
the  relief  of  the  poor  of  the  said  parish.  And 
whereas  in  tjbe  first  Article  of  the  Allegation  ad- 
mitted in  this  cause  on  the  part  and  behalf  of  the 
said  William  Farlar,  it  is  alleged  and  pleaded 
"  that  divers  persons,  who  by  law  ought  to  have 
**  been  rated  and  assessed  in  the  said  rate  in  re- 
**  spect  of  their  properties,  and  which  persons  have 
'^  been  and  are  rated  and  assessed  in  respect  there- 
**  of  to  rates  made  and  levied  for  the  relief  of  the 
**  poor  of  the  said  parish  for  the  said  year  one 
''  thousand  eight  hundred  and  thirty-three,  are  not 
'^  rated  and  assessed  to  the  said  church  rlite,  and 
**  thereby  the  properties  and  inhabitants  rated  and 
^'  assessed  therein  are  charged  with  the  payment  of 
sums  of  larger  amount  than  they  are  by  law  liable 
to  pay."  And  whereas  in  proof  of  the  premises 
are  annexed  to  the  second  Article  of  the  said  Alle- 
gation certain  exhibits,  purporting  to  set  out  the 
names  of  parishioners,  in  number  about  three 
hundred  and  sixty  (being  the  names  of  persons 
rated  to  the  poor  of  the  said  parish  in  the  sums 
set  opposite  to  each  name,  but),  omitted  to  be 
rated  in  or  to  the  church  in  the  rate  sued  in  this 
cause.  Now  the  party  proponent  doth  expressly 
allege  and  propound  that  of  such  parishioners  two 
hundred  and  seventy  are  landlords,  rateable  to  the 
poor,  under  the  acts  herein-before  referred  to,  as 
landlords,  but  not  rateable  to  the  church,  as  not 
themselves  occupying  the  houses  of  which  they 
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*^  aS  mS"'  ^^^^  farther  expressly  allege  and  propound,  that 
2Dd  Snnoif.  it  is  uoty  Hor  ever  hath  been,  the  practice  in  the 
said  parish  to  rate  the  tenants  of  such  houses, 
whereof  the  landlords  are  rated  to  the  poor  under, 
and  in  virtue  of  the  acts  hereinbefore  referred  to, 
to  the  church,  by  reason  that  such  persons,  if  not 
actual  paupers,  are  in  such  indigent  circumstances 
that  no  recovery  from  such  persons,  of  such  church 
rates  could  reasonably  be  expected,  very  many, 
and  by  far  the  greater  part  of  such  houses  being 
let  out  in  apartments  or  lodgings  to  diflFerent 
families  or  individuals.  And  the  party  proponent 
doth  further  expressly  allege  and  propound,  that 
upwards  of  seventy  other  parishioners,  (both  land- 
lords and  tenants)  whose  names  appear  in  the  said 
list  as  rated  to  the  poor,  and  who  therefore  might 
seem  liable  in  virtue  of  their  occupation  to  be  also 
rated  to  the  church,  have  not  been  so  rated,  by 
reason  that  they  are  in  circumstances  of  the 
greatest  exigency,  many  of  them  receiving  even 
parochial  relief,  and  irom  whom  no  poor  rates  have 
been  demanded,  or,  if  demanded,  could  have  been 
recovered,  though  rated  to  the  poor  in  the  said 
list. 

Second. — ^That  for  many  years  previous  to,  and 
down  to  the  year  one  thousand  eight  hundred  and 
thirty-two,  it  had  been  customary  in  the  said  parish 
of  Saint  Mary  Abbotts,  Kensington,  that  the 
church  rate  made  on  or  about  Lady-day  in  each 
year,  should  cover  the  expenditure  of  the  year 
from  the  Lady-day  preceding,  so  that  such  rates 
were  to  that  extent  retrospective  rates  as  to  occu- 
pation^  though  the  party  proponent  doth  expressly 
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had  all  along  been,  prospective  as  to  expenditure.  ''T^^^J""' 
That  in  the  said  year,  one  thousand  eight  hundred    2Dd  SnuoN. 
and   thirty-two,  on   objections  raised    by   certain 
(though  not  objected  to  by  the  great  body)  of  the 
parishioners  of  the   said   parish,   it  was   deemed 
prudent,  under  the  advice  of  counsel,   to   desist 
from  such  custom,  and  that  in  future  the  church 
rate  should  be  prospective  altogether,  that  is,  with 
respect  to  occupation  as  well  as  to  expenditure. 
That  accordingly,  the  Churchwardens  in  that  year, 
commencing  to  act  upon  such  new  system,  and 
to  defray  the  current  expenses  of  such  year  out  of 
the  rates  raised  at  the  Lady-day  preceding,  were 
unable  put  of  such  rate  also  to  liquidate  altogether 
the  outstanding  demands  of  the  next  previous  year 
(including  some  trifling  sums  due  from  the  parish 
for  the  years  preceding  that,  on  current  accounts, 
but  which  it  was  agreed  on  all  hands  were  a  charge 
upon,  and  proper  to  be  defrayed  from  or  out  of  the 
church  rates  of  the  said  parish),  and  the  party 
proponent  doth  frirtber  expressly  allege  and  pro- 
pound that  in  the  said  year  one  thousand  eight 
hundred  and  thirty -two,  William  Farlar,  party  in 
this  cause,  being  at  such  time  one  of  the  guardians 
or  trustees  of  the  poor  of  the  said  parish,  himself 
.  induced  the  said  trustees  to  lend  and  advance  to 
the  Churchwardens   five    hundred   pounds,    then 
in  their  hands,  as  such  guardians  or  trustees,  on 
the  credit,  and  to  be  repaid  out  of  the  then  future 
church  rate  and  church  rates,  to  assist  in  the  part 
immediate  liquidation   of    such  outstanding    de- 
mands; that  of   the   said   sum   of  five  hundred 
pounds,    two    hundred     and    thirty-four    pounds 
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^*""  T«RM,  the  said  trustees  by  the  then  Churchwardens,  out 

Apnl  28th.  -^ 

2iid  Session,  of  the  church  rate  for  the  then  current  year, 
leaving  the  sum  of  two  hundred  and  sixty-five 
pounds  one  shilling  and  threepence,  due  from  the 
church  rates  at  the  time  of  the  making  of  the 
church  rate  sued  in  this  cause. 

Third. — That  in  consequence  of  the  premises  in 
the  next  preceding  Article  pleaded,  as  also  of  the 
said  parish  having  been  lately  involved  in  much 
difficulty  and  expense,  consequent  upon  the  then 
recent  erection  of  two  additional  places  of  worship 
within  the  said  parish,  under  the  several  Acts  of 
Parliament,  known  generally  as  the  Church  Build- 
ing Acts,  at  the  time  of  the  making  of  the  rate 
sued  in  this  cause,  in  addition  to  the  sum  of  two 
hundred  and  sixty-five  pounds,  one  shilling,  and 
threepence,  due  to  the  said  William  Farlar,  or  to 
the  trustees  of  the  poor  of  the  said  parish  as  before 
set  forth,  there  were  arrears  to  be  provided  for 
(consisting  principally  of  tradesmens'  current  ac- 
counts, or  accounts  running  on  from  year  to  year, 
together  with  a  few  bills  omitted  to  be  sent  in 
within  the  year  in  which  the  work  charged  for  in 
such  bills  was  done,  or  articles  supplied),  amount- 
ing to  about  the  sum  of  from  three  hundred  and 
fifty  to  four  hundred  pounds,  and  no  more,  less 
the  sum  of  one  hundred  and  twenty-seven  pounds, 
four  shillings  and  tenpence,  due  to  the  Church- 
wardens, from  the  assessment  for  the  preceding 
year,  and  of  which  the  greater  part  was  afterwards 
collected  and  got  in,  as  applicable  to  the  payment 
of  such  outstanding  demands. 

Fourth.— That  the  vestry  of  the  parish  of  Saint 
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Mary  Abbotts,  Kensington,  is  not  a  select  but  an 
open  vestry  ;  that  the  vestry  at  which  the  church 
rate  sued  in  this  cause  was  agreed  to  was  nu- 
merously attended  (to  wit),  at  one  time  by  up- 
wards of  seventy  parishioners,  the  said  William 
Farlar,  party  in  this  cause,  inclusive ;  that  at 
such  meeting,  the  report  of  a  committee  previously 
appointed,  by  the  parish,  to  investigate  as  well  the 
whole  subject  of,  as  the  then  outstanding  claims 
upon,  the  church  rates  of  the  said  parish,  and  in 
which  report  such  outstanding  claims  were  erro- 
neously represented  at  the  sum  of  four  hundred 
and  seventy-one  pounds,  four  shillings  and  four- 
pence,  in  addition  to  the  aforesaid  sum  of  two 
hundred  and  sixty-five  pounds,  one  shilling  and 
threepence,  was  considered  seriatim  ;  after  which 
consideration,  and  with  a  full  knowledge  on  the 
part  of  each  and  every  such  parishioner,  that  such 
rate  was  to  be  applied  to  the  liquidation  of  such 
outstanding  demands,  as  well  as  to  the  expenditure 
of  the  current  year,  it  was  moved  and  carried  by  a 
great  majority  of  such  parishioners,  thirty-one 
being  for  and  five  against  it  (the  rest  of  the  pa- 
rishioners having  then  either  left  the  vestry,  or 
declined  voting  on  the  said  motion  either  way), 
that  the  said  rate  should  be  raised,  the  said  William 
Farlar  continuing  to  be,  and  being  present  at 
and  in  such  vestry  when  it  was  so  moved  and  so 
carried. 

■ 

Fifth. — That  the  ordinary  expenditure  of  the 
three  places  of  worship,  in  the  said  parish  of  Saint 
MaryAbbotts,  Kensington,  to  wit: — the  Old  Church, 
the  Church  of  the  Holy  Trinity,  and  that  of  Saint 
Barnabas  (exclusive  of  charges  for  repairs  and  other 
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rates  of  the  said  parish,  is  five  hundred  and  eighty 
pounds,  less,  by  burial  fees,  about  one  hundred 
and  sixty  pounds,  but  plus  the  sum  of  four  hun- 
dred pounds  (at  present)  payable  from  the  church 
rates  in  annuities  to  certain  persons,  who  in  the 
year  one  thousand  eight  hundred  and  thirteen, 
lent  or  advanced  to  the  said  parish,  the  sum  of 
five  thousand  pounds  on  such  annuities,  for  the 
purpose  of  providing  an  additional  burial  ground 
for  the  said  parish,  in  virtue  and  under  the  au- 
thority of  a  special'  act  of  parliament  made  and 
passed  in  the  thirty-third  year  of  his  late  Majesty 
King  George  the  Third ;  and  the  party  proponent 
doth  further  expressly  allege  and  propound,  that 
taking  the  rental  of  the  said  parish  at  ninety-two 
thousand  six  hundred  pounds  (but  which  it  con- 
siderably exceeds),  every  penny  rate  will  produce 
(even  after  allowing  for  defaulters  and  charges  of 
collection),  a  net  sum  of  three  hundred  and  forty- 
seven  pounds,  five  shillings,  being  much  more  than 
sufficient  to  discharge  al!  outstanding  demands 
against  the  said  parish,  at  the  time  when  the  rate 
sued  for  in  this  cause  was  raised,  with  the  excep- 
tion of  the  sum  of  two  hundred  and  sixty  pounds, 
one  shilling  and  threepence,  due  from  the  church 
rates  to  the  trustees  of  the  poor  of  the  parish  as 
aforesaid. 


Sixth, — That  all  and  singular  the  premises  were 
and  are  true,  public  and  notorious,  and  so  forth. 
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Dr.  Lushinqion. 

The  present  question  is  one  of  great  importance, 
but  the  subject  having  been  of  late  yeai's  much 
discussed,  and  being  familiar  to  us  all,  I  will  not 
delay  giving  my  opinion. 

I  am  aware  of  the  difficulties  which  exist  in 
regard  to  church  rates,  if  however  I  am  satisfied 
as  to  the  law  which  would  be  applied  to  the  case 
in  the  Courts  at  Westminster,  it  is  my  duty  to 
submit  to  that  law. 

The  Churchwardens  before  expending  any 
money,  should  make  an  estimate  of  the  expenses 
intended  to  be  incurred,  and  then  propose  a  rate ; 
this  unquestionably  is  the  legal,  most  safe,  and 
most  convenient  mode,  although  I  do  not  mean 
to  say  that  it  is  the  only  one. 

Two  objections  were  taken  by  Mr.  Farlar,  to  the 
rate  in  this  case;  first,  that  it  was  an  unequal 
rate,  and  secondly,  that  it  was  retrospective. 

First. — The  first  objection  is  attempted  to  be 
met  by  the  first  Article  of  the  allegation  now  before 
the  Court ;  that  Article  recites  the  defendant's  plea, 
^^  that  about  three  hundred  and  sixty  persons  who 
have  been  rated  to  the  poor,  are  omitted  to  be 
rated  in  this  church  rate,"  and  in  reply  to  that,  it 
states,  that  by  local  acts  of  17  Geo.  3,  and 
7  Geo.  4,  the  landlords  of  all  houses,  of  which  the 
annual  value  does  not  exceed  twenty  pounds,  (and 
not  the  occupiers)  are  made  liable  to  be  assessed 
to  the  poor  rate,  and  that  two  hundred  and  seventy 
of  the  persons  so  omitted,  are  landlords  rateable 
to  the  poor  under  those  acts. 

There  is  no  reason,  certainly,  why  the  landlords 
should  be  assessed ;  the  act  of  parliament  being 
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silent  as  to  church  rates,  the  occupiers,  aod  not 
the  landlords  are  rateable.  The  Article  goes  on  to 
plead,  that  a  custom  exists  in  this  parish,  not  to 
assess  the  occupiers  of  those  houses,  of  which  the 
landlords  are  rated  to  the  poor  under  the  above 
acts,  by  reason  that  from  their  indigence,  no  pay- 
ment could  reasonably  be  expected.  So  that 
houses  of  the  annual  value  of  twenty  pounds  are 
not  rated  at  all,  and  consequently,  property  to  the 
extent  of  three  or  four  thousand  pounds  per  annum» 
is  entirely  exempted  from  the  payment  of  church 
rate.  No  case,  or  authority,  or  principle,  has 
been  stated  in  support  of  such  a  system.  I  am  of 
opinion,  that  it  is  not  the  duty  of  Churchwardens 
to  exact  payment  from  those  who  are  actually  in 
a  state  of  pauperism,  and  that  other  parishioners 
could  not  on  that  ground  refuse  to  pay  their  rates : 
it  is  further  stated,  that  about  seventy  others  are 
omitted  to  be  rated,  on  account  of  their  exigency, 
some  of  them  receiving  parochial  relief;  but  the 
law  requires  that  all  the  property  should  be  rated ; 
it  is  with  reluctance  that  I  make  these  observations, 
as  usage  becomes  in  some  degree  consecrated  by 
time,  but  sitting  here  as  a  judge,  it  is  my  duty 
to  state  my  opinion  of  the  illegality  of  such  a 
practice. 

Second. — The  Court  read  the  second  Article  (a) 
and  proceeded,  *'  this  custom  is  altogether  illegal, 
and  the  Churchwardens  had  no  right  to  borrow 
the  money." 

Third  and  Fourth. — The  third  Article  states  in 
substance,  that  at  the  time  of  making  the  rate,  in 
round    numbers,    five    hundred   out  of   fourteen 

(a)  See  the  second  Article,  page  358. 
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hundred  pounds,  were  for  purposes  retrospective  :       1836. 
the  fourth  pleads,  that  the  vestry  was  an   open  Easter  Term, 
vestry,  and  that  the  whole  matter  was  fully  dis-    2dI  Session. 
cussed.     But  it  is  admitted  that  the  rate  is  a  re-    ce^ii^TON 
trospective  rate,  to  the  extent  of  more  than  one-     hd^ins 
third  of  the  whole  amount,  thous:h  not  on  the  face       «^»««* 

Faruir 

of  it,  and  the  question  is  whether  or  not  such  a   ^   ,    ^ 

1  1  I  •  •         1  •         11         ^  church  rate 

rate,   under  the  explanations  given  m  this  alle-  not  on  the  face 
gation,  can  or  cannot  be  enforced  by  the  authority  tiveUutintend' 
of  this  Court.     If  I  entertained   any  reasonable  ^cUve'pw^' 
doubt  as  to  what  the  law  is,   I  should  certainly  fh'^iJhiS^^f 
consider  it  my  duty,  to  give  the  Churchwardens  its  amount,  in- 
the  benefit  of  that  doubt,  and,  by  admitting  the 
allegation,  leave  them  to  proceed  as  they  might 
be  advised.     But,  if  on  the  other  hand,  the  law 
is  clear,  and  laid  down  by  high  authorities  who 
have  decided  the  point,  I  appreheiid   I  am  bound 
in  duty  to  bow  to  those  authorities,  and  to  pro- 
nounce against  the  admission  of  this  allegation. 
It  is  not  disputed  that  a  rate,  on  the  face  of  it  re- 
trospective, is  vicious ;  it  has  been  settled  by  re- 
peated decisions  in  the  Court  of  King's  Bench^  ; 
and  the  Court  of  Chancery,  (a)  that  such  a  rate 
cannot  be  enforced.     I  am  aware  that  my  prede- 
cessor. Sir  Christopher  Robinson,  in  1812,  in  the 
SpitalfieUTs  case^  on  the  authority  of  a  case  before 
Sir  George  Hay  in   1770,  rejected  an  allegation 
of  a  defendant   resisting   a  church   rate,   on   the 
ground  that  it  was  retrospective  for  one  year :  but 
the   parties  in  that  case,  in  consequence  of  the 
difficulties   which    occurred,    declined    proceeding- 
further    in   the    cause.      Had    the    sums    in    the 
present  case  been  of  small  amount,  I  should  have 

(a)  Page  355,  note  (a). 
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1836,       felt  myself  justified  in  leaving  them  entirely  out 


Eawbb  Tekm,  of  consideration ;  but  it  cannot  be  said  that  the 

April  28th. 
2na  Session. 


Chesterton 
and 

HUTCHIMS 

against 

^ABLAR. 


sums  admitted  to  be  retrospective,  are  trivial  or 
unimportant.     How    stands    the     case     then?     I 
cannot  say  that  any  case  has  yet  been  decided, 
which  expressly  and  directly  governs  the  present 
case ;  but  I  cannot,  on  principle,  comprehend  that 
/  there  is  any  real  distinction  between  the  case  of  a 
'  rate,   on  the  face  of  it  retrospective,  and  a  rate 
intended    to   cover    debts,   or    parts   of    a    debt 
previously  incurred.     It  appears  to  me   to  be  a 
distinction  without  any  foundation,  and  that  the 
cases  are  without  any  real  difference.     Can  it  be 
maintained  that  this  Court  is  bound  to  set  aside  a 
church   rate,    where    the   party    making  it,    had 
avowed  an  illegal  object  on  the  face  of  it,  and  to 
give  force  and  effect  to  a  rate,  where  the  object, 
though  not  avowed,  was  equally  clear  and  illegal  ? 
I  am  very  clearly  of  opinion,  that  if  such  dis- 
tinction were  attempted  in  a  court  of  law,  it  would 
not  be  admitted.     For  the  consequence  would  be 
absurd ;  it  would  be  in  the  power  of  any  vestry, 
by  shaping  the  heading  of  the  rate,  to  suit  their 
own  purposes,  to   violate   the   law  at  their  own 
pleasure,  and  to  any  extent.     I  think  that  all  the 
principles    laid    down    by    the    Court    of   King's 
Bench,  (a)  and  by  the  Vice   Chancellor,  in  the 
case  of  Lanchester    against    Thompson,    (b)    are 
equally  applicable  to    rates    admitted    to    be   re- 
trospective, and  those  which  are  retrospective  on 
the  face  of  them. 

The  Court  rejected  the  Allegation 

(a)  See  note  (a),  page  355.  ik)  5  Madd.  page  4, 
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From  this  decision  an  appeal  was  presented  to       1837, 


the  Arches  Court  of  Canterbury,  and  on  the  30th  T"/"^?"* 

•      ■  •  .        1         ^  /    V       May  30th. 

May,  1837,  judgment  was  given  m  that  Court,  (a)    2nd  s«s8iow. 


Sir  Herbert  Jenner. 

The  question  is  whether  this  allegation  contains 
matter  proper  to  be  brought  to  the  notice  of  the 
Court,  for  its  information,  before  it  pronounces  its 
opinion  upon  the  points  submitted  for  its  decision. 
In  my  opinion  this  allegation  does  contain  matter 
of  that  description  ;  for  unless  it  has  been  already 
decided  that  under  no  possible  circumstances  a  rate 
retrospective  in  its  character  can  be  sustained,  the 
Court  ought  not  to  determine  the  point  of  law, 
until  it  is  in  possession  of  all  the  facts  and  circum- 
stances of  the  case. 

The  libel  admitted  in  the  Court  below,  pleaded 
the  due  making  of  the  rate  in  June,  1833.  An 
allegation  by  way  of  defence  was  also  admitted  on 
behalf  of  Mr.  Farlar,  setting  up  two  grounds  of 
objection  to  the  validity  of  the  rate ;  first,  that  it 
was  partial  and  unequal ;  persons  having  been 
omitted  to  be  rated  to  the  repair  of  the  church, 
who  had  been  assessed  to  the  poor  rate  ;  and, 
secondly,  that  the  rate  was  intended  to  be  applied 
to  the  discharge  of  arrears  of  debt,  as  well  as  to 
current  expenses^  and  that  it  was  to  that  extent 
retrospective. 

The  allegation  now  offered  is  in  reply  to  Mr. 
Farlar 's  plea. 

On  the  first  ground  of  objection  to  the  rate, — 


CHB8TBBTON 

and 

HUTCBINS 

againgt 
Faklab. 


(a)  This  casein  the  Arches  Court,  and  the  following  cases  of  Veley 
and  Joslin  v.  Burder,  and  Gaudern  v.  Selby,  are  here  reported,  although 
out  of  order  as  to  date,  as  being  more  convenient  for  reference. 
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that  it  was  partial  and  unequal — explanations  are 
^"Ma^c^h**"'  given  and  reasons  assigned  why  names  had  been 
2nd  Session.  Omitted  in  the  assessmeut  for  the  repair  of  the 
church,  which  had  been  inserted  in  that  for  the 
relief  of  the  poor,  namely,  that  by  a  special  Act  of 
Parliament,  the  poor  rates  of  houses  under  a  cer- 
tain rental  are  paid,  not  by  the  occupiers,  but  by 
the  landlords ;  in  other  instances,  that  the  parties 
were  approaching  to,  or  actually  in  a  state  of  pau- 
perism, receiving  parochial  relief;  can  it  be  said 
that  these  are  not  fair  explanations  fit  to  be  proved 
in  order  to  enable  the  Court  to  decide  on  the 
validity  of  the  grounds  assigned  for  omitting  the 
names  ? 

With  respect  to  the  second  objection  —that  the 
rate  was  intended  to  be  applied  to  the  discharge  of 
arrears  of  debt  incurred  by  former  churchwardens, 
and  to  current  expenses,  and  that  it  is  to  that 
extent  retrospective,  circumstances  are  also  pleaded 
in  this  allegation,  explanatory  and  contradictory  of 
Mr.  Farlar's  plea ;  and  the  sole  question  now 
before  the  Court  is,  whether  the  facts  and  circum- 
stances stated  in  this  allegation  are  such  as,  if 
proved,  might  have  an  eflFect  upon  the  judgment  of 
the  Court:  this  not  being  an  abstract  question, 
whether  a  rate  on  the  face  of  it  retrospective  be 
invalid,  but  whether  this  rate,  under  all  the  cir- 
cumstances stated  might  be  supported  and  en- 
forced. 

It  has  been  argued,  that  under  no  circumstances 
can  an  expenditure  incurred  in  a  preceding .  year 
be  defrayed  out  of  a  rate  for  the  current  year. 

Now  if  the  Court  had  been  referred  to  anv  case 
m  which  such  a  rule  had  been  expressly  decided 
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in  a  court  of  law,  I  should  have  been  inclined  to       ^^'* 
bow  to  such  decision,  although  matters  of  church  ^mI^y  soth!"' 
rate  being  undoubtedly  of  ecclesiastical  cognizance,    2nd  Skwiob. 
this  Court  might  possibly  consider  itself  at  liberty 
in  a  question  of  this  kind,  where  not  restrained  by 
actual  prohibition  to  govern  itself  according  to  the 
ecclesiastical  law  as  administered  in  these  Courts ; 
but  the  Court  has  been  referred  to  no  such  de- 
cision.    The  cases  cited   from   the  common  law 
reports  were  attempts  to  enforce  by  mandamus  or 
otherwise  the  making  of  rates  to  reimburse  church- 
wardens. 

In  the  case  cited  of  The  King  v.  The  Chapel- 
wardens  of  Bradford^  (a)  Lord  EUenborough  in- 
deed observed,  that  the  difficulty  of  making  the 
rate  before  incurring  the  expenditure  had  been  got 
over  sometimes  by  an  "  evasion ;"  but  the  only 
point  decided  in  that  case  was,  that  a  mandamus 
would  not  lie  to  compel  the  making  of  a  rate  to 
reimburse  churchwardens. 

So  in  the  cases  growing  out  of  the  Bury  St  Ed- 
munds case^  there  has  been  no  direct  decision  on 
this  point,  although  it  cannot  be  denied  that  the 
learned  judges  in  those  cases  strongly  inclined  to 
hold  the  law  to  be  that  no  retrospective  rate  could 
be  good. 

It  has  been  argued  that  in  all  cases,  an  estimate' 
of  the  expenditure  should  be  made  before  the  rate 
is  applied  for,  but  this  cannot  always  be  done  ; 
suppose  the  church  was  broken  open,  and  the 
articles  necessary  for  the  performance  of  Divine 
service — the   Bible  and  prayer  books — should  be 


(a)  12  East.  Rep.  566. 
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2Dd  Session. 
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Tb^nittTerm,  the  churchwardens  could  not  advance  money  out 
of  their  own  funds  ?  Unless  they  have  such  power, 
the  church  must  be  closed,  as  they  cannot  get  a 
rate  without  a  legal  notice.  I  purposely  put  this 
as  an  extreme  case,  because  it  was  argued  as  one 
of  the  grounds  of  the  objection  to  this  rate,  that 
there  was  a  charge  for  faggots,  (for  warming  the 
church)  which  had  been  purchased  before  the  rate 
was  granted. 

In  the  absence  then  of  direct  decisions  on  the 
point  in  courts  of  law  and  equity,  it  will  be  proper 
to  see  what  has  been  done  in  these  Courts,  and  it 
should  seem  that  in  former  times  it  was  not  held 
here  that  a  church  rate  was  bad  because  it  covered 
some  items  of  expenditure  which  were  incurred  in 
a  preceding  year.  In  the  case  referred  to  by  the 
King's  Advocate,  (a)  the  rate,  though  in  part 
retrospective  had  not  been  objected  to  on  that 
ground,  either  in  the  Consistory  Court  or  in  the 
Court  of  Arches,  although  there  were  eminent 
counsel  in  those  Courts  who  would  have  taken  the 
objection  had  it  been  considered  a  tenable  one ; 
nor  did  either  of  the  judges  of  those  Courts  deem 
It  an  objection  to  the  rate,  that  it  was  made  in 
1758  to  meet  expenses  incurred  in  1757. 

In  the  present  case  whatever  was  done,  was  done 
with  the  full  knowledge  of  the  vestry,  not  a  select, 
but  an  open  vestry  duly  assembled,  at  which 
seventy  persons  attended  :  the  whole  accounts  were 
laid  before  them,  and  the  rate  granted  with  the  full 
knowledge  of  all  the  facts,  and  of  the  purposes  to 
which  the  rate  was  intended  to  be  applied. 

va)  2  Lee's  Cases,  549* 
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Without,  then,  taking  upon  myself  to  decide  at       1887. 


the  present  moment  whether  this  rate  can  eventually  TuiNrry  Tmm, 

,  ,  T  o        •    '  ^  I.     r  May  30th. 

be  supported  or  not ;  I  am  of  opinion  that  the  tacts  2ad  Semiom. 
are  proper  to  be  laid  before  the  Court  for  its  infor- 
mation, and  therefore  that  the  allegation  ought  to 
be  admitted  ;  I  accordingly  pronounce  for  the  Ap- 
peal, reverse  the  sentence  of  the  Court  below,  and 
admit  the  allegation . 


From  this  decision  Mr.  Farlar  appealed  to  the 
Privy  Council,  and  on  the  30th  of  June,  1838,  the 
judgment  of  the  Arches  Court  was  reversed  by  the 
judicial  committee,  by  the  rejection  of  all  the  Ar- 
ticles except  the  first. 
Present — 
The  Right  Hon.  Mr.  Baron  Parke. 

Mr.  Justice  Bosanquet. 
Sir  John  Nicholl,  Judge  of  the 

High  Court  of  Admiralty. 
Thomas  Erskine,  Chief  Judge 
in  Bankruptcy. 

Their  Lordships  were  of  opinion  that  that  part  of 
the  allegation,  (the  first  Article),  which  states  the 
reasons  for  omitting  the  names  of  certain  parishioners 
in  the  assessment  waJs  admissible;  they  therefore, 
directed  that  part  of  the  allegation  to  be  admitted  ; 
but  they  were  of  opinion  that  the  remainder  of 
the  allegation  was  properly  rejected  by  the  Con- 
sistory Court  on  the  other  ground :  they  there- 
fore so  far  reversed  the  sentence  of  the  Arches 
Court  and  remitted  the  cause. 
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Nov.  15th. 
2Dd  StssioN. 


Velet  and  Joslin  against  Burder. 


On  admission  of  the  Libel. 

This  was  a  question  as  to  the  admissibility  of  a 
libel  in  a  suit  for  subtraction  of  church  rate  pro- 
moted by  Augustus  Charles  Veley  and  Thomas 
Joslin,  the  churchwardens  of  the  parish  of  Braintree, 
in  Essex,  against  Joseph  Davey  Burder,  a  parish- 
ioner. 

The  libel  pleaded  in  substance. — ^That  the  church 
being  in  need  of  necessary  repairs,  not  having  been 
substantially  or  sufficiently  repaired  for  several 
years,  the  parishioners  assembled  in  vestry  on  the 
2nd  of  June,  1837,  pursuant  to  public  notice  duly 
given,  for  the  purpose  of  making  a  rate  for  the 
repairs  of  the  church :  that  an  estimate  of  the 
necessary  repairs  was  produced,  that  the  necessity 
for  such  repairs  was  not  disputed  nor  any  objection 
taken  to  the  amount  of  the  estimate ;  that  a  rate 
of  three  shillings  in  the  pound  was  then  proposed  ; 
but  that  an  amendment  was  put  and  carried,  that 
the  consideration  of  a  church  rate  be  postponed  to 
that  day  twelve  months. 

That  after  the  said  amendment  had  been  carried, 
and  the  parishioners  and  inhabitants  had  thereby  re- 
fused to  make  or  grant  a  rate,  the  said  churchwardens 
did  on  the  10th  day  of  the  said  month  of  June,  rate 
and  tax  all  and  every  the  inhabitants  and  parishioners 
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of  the  parish  aforesaid^  for  ^  and  towards  the  necessary       1837. 
repairs  of  the  church  of  the  said  parish^  and  the   Michablmai 
other  expenses  necessarily  and  legally  incident  to  the     Nov.  i5th. 
office  of  the  Churchwardens  of  the  same  parish  for 
the  remainder  of  their  year  of  office^  at  the  rate  of 
three  shillings  in  the  pounds  on  the  annual  value  of  all 
messuageSy  landsy  and  tenements  occupied  within  the 
said  parish,  Sfc, 

This  libel  was  opposed, 

Addamsj  on  behalf  of  Mr.  Burder,  did  not  object 
to  the  form  of  the  libel.  He  admitted,  for  the  sake 
of  argument,  that  the  church  was  out  of  repair,  and 
that  the  inhabitants  had  refused  a  rate;  .the  question 
for  the  Court  was,  whether  the  step  which  the 
Churchwardens  had  taken  in  consequence  was  a 
Legal  step. 

The  heading  of  the  rate  set  forth,  that  at  a  meeting 
of  the  parishioners  on  the  2d  of  June,  1837,  con- 
tinued by  adjournment  to  the  5th  of  September, 
assembled  in  pursuance  of  a  notice  duly  given,  for 
the  purpose  of  granting  a  rate  for  the  necessary 
repairs  of  the  church,  and  for  other  expenses  in- 
cidental to  the  office  of  Churchwarden,  the  majority 
of  the  parishioners  refused  to  make  or  grant  a  rate, 
by  postponing  its  consideration  for  twelve  months^ 
and  that  Messrs.  Yeley  and  Joslin  did,  on  the  10th 
of  June,  make  and  levy  a  rate  of  three  shillings  in 
the  pound.  So  that  it  appeared  on  the  face  of  the 
paper  that  the  Churchwardens  had  made  this  rate 
on  their  own  authority,  and  they  now  called  upon 
the  Court  to  enforce  it. 

Two  theories  had  been  proposed  in  discussing 
this  subject ;  and  according  as  one  or  the  other  was 
adopted,  different  views  were  to  be  taken  of  the 


Suds 
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>887>       qaestion.     One  theory  was  this,  that  it  is  abeolately 
M«aiAEi,MAs   imperative  on  the  parishioners  to  repair  the  parish 
^^oT.jdth.    church.     The  other  was,  that  it  was  not  abflolutely 
imperative,  but  imperative  gub  modo ;   viz,  if  the 
parishioners  chose  to  assemble  and  make  a  rate,  in 
^^^^       which  ease  it  was  binding  on  dissentients,  and  could 
be  enforced  under  the  statute  drcumspecte  agaiis. 
In  support  of  the  last  doctrine,  it  was  said  that  a 
parish  was  a  corporation  for  this  purpose ;   and  if 
the  majority  were  willing  that  a  rate  should  be 
raised,  it  would  be  enforced  against  dissentients,  but 
not  otherwise. 

In  arguing  this  case,  he  should  assume  that  it 
was  absolutely  imperative  on  a  parish  to  repair  the 
church.  It  was  obvious  that  unless  it  was  absolutely 
imperative,  and  a  parish  was  bound  to  repair  the 
church  nolens  volens,  the  present  suit  could  not  be 
maintained.  In  arguing  the  case  on  this  assumption, 
he  made  no  concession ;  he  did  not  admit  or  deny 
the  proposition,  he  had  nothing  to  do  with  it ;  but 
on  the  assumption  that  it  was  absolutey  impeoative, 
he  should  contend  that  the  present  rate  was  insup* 
portable. 

The  obligation  of  a  parish  to  repair  the  church 
being  assumed,  how  was  it  to  be  enforced?  Suppose 
a  parish  to  be  refractory  and  unwilling  to  rate  them- 
selves, how  were  the  repairs  of  the  church  to  be  en- 
forced ;  It  was  said  that  the  proceedings  in  the 
Ecclesiastical  Courts  were  of  two  kinds :— -first , 
civil,  by  Monition ;  second^  criminal,  by  Articles. 
This  was  a  distinction,  as  it  appeared  to  him,  without 
a  difference  :  the  civil  proceeding  resolved  itself 
into  a  criminal  one,  for  the  monition  brought  the 
party  within  the  criminal  jurisdiction      So  that  it 
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was  a  criminal  proceeding,  the  Court  being  limited 
to  spiritual  censures  only. 

First,  then,  these  Courts  had  no  compulsory 
process  to  enforce  a  church  rate  other  than  by 
spiritual  censure.  He  had  looked  into  the  books, 
and  could  find  no  case  which  had  the  slightest 
reference  to  any  means  of  enforcement  which  these 
Courts  possessed  other  than  by  mere  spiritual  cen- 
sures. This  was  the  doctrine  held  by  the  earliest 
text  writers  of  any  authority.  Lindwood  cites  Arch- 
bishop Reynolds: — *^  We  enjoin  the  archdeacons 
and  their  officials,  that  in  the  visitation  of  churches 
they  have  a  diligent  regard  to  the  fabric  of  the 
church,  and  especially  of  the  chancel,  to  see  if  they 
want  repair;  and  if  they  find  any  defects  of  that 
kind,  they  shall  limit  a  certain  time,  under  a 
penalty,  within  which  they  shall  be  repaired." 
Under  the  word  "  penalty,"  Lindwood  says,  "Where 
the  penalty  is  not  limited,  the  same  is  arbitrary ; 
but  this  cannot  intend  here  the  penalty  of  excom- 
munication, inasmuch  as  it  concerneth  the  parish- 
ioners ut  universosy  as  a  body  or  whole  society,  who 
are  bound  to  the  fabric  of  the  body  of  the  church. 
Yet  the  archdeacon,  if  the  defect  be  enormous, 
may  enjoin  a  penalty,  that  after  the  limited  time 
shall  be  expired,  Divine  Service  shall  not  be  per- 
formed in  the  church  until  competent  reparation 
be  made ;  so  that  the  parishioners  may  be  punished 
by  suspension  or  interdict  of  the  place.  But  if 
there  are  any  particular  persons  who  are  bound  to 
contribute  towards  the  repair,  and  although  they 
are  able,  are  not  willing,  or  do  neglect  the  same, 
such  persons  may  be  compelled  by  a  monition,  to 
such  contribution  under  pain  of  excommunication  ; 


1837. 


Michaelmas 

Tbrm, 

Nov.  15th. 

2nd  Sesston. 


Vexry 

and 
JotLXN 
against 

BuKDtR. 


376  CASE9    DBTERMINED   IN   THE 

1837.       that  so  the  church  may  not  continue  for  a  long  time 


MicBAELMAs   unFcpaired   through    their  default."      Lindwood, 
N(nr.i5tb.     therefore,  mentions  no  other  compulsory  process 
than   spiritual  censures,   in  order  to  enforce  the 


Sod  SnsiOH. 


^^<r       repairs ;  and  the  statute  itself  of  circumspecte  agatis 
josLiH       seems  to  limit  the  Court  to  ecclesiastical  censures. 
BuRDKB.      This  doctrine  has  been  recognised  aud  referred  to 
in  cases  in  courts  of  common  law.  (a) 

In  any  of  the  text  writers  (Gibson,  Watson,  and 
others),  he  {Dr.  Addams)  could  not  find  that  the 
repairs  of  a  church  could  be  enforced  otherwise 
than  by  ecclesiastical  censures ;  in  what  way  he  did 
not  trouble  himself  with.     It  might  be  said  that 
the  remedy  was  highly  inconvenient,  and  he  ad- 
mitted it  might  be  so ;  it  might  be  impracticable, 
though  he  was  not  called  upon  to  say  so,  or  that 
it  was  obsolete,  for  he  found  that  within  the  last 
year  or  two  it  had  been  held,  in  the  Court  of  De- 
legates, not  to  be   obsolete.       In    Greenwood  v. 
Greavesj  (b)  instituted  in  the  Consistory  Court  of 
York,  and  appealed  to  the  Court  of  Delegates,  it 
had  been  said  by  the  Court,  that  **  if  the  parish- 
ioners were  contumacious  and  obstinate,  and  per- 
tinaciously refused  to  make  a  rate  coUusively,  it 
might  be  a  ground  for  proceeding  against  them, 
though  such  a  state  of  things  was  not  alleged  in 
that  case."     But  admitting  that  the  remedy  was 
even  impracticable,  it  was  the  only  legal  remedy  ; 
and  though  a  legal  remedy  might  be  inconvenient, 
that  did  not  justify  parties  in  resorting  to  an  illegal 
remedy,  or  the  Court  in  allowing  it. 

(a)  Rogers  v.  Davenant,  1  Mod.  Rep.  195,  236.   2  Mod.  Rep.  8. 
Blank  v.  Pfewcomb,  Holt,  594. 

(b)  4  Hagg.  Ecc.  Rep.  77 - 
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Perhaps,  however,  it  might  be  said  in  this  case,       1837. 


Vbi.by 

and 
JosuN 
againtt 


that  the  Court  was  not  asked  to  enforce  the  repairs  Michaelmas 
of  the  church  ;  all  that  it  was  asked  to  do,  was,  to  Nov.  i5th. 
compel  a  dissenting  parishioner  to  pay  a  church  2°^^"*"®*'- 
rate ;  now,  if  the  Court  was  of  opinion  that  this  was 
a  church  rate,  the  libel  was  admissible,  and  the 
proceedings  must  go  on.  But  the  question  was,  is 
this  a  church  rate  or  not?  He,  (Dr.  Addami)  denied 
that  it  was  a  church  rate  on  the  face  of  it.  What 
was  the  definition  of  a  church  rate  ?  A  church  rate 
was  a  rate  made  not  by  the  Churchwardens  only,  but 
by  the  Churchwardens  and  parishioners.  That  could 
not  be  quarrelled  with  as  a  definition  of  a  church 
rate.  This  was  the  first  instance  of  a  church  rate 
(excepting  a  supposed  case  in  the  Court  of  Arches, 
in  1799)  in  the  present  form.  The  heading  always 
ran — **  We,  the  Churchwardens  and  other  parish- 
ioners ;"  so  that  the  consent  of  the  other  parishioners 
was  necessary  to  the  validity  of  a  church  rate,  at 
least  under  ordinary  circumstances.  Unless  the 
consent  of  the  majority  of  the  parishioners  be  ob- 
tained, how  could  a  rate  be  called  a  church  rate? 
Then  the  only  question  was,  is  this  a  rule  which 
admits  of  no  exception  ? 

It  had  been  suggested  that  there  were  two  ex- 
ceptions ;  one,  where  the  parishioners,  being  duly 
summoned,  shall  refuse  or  neglect  to  meet  for  the 
purpose  of  making  a  rate ;  then  the  Churchwardens, 
according  to  reason,  to  principle,  and  to  recorded 
cases,  are  competent  to  make  a  rate  themselves. 
That  he  (Dr.  Addams)  allowed*  But  the  other 
exception  contended  for,  was,  where  the  parishioners 
did  not  refuse  or  neglect  to  meet,  but  did  meet,  and 
when  met  refused  to  make  a  rate ;    and  if  it  be 
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1837,       maintained  that,  in  that  case,  the  Chuichwardens 

Michaelmas    were  Competent  to  make  a  rate,  he  denied  the  pro- 

Nov.  15th.     position  in  toto.     That  was  the  present  case.     This 

2iid^BMioN.    ^^  ^^^  a. case  where  the  parishioners  set  up  that 

^^       there  had  not  been  due  and  legal  notice,  or  that  the 

Jmliw       church  did  not  stand  in  need  of  repair,  but  that 

Bxjson.      they  pertinaciously,  wilfully,  and  of  malice  afore* 

thought,  refused  a  rate ;   he  admitted  this  for  the 

sake  of  argument ;  and  the  question  was,  whether 

under  these  circumstances  it  was  competent  for  the 

Churchwardens  to  make  a  rate  themselves,  and  for 

the  Court  to  enforce  it  ? 

Was  it  not  obvious  that  the  whole  current  of  cases 
in  which  there  was  a  trace  of  church  rate  went  to 
negative  the  Churchwardens  having  such  power  ? 
He  had  admitted  that  the  remedy,  which  he 
contended  to  be  the  only  legal  remedy,  was  incon- 
venient. A  century  and  a  half  ago,  the  Bishops 
and  the  Ecclesiastical  Court  had  attempted  to 
obviate  it  in  this  way  : — the  Bishops  and  the  Chan- 
cellors of  their  Courts  issued  a  commission,  em* 
powering  commissioners  to  tax  parishes.  But  there 
were  several  cases  in  the  books  in  which  such  a 
mode  was  held  to  be  illegal — "  Rogers  v.  Davenautj' 
already  cited,  in  which  the  Court  of  King's  Bench 
granted  a  prohibition.  Could  it  be  supposed,  when 
the  inconvenience  of  the  remedy  was  felt,  and  the  mode 
of  obviating  it  was  tried,  that  if  the  Churchwardens 
alone  had  the  power  to  make  a  rate,  this  experiment 
would  not  have  been  resorted  to  ?  The  better  way 
would  be,  to  proceed  against  the  Churchwardens;,  and 
the  Churchwardens  might  return  that  the  parish 
would  not  raise  the  funds  for  the  repairs  of  the  church. 
The  Court  would  then  absolve  them,  or  not  absolve 
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them,  by  saying  they  might  make  a  rate  themdeWes. 
Woald  not  the  courts  of  common  law  grant  a  pro- 
hibition in  the  latter  case?  Lindwood,  in  the  passage 
already  cited,  had  considered  this  very  case,  and 
how  did  he  lay  down  the  law?  *'  If  the  Church- 
wardens came  in,  and  showed  that  they  were  not 
to  blame,  they  would  be  exonerated/'  If  Church- 
wardens could  raise  a  fund  by  their  own  authority, 
it  must  be  their  own  particular  personal  &ult  that  a 
church  was  not  repaired. 

Was  there  any  case  the  other  way  that  was  an 
authority  ?  He  did  not  refer  to  Viner  and  Bacon- 
The  single  case,  or  supposed  case,  to  contravene  the 
doctrine  was  an  anonymous  case,  1  Ventris,  367,  in 
1684.  That  was  a  motion  for  a  prohibition  to  the 
Ecclesiastiqal  Court,  in  respect  to  a  rate,  which  it 
was  suggested  had  not  been  made  with  the  consent 
of  the  parishioners ;  and  the  Court  said,  that  ^*  if  the 
Churchwardens  duly  summoned  the  parishioners, 
and  they  refused  to  meet  or  make  a  rate,  the 
Churchwardens  might  make  one  alone,  for  the 
repairs  of  the  church,  if  needful,  because  the 
Churchwardens  would  be  the  parties  liable  to  be 
cited."  The  whole  difficulty  of  the  case  arose  from 
an  error  in  a  single  letter,  because  if,  instead  of 
"  or*'  make  a  rate,  we  read  "  to"  make  a  rate,  it 
would  be  perfectly  reconcileable  with  the  doctrine 
laid  down  in  other  cases ;  and  the  text  writers  who 
followed  that  case  so  understood  it,  and  cited  it 
as  an  authority. 

It  has  been  said,  that  Bishop  Gibson  had  adopted 
the  case  of  Ventris  as  it  stood ;  but  this  was  an  error. 
The  only  passage  in  Gibson  which  referred  to  this 
point  was  p.  1196,  where  he  laid  it  down,  that  the 
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parishioners  are  to  be  summoned,  and  if  none  ap- 
pear,  the  Churchwardens  alone  may  make  a  rate, 
because  they  are  to  be  cited,  and  punished  for 
neglect  of  repairing  the  church  ;  and  amongst  the 
authorities  cited  for  this  is,  1  Ventris,  367.  Gibson 
therefore,  did  not  say,  that  if  the  parishioners,  being 
summoned,  shall  meet  and  refuse  a  rate,  it  is  com- 
petent to  the  Churchwardens  to  make  one.  One 
of  the  greatest  and  most  learned  men  ever  known 
in  this  country,  Prideaux,  whose  book,  published 
in  1701,  and  which  is  a  model  for  all  such  works, 
contains  express  directions  for  Churchwardens  to 
prevent  the  inconveniences  resulting  from  their 
errors  and  ignorance,  and  which  refers  expressly 
to  the  repairs  of  the  church  and  church  rates, 
states,  (sect.  62,  p.  56)  that  the  Churchwardens  are 
to  survey  the  repairs,  and  levy  an  equal  rate  on 
the  parish  to  defray  them  ;  and  that  the  rate  must 
be  made  "  with  the  consent  of  the  major  part  of  the 
parishioners ;"  that  the  Churchwardens  are  to  call 
a  meeting  of  the  parishioners,  when  whatever  rate 
is  made  with  the  consent  of  the  major  part  who 
come  to  the  meeting  will  be  a  good  and  legal  rate ; 
or  the  rate  may  be  made  by  the  Churchwardens 
alone,  if,  on  calling  a  meeting,  the  parishioners 
shall  not  come.  Amongst  the  cases  cited  here 
again  as  authorities  for  this,  is  1  Ventris,  367. 

But  there  was  one  case,  supposed  to  be  decided 
by  Sir  W.  Wynne,  in  1799,  in  the  Arches'  Court, 
which  excited  his  astonishment.  If  there  was  no 
mistake  in  that  case,  he  (Dr.  Addams)  was  sorry  it 
had  been  brought  forward ;  for  a  case  of  a  more 
startling  description  he  never  met  with.  The  case 
which  had  been  taken  from  a  manuscript  note  by 
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Dr.  Arnold)  was  "  Gaudem  v.  Selbtfy'  brought  by 
appeal  from  the  Court  of  Peterborough.  A  Church- 
warden had  expended  money  on  his  own  credit, 
and  called  on  the  vestry  for  a  rate  to  reimburse 
him,  and  they  refused  it>  and  he  thereupon  levied 
a  rate  on  his  own  authority;  the  judge  in  the  Court 
below  pronounced  the  rate  a  valid  one,  and  Sir 
W.  Wynne  affirmed  the  judgment  and  condemned 
the  defendant  in  the  costs* 
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The  Court. 

Dr.  Lushington. — In  the  Court  below  there  was 
JQO  allegation  given  in  at  all.  On  being  brought  up 
by  appeal,  an  allegation  was  given  in,  which  was 
signed  by  Lord  Stowell  (then  Sir  W.  Scott) ;  it  passed 
without  debate,  and  on  that  plea  and  the  evidence 
of  four  witnesses  Sir  W.  Wynne  decided  the  case. 

Addams. — The  church  had  been  repaired  out  of 
the  Churchwardens'  own  funds  ;  the  libel  was  false 
in  that  case.  Yet  the  judge  affirmed  the  sentence, 
and  condemned  the  party  in  the  costs.  Sir  W. 
Wynne,  according  to  the  note  of  Dr.  Arnold,  laid 
it  down  broadly  and  distinctly,  that  where  a  parish 
refused  to  make  a  rate,  the  Churchwardens  were 
entitled  to  make  one  on  their  own  authority.  No- 
body had  ever  heard  of  this  case  before.  The  report 
of  the  Ecclesiastical  Commissioners  showed  that  they 
did  not  know  of  the  case,  or  had  forgotten  it. 

Dr.  Lushington. — A  most  extraordinary  circum** 

stance  attending  that  case  is,  that  the  citation  is 

dated  before  the  rate  was  made:  and  it  was  a  citation 

to  appear  both  in  the  Archdeacon's  Court  and  in 

he  Bishop's  Court. 

Addams. — If  the  Court  feels  itself  bound  by  that 
case,  it  must  of  course  admit  the  libel ;  but  for  that 
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case  the  Court  could  have  no  hesitation  in  holding 
that  however  inconvenient  the  remedy  of  the  com- 
pulsory process  of  the  Court  may  be,  and  whatever 
advantage  might  attend  the  investing  Church  wardens 
with  this  power,  the  Court  cannot  recognize  it, 
and   the  rate  in  this  case,  so   called,   is  only  a 
pretended   rate.     In  conclusion,  he  submitted  to 
the  Court  that,  even  if  it  were  a  matter  of  obligation 
on  a  parish  to  repair  the  church,  this  was  not  an  ad- 
missible libel  and  the  suit  must  be  stopped  in  Umine. 
The  QueerCs  Advocate^  in  support  of  the  libel, 
said  he  should  not  enter  into  the  question  of  the 
policy  or  impolicy  of  church  rates;    the  Court 
had  to  determine  only  a  mere  question  of  law, — 
namely,  had  Churchwardens,  where  parishioners 
had  met  and  refused  to  make  a  rate,  for  the  ne- 
cessary repairs  of  the  church,  a  right  to  make  a 
rate,  or  had  they  not  ?    Dr.  Addams  had  said  that 
the  question  branched  out  into  two  separate  points, — 
firtt,  as  to  the  liability  of  a  parish  to  repair  the  body 
of  the  church,  which  he  did  not  admit  there  was 
any  obligation  upon  them  to  do,  though  he  did  not 
argue  that  point ;  but  his  learned  friend  would  find 
it  difficult  to  support  the  contrary  proposition*     At 
whatever    time    this    obligation    was    adopted    in 
England,  certain  it  is,  that  by  the  law  and  custom 
of   the  realm,   which   are  synonymous  and  con- 
vertible terms,  a  parish  was  bound  to  support  the 
fabric  of  the  church,   that  is,   the   body   of  the 
church,   though   not  the  chancel,   the  repairs  of 
which  devolved  upon  the  parson.      The  case  in 
Lord  Holt  proved  this,  and  it  was  so  laid  down  by 
Lord  Coke.     Then,  as  to  the  manner  of  making  the 
rate,  that  is,  the  power  of  the  Churchwardens  to  do 


CONSISTORY  COURT  OF  LONDON. 


383 


80,  in  case  the  parish  refused.  Dr.  Addams  said 
that  no  text-writer,  except  Viner  and  Bacon,  laid 
it  down  that  Churchwardens  had  the  power  of 
making  a  rate  in  such  circumstances,  and  that  there 
was  no  other  authority  than  the  case  in  Ventris. 
Degge,  in  his  Parsan^s  Counsellor ^  a  book  of  con- 
siderable authority,  and  cited  as  an  authority  of  the 
highest  order,  in  p.  204,  (ed.  1820),  said  that  if  the 
parishioners  who  came  to  a  meeting  duly  summoned 
to  make  a  rate,  refused  or  neglected  to  agree  to 
such  an  assessment,  or  refused  to  meet,  "  I  con- 
ceive,""  he  said,  ^^  that  the  Churchwardens,  showing 
just  cause,  may  make  the  assessment  alone."  Now 
it  was  admitted  that  this  was  such  a  case.  The 
church  was  out  of  repair,  and  the  Churchwardens 
were  in  want  of  funds  to  pay  for  the  repairs.  Degge 
does,  indeed,  intimate  that  others  had  doubts  on 
the  point,  ^^  but  some  are  of  opinion,'"  he  says, 
**  that  the  Churchwardens  cannot  proceed  alone,  but 
must  compel  the  parishioners  by  Ecclesiastical  cen- 
sure ;"  and  he  refers  to  Mod.  Rep.  and  the  case  in 
Ventris.  The  conclusion,  however,  to  which  he 
arrived  is,  that  Churchwardens  have  a  right  to 
make  a  rate  if  the  parish  refused  to  do  so.  The 
passage  in  ^*  Rogers  v.  Davenant/'  was  a  mere  obiter 
dictum :  nothing  was  done  upon  the  case,  and  it 
did  not  negative  the  right  of  the  Churchwardens. 
That  case  went  merely  to  say,  that  a  Bishop  cannot 
appoint  a  commission  to  levy  a  rate  to  ^^  re-edify'' 
the  church.  It  was  said,  in  that  case,  that  the 
Spiritual  Court  may  proceed  against  such  parishes 
as  are  obstinate  and  refiise  to  repair  the  church,  by 
excommunication ;  '^  but  they  may  be  also  liable 
to  pay  the  rate  set  by  the  Churchwardens^''  not  the 
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Churchwardens  and  other  parishioners.  The  fair 
construction  of  this  was,  that  if  the  parish  refuse  to 
make  a  rate,  the  Churchwardens  may,  and  libel  for 
it  in  the  Spiritual  Court  Of  the  case  of  "Pciwc  or 
Pierce  v.  Prawse"  there  are  three  reports ;  Lord 
Raymond's  is  the  fullest  The  prohibition  in  that 
case  went  on  the  ground  that  the  rate  was  a  mixed 
rate,  for  the  chancel  as  well  as  the  church,  so  that 
the  proportion  for  which  the  parishioners  were 
legally  liable  could  not  be  ascertained.  The  case 
in  Ventris  was  the  most  important  on  the  question, 
and  Dr.  Addams  could  not  get  out  of  it  but  by 
altering  the  text.  It  was  a  motion  for  a  prohibition, 
on  the  ground  that  the  rate  had  been  made  without 
consent  of  the  parishioners.  The  Court  said,  that 
the  Churchwardens,  if  the  parishioners  were  sum- 
moned and  refused  to  meet,  ^^  or"  to  make  a  rate, 
might  make  one  alone  for  the  repairs  of  the  church, 
if  needful ;  because,  if  the  repairs  were  neglected 
they  would  be  cited,  and  not  the  parishioners ;  and 
a  day  was  given  to  show  cause  why  the  Court  should 
grant  a  prohibition.  But  nothing  followed.  This 
case  had  never  been  upset,  and  all  the  other  case9 
were  consistent  with  it.  If  a  parish  duly  meet  and 
refuse  a  rate,  or  if  they  refuse  to  meet,  the  evil  is 
the  same,  and  the  remedy  ought  to  be  the  same. 
Viner  says,  '^  If  the  parishioners  be  summoned  and 
refuse  to  meet  "  or"  to  make  a  rate  for  the  repairs 
of  the  church,  the  Churchwardens  may  make  a  rate 
alone,  if  needful;  because  if  the  repairs  are  ne- 
glected, the  Churchwardens  are  cited,  and  not  the 
parishioners ;"  and  a  reference  is  made  to  1  Ventris, 
367.  Bacon  says,  "  But  if  the  Churchwardens  give 
the   parishioners  due  notice,  and  they   refuse  to 
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come,  **  or"  being  assembled,  refuse  to  make  any 
rate,  the  Churchwardens  may  make  a  rate  without 
their  concurrence/*  With  respect  to  the  case  of 
"  Gaudem  v.  Selhy"  there  certainly  appeared 
to  be  anomalies  in  that  case,  it  being  a  rate  to 
reimburse,  for  example.  But  in  1799  the  strictness 
introduced  by  the  courts  of  Common  Law  on  this 
point  was  not  known.  If  the  learned  judge  was 
wrong  on  that  point,  it  did  not  follow  that  he  was 
wrong  on  another.  He  was  one  of  the  most  eminent 
judges  in  the  Ecclesiastical  Courts,  whose  decisions 
were  looked  up  to  with  great  respect;  and  whatever 
irregularity  there  might  be  in  .that  case  in  the  Court 
below,  he  did  decide  on  principle,  that  Church- 
wardens were  bound  to  see  to  the  necessary  repairs 
of  the  church ;  and  if  the  parishioners  would  not 
make  a  rate,  the  Churchwardens  alone  had  a  right 
to  do  it.  The  Court  of  Arches,  therefore,  had  de- 
cided the  question  on  Appeal,  and  this  Court  was 
bound  to  follow  the  law  as  laid  down  by  the  superior 
Court,  whatever  its  own  private  opinion  might  be. 
In  conformity,  therefore,  with  the  decision  of  the 
Court  of  Arches,  this  Court  was  bound  to  admit  the 
libel. 

NichoUy  on  the  same  side,  The  adjournment  of 
a  rate  for  a  twelvemonth  (which  a  former  vestry 
had  also  done)  is  in  the  eye  of  the  law  a  positive 
refusal  of  a  rate ;  and  the  Churchwardens,  being 
bound  by  law  to  keep  the  church  in  repair,  had 
made  a  rate  themselves.  It  may  be  assumed  that 
a  parish  is  under  a  legal  liability  to  repair  the 
church.  Then,  if  the  parish  neglected  this  duty, 
what  was  the  remedy  ?  The  Court  would  bear  in  mind 
the  object  to  be  attained — namely,  the  sustentation 
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of  the  fabric  of  the  church,  not  the  punishment  of 
an  individual  for  not  doing  it.  If  it  was  obliga* 
tory  on  a  parish  to  repair  the  church,  and  if  the 
Court  couM  only  order  a  parish  to  meet  and 
make  a  rate,  they  might  defeat  the  object  by 
their  obstinacy.  When  it  was  doubtful  what  the 
law  was,  one  had  a  right  to  argue  from  the  in- 
convenience which  would  arise,  if  such  and  such 
were  the  state  of  the  law;  where  the  question 
then,  is,  whether  it  is  the  law.  that  Church- 
wardens can  make  a  rate  upon  the  refusal  of  the 
Vestry,  it  may  be  argued,  that  from  reason  it 
may  be  supposed  that  such  right  does  exist, 
because  great  inconvenience  would  result  from 
the  contraty  proposition.  We  do  not  deny  that 
in  the  first  instancci  the  Churchwai^lens  are 
bound  to  summon  the  vestry,  and  the  vestry  have 
e  right  to  consider  the  estimates  laid  before  them, 
and  whether  the  amount  to  be  raised  ought  to 
be  raised  immediately,  or  in  one  or  more  sums,  and 
if  they  fairly  go  into  the  question,  and  exercise 
a  proper  discretion  on  the  subject,  they  may 
reject  the  rate.  But  in  a  case  of  necessity,  where 
a  rate  for  the  repairs  of  the  Church  is  refused 
by  the  vestry,  the  Churchwardens  are  justified 
in  making  a  rate,  and  this  Court  would  sustain 
it.  The  power  of  Churchwardens  is  limited 
within  the  narrowest  bounds ;  they  must  establish 
the  necessity  of  the  expenses  before  the  Court. 
It  was  admitted  that  Churchwardens  were  not 
bound  to  expend  their  own«  money ;  if  so,  and  if 
they  are  liable  to  punishment  for  not  repairing 
the   Church    (as   held   by   Lord   Stowell   in  the 
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Thaxted  case)  (a)  they  must  have  aome  means  of      1837. 

raising  the  money,  and  that  was  given  to  them  by  Michaelmas 

the  power  contended  for.     The  opinion  of  Degge  uovristh. 

was  favourable  to  this  doctrine;  Watson,   Bacon,  ^^ siaeiw. 
and  Viner  laid  down  the  law  as  in  the  case  re-       Vei.»t 

and 

ported  in  Ventris,  and  the  very  point  had  been  Jo«un 
expressly  decided  by  Sir  William  Wynne  in  the  bubdm 
case  of  Gaudem  v.  Sdby. 

Judgment. 

Dr.  Lushington. 
The  question  which  is  submitted  to  the  con-  ;nie  Parish- 

lODAn  ID  vestry 

sideration  of   the   Court,    is  one   of   very   great  aaMmbied, 
importance,  and  I  should  undoubtedly  take  time  to  Tile  a 
to  consider  the  determination  which  I  ought  to  n^^l^^J^/^^ 
come  to,  were  it  not  for  the  intervention  of  cir-  ghJJ;;^Jiu,iena 
cumstancea  in  this  case  which  appear  to  me  to  mayof^eir 

*  *      ^  own  authority 

render  such  delay  unnecessary,  and  being  unneees-  make  rach  rate. 
sary,  the  sooner  I  deliver  my  judgment  the  better. 

It  is  not  necessary  to  enter  into  the  details  of 
the  proceedings  which  have  taken  place ;  a  very 
few  words  will  explain  sufficiently  the  point  of 
law  that  arises. 

It  appears,  that  the  Churchwardens  of  the 
parish  of  Braintree  summoned  a  vestry  meeting 
for  the  purpose  of  having  a  church  rate  made, 
that  the  parishioners  met,  and  that  a  large  majority 
of  the  vestry  did  not  make  the  church  rate,  but, 
on  the  contrary,  postponed  the  consideration  of  it 
for  twelve  months.  I  have  no  hesitation  iu  saying 
that  in  my  judgment,  the  postponement  of  a 
church  rate  for  twelve  months,   was,   under  the 

(a)  Maynard  v.  Brand  and  PhUpot,  3  Phill.  501 
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1837.     /circumstances  pf  the  present  case,   equivalent  to 

MICHAKLMA3  i  a  total  rejection.     In  consequence   of  this  refusal 

Nov.  15th.     the  Churchwardens  thought  fit   to   make   a   rate 

'**"'    upon  their  own  authority,  and  to   rate  and   tax 

^air  *^^  parishioners  of  the  parish  *  *  towards  the  neces- 
irafirt  5ary  repairs  of  the  Church  of  the  said  parish,  and 
BuHiw».  the  other  expences  necessarily  and  legally  incident 
to  the  office  of  Churchwardens  of  the  said  parish 
for  the  remainder  of  their  year  of  office,  the  several 
sums  of  money  hereunder  mentioned,  being  a  rate 
or  assessment  of  three  shillings  in  the  pound,  on 
the  annual  value  of  all  messiuiges,  lands,  and 
tenements  occupied  within  the  said  parish.*'  Some 
of  the  parishioners  having  refused  to  pay  the 'rate, 
proceedings  have  been  instituted  in  the  Court 
which  has  properly  jurisdiction  over  the  subject, 
in  order  to  enforce  payment,  and  as  all  the  facts 
and  circumstances  are  fully  stated  in  the  libel,  it 
is  unnecessary  for  me  to  enter  into  further  detail. 
Upon  these  facts  a  great  and  important  question  of 
law  arises,  namely,  whether  the  Churchwardens  have 
the  power  and  authority  to  make  an  assessment 
upoti  the  parish  in  the  nature  of  a  church  rate, 
'  and  for  the  purposes  mentioned,  a  vestry  having 
assembled  in  pursuance  of  due  notice  and  refused 
to  make  such  a  rate  ? 

It  is  not  a  little  singular,  ths^t  a  question  of  this 
very  great  importance  should  come  to  be  decided 
in  the  year  1837.  One  would  naturally  have 
supposed  that  in  the  lapse  of  so  many  years  since 
the  Reformation,  there  would  have  been  some 
instance  in  which  church  rates  had  been  refused 
by  the  parish,  and  made  and  enforced  by  the 
Churchwardens,  if  they  had  the  power  to  do  so, 
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'and  some  decisions  upon  the  point.     But  with  the       1837. 


Velby 
and 

JOttUN 

against 

BURDBB. 


exception  of  a  case  hereafter  to  he  noticed,  it  does   Michaelmas 
not  appear  that  in  these  courts,  that  point  has  ever     jjov^^is'th. 
been  directly  put  in  issue,  or  directly  determined.    ^^  session. 
In  the  first  instance  then,  it  becomes  my  duty  to 
inquire,  whether  or  not  that  case  of  Gaudem  and 
Selby  is  a  binding  authority,  because,  if  it  be  a 
stringent  authority,  the  jurisdiction  of  the  Court  in 
which  it  was  pronounced,  will  certainly  make  me 
consider  it  to  be  no  part  of  my  duty  to  enter  into 
an  examination  of  the  merits    of   the    case;    for 
whatever  might  be  the  conclusion  to  which  I  might 
in  my  own  mind  come,  I  should  feel  myself  bound 
by    authority   to    pronounce   one    and   only    one 
judgment. 

This  leads  me,  before  I  examine  the  particular 
merits  of  the  present  case,  to  inquire  a  little  into  i  /) 
the  rules  and  principles  on  which  precedents  are 
binding.  I  apprehend,  that  where  Courts  have 
co-ordinate  jurisdiction,  that  is  to  say,  where  de- 
cisions are  pronounced  by  Judges  professing  the 
same  degree  of  jurisdiction,  a  single  precedent 
might  or  might  not  be  binding,  according  to  the 
peculiar  circumstances  of  the  case ;  it  ought  to  be 
binding  where  it  was  acquiesced  in  for  a  series  of 
years,  and  where  it  was  considered  as  a  good  and 
valid  authority  by  other  Judges,  whose  opinions 
were  entitled  to  weight;  on  the  other  hand,  I 
apprehend  that  a  single  decision,  if  unknown,  and 
unsanctioned  from  the  time  of  its  being  pro- 
nounced, is  open  to  be  considered  upon  principle  by  a 
co-ordinate  Court,  whether  it  be  a  right  or  wrong  de- 
cision, not  to  be  hastily  overruled,  but  to  be  consid- 
eired  whether  or  not  it  is  consistent  with  that  which 
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has  been  laid  down  by  other  Judges.  But  in  the  case 
of  a  precedent  laid  down  by  a  superior  court,  other 
considerations  necessarily  arise.  I  apprehend  that 
an  inferior  court  cannot,  of  its  own  authority,  reject 
the  precedents  repeatedly  laid  down  by  a  superior 
court.  There  might  indeed  be  some  very  pe- 
culiar circumstances  under  which  an  inferior  court 
would  feel  it  a  part  of  its  duty  to  investigate  the 
question  with  considerable  care;  looking  for 
instance,  at  the  very  highest  authority,  the  House 
of  Lords,  that  had  not  on  all  occasions  been  held 
as  altogethier  binding,  but  that  was  under  circum- 
iBtances  so  totally  different,  that  it  is  not  neces- 
Mry  to  advert  to  them,  but  without  some  very 
peculiar  circumstances,  such  precedents  would 
undoubtedly  be  binding. 

I  apprehend,  that  obedience  to  a  superior  court 
is  one  of  the  first  duties  that  an  inferior  Judge 
has  to  perform,  as  the  presumption  of  law  is,  that 
the  Judge  of  the  superior  court  is  not  only 
superior  in  rank  and  station,  but  in  judgment  also, 
and  ability ;  and  the  evil  which  would  ariise  from 
uncertainty,  if  any  Judge  were  to  allow  himself  to 
be  let  loose  from  precedents,  and  to  give  his  judg- 
ment according  to  his  own  impression  of  each  indi- 
vidual case,  would  overwhelm  and  be  destructive  of 
the  best  interests  of  the  people,  for  the  great  interest  of 
the  people,  is,  that  the  law  should  be  certain,  and  that 
all  should  know  by  what  rules  they  should  govern 
themselves.  Upon  these  principles  I  have  always 
endeavoured  to  regulate  my  conduct,  even  under 
circumstances  where  my  own  private  opinion  might 
have  led  me  to  a  different  result. 

The  first  question,  then,  which  I  have  to  deter- 
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mine,  is  whether  there  is  a  precedent  here  or  not» 
and  this  is  a  very  important  question.  To  form  a 
precedent,  certain  things  must  unite ;  in  the  first 
place,  the  actual  point  must  have  arisen,  and  if  it 
is  to  govern  the  present  case,  it  must  stand  with 
it  (to  use  a  common  expression)  on  all  fours.  The 
point  must  have  heen  directly  decided,  and  that 
decision  must  not  have  been  overruled  by  any 
subsequent  decision.  These  I  apprehend,  are  the 
rules  and  principles  which  should  render  pre- 
cedents binding.  The  present  question  then  is 
whether  the  case  of  Gavdem  v.  Selhy  is  a  pre- 
cedent or  not?  That  case  came  with  the  appear- 
ance of  surprise  upon  the  whole  profession.  It  was 
not  known  to  the  Ecclesiastical  Commissioners,  or 
at  least  it  was  not  recollected  by  any  of  the 
members  of  the  commission ;  and  during  the  thirty 
years  that  I  have  been  in  this  Court  I  never  heard 
the  case  adverted  to,  nor  was  I  aware  that  there 
was  such  a  case  in  existence,  till  very  lately.  But 
it  is  obvious  that  this  does  not  destroy  its  force,  if 
upon  examination  it  be  found  clothed  with  the 
other  qualities  which  constitute  a  precedent.  The 
case  was  decided  by  a  very  learned  and  accurate 
judge.  Sir  William  Wynne,  on  the  25th  of 
February,  1799,  he  being  then  Dean  of  the  Arches 
Court.  There  were  no  reports  of  Ecclesiastical 
Cases  published  in  those  days,  but  there  were  two 
notes  taken  of  the  case  by  Dr.  Arnold  and  Sir 
Christopher  Robinson,  both  accurate  note  takers, 
and  the  notes  of  both  are  substantially  alike.  As 
to  the  case  itself,  it  is  certainly  one  in  which,  not 
to  use  too  strong  a  term,  there  appears  to  be  a 
great  deal  of  eccentricity.     The  citation  was  dated 
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1837.  the  17th  of  April,  (a)  1794,  the  party  appeared  on 

Michaelmas  the  28tb  of  May,  and  the  rate  was  stated  to  have 

NX!"i6th.  ^^^^  made  on  the   11th  of  May»     There  must, 

2nd  sessiow.  therefore,  have  been  some  mistake  either  in  the 

Vbley  month  or  the  year,  but  which  it  was,  I  cannot 

and  *" 

joftLiN  undertake  to  say.  The  libel  alleged  that  due 
.  BuhdTb.  notice  had  been  given,  and  that  the  rate  had  been 
made  with  consent  of  the  majority  of  the  parish- 
ioners ;  but  it  was  proved  in  the  evidence,  that  so 
far  from  this  being  the  case,  the  majority  had 
disallowed  the  rate.  Upon  this  state  of  the  case 
the  judgment  was  pronounced.  The  learned  judge 
did  not  advert  to  any  authorities :  he  said  he  was 
of  opinion  that  the  repairs  were  necessary,  and 
that  as  the  vestry  had  been  called  upon  to  make 
an  assessment  for  defraying  the  expence  of  these 
repairs,  and  had  refused  to  ^o  so,  the  Church- 
wardens had  a  right  to  make  a  rate  for  the  pur- 
pose, themselves.  This  was  the  result  of  the  case. 
The  point  was  there  distinctly  put  in  issue,  and 
evidence  was  taken  of  the  facts,  so  that  Sir 
William  Wynne  had  not  only  the  point  of  law 
before  him,  but  all  the  facts  as  proved  in  evidence. 
But  the  point  there  decided  was  the  very  point 
upon  which  I  have  now  to  decide.  I  do  not 
hesitate  to  say,  that  if  I  were  a  co-ordinate  judge, 
the  total  absence  of  all  authorities  and  precedents 
would  have  formed  a  matter  of  weighty  consider- 
ation in  my  mind,  as  to  whether  I  should  have 
allowed  my  opinion  to  be  governed  by  the  judg- 
ment in  that  case.     But  that  judgment  had  been 

(a)  This  appears  to  have  been  a  cleiical  error,  the  citation  it  seems 
although  dated  April,  issued  on  the  17th  of  May,  as  the  party  18 
called  upon  by  it  to  appear  on  the  28th  day  of  /A»  inttwid  May. 
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deliberately  prononnced  by  the  Dean  of  the 
Arches,  a  superior  court  to  that  in  which  I  am  now 
sitting.  As  my  judgments  are  liable  to  be  sub- 
mitted by  appeal  to  the  Dean  of  the  Arches,  and  to 
be  overruled  by  him,  whose  decisions  constitute 
the  law  which  I  am  bound  to  administer;  looking 
at  these  circumstances,  and  at  the  principles  I  have 
myself  laid  down,  I  feel  myself  bound  by  the 
judgment  pronounced  in  the  case  of  Gaudem  and 
Selbyy  and  in  obedience  to  that  judgment,  to  admit 
the  present  libel.  Whether  this  be  good  law  or 
not,  or  what  ought  to  be  the  law  of  the  case,  is  a 
question  upon  which  I  do  not  consider  myself 
called  upon  to  pronounce  any  opinion.  I  may^ 
however,  observe  that  there  are  other  reasons  for 
not  entering  into  the  merits  of  the  case,  though 
those  I  have  stated  are  satisfactory.  1  think,  that 
upon  a  question  of  such  great  importance,  and 
which  I  suppose,  from  what  fell  in  the  course  of 
the  argument,  will  be  carried  to  another  tribunal, 
it  would  be  better  that  it  should  go  there  in  no 
way  affected  by  my  judgment,  in  one  way  or  the 
other. 

The  Court  then  admitted  the  libel. 
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Gauderh  v.  Selby.  (a) 


rate. 


Appeal  from  Peterborough. 

1799  Court. — ^This  is  a  case  commenced  by  citation, 

P^^      April,  1794,  by  Selby,  Cburchwarden  for  1793-4, 

Achvrebwar-   ^i^  the  parish    of    Eastcm    Maudit,    for    church 

nnkeaehaich.      The  rate  amounts  to  31Z.  6«. ;  at  the  head  of 
that  rate,  Mr.  Gaudern  charged  9/.  Qs.  0\d. 

The  libel  pleads,  vestry,  May,  1793,  and 
resolution  of  vestry  for  rate  of  9\d.  in  the  pound, 
and  that  Gaudern,  at  time  of  making  this  rate, 
occupied  lands  at  rent  of  200/.  per  annum.  Suit 
before  the  Surrogate  of  the  Archdeacon  and 
Chancellor  of  Peterborough. 

Decree  against  Gaudern,  with  costs  of  suit; 
from  that  sentence  this  appeal  brought. 

Allegation,  that  the  repairs  that  were  necessary 
might  have  been  done  for  less  than  31/. 

That  no  notice  was  given  in  the  church  of 
vestry. 

That  the  Article  stating  general  concurrence 
untrue. 

Rate  generally  disallowed. 

Not  denied  that  church  in  want  of  repairs. 

No  fraud  or  improper  practice  alleged  against 
Churchwardens. 

(a)  This  is  a  verbatim  report  from  the  MS.  notes  of  the  late  Sir 
Christopher  Robinson,  furnished  me  by  my  friend  Dr.  Robinson,  his 
son. 
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No  inequality  or  unfairness  alleged  against  the       ^'^^* 
rate.  Ftb^tiu 

Admitted  by  Gaudern,  that  he  occupied  the  sum      GAvmv 
mentioned^  and  the  rate  fair.  Ssjir. 

But  ground  that  is  taken ,  two  Objections — * 

Repairs  not  such  as  to  require  31/.;  and,  rate 
not  made  by  parishioners  in  vestry. 

With  respect  to  firsts  I  take  that  law  which  has 
been  laid  down, — that  Churchwarden,  from  office, 
bound  to  keep  the  old  edifice  in  repair.  He 
cannot  buy  a  new  bell,  or  build  gallery,  or  make 
any  addition,  and  that  he  does  not  want  authority 
of  parishioners  for  those  repairs  any  further  than  by 
their  election  of  him  to  office,  nor  can  parishioners 
object  the  repairs  improvident ;  if  they  are  injured, 
it  is  by  the  indiscretion  of  their  own  choice.  They 
may  indeed  remove  the  Churchwarden  by  proper 
application  to  the  Courts  but  they  cannot  refuse  to 
indemnify  him  for  sums  actually  expended  in 
repairs,  other  articles  of  expence,  wine  for  sacra- 
ment, sweeping  of  the  church,  attendance  on 
visitation. 

But  it  is  said  these  ought  to  be  specified.  But 
I  think  the  gentlemen  who  say  so,  confound  two 
things  ;  the  minutisB  of  this  rate,  and  the  items  of 
expence,  which  a  Churchwarden  must  give  an 
account  of ;  for  every  sum  beyond  40  shillings,  a 
Churchwarden  must  produce  vouchers,  for  40 
shillings,  I  believe  his  own  oath  is  sufficient.  If, 
therefore,  it  could  be  proved  that  after  passing  all 
his  accounts  and  necessary  deductions,  the  sum 
required,  might  be  under  31/. ;  yet  what  of  that? 
the  rest  would  not  be  lost  to  the  parish,  it  would 
remain  to  be    transferred    to  his   successor.     No 
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1799,  objection,  therefore,  conld  He  on  that  ground. 
Feb.  26th.  But  I  think  the  evidence  of  the  case  shows  the 
Gaudbm  church  was  in  want  of  the  repairs  done ;  com- 
s^!Si!^  mandments  obliterated:  these  necessary  to  be 
renewed,  enjoined  by  canons ;  King's  arms,  though 
these  are  not  by  canons,  yet  by  King's  pro- 
clamation, after  the  Restoration,  to  acknowledge 
the  King's  supremacy:  where  these  had  been 
hung  up  before,  extremely  proper  they  should  be 
continued. 

As  to  assessment,  not  necessary  that  it  should 
appear  by  assessment  that  it  was  an  equal  assess- 
ment. But  that  not  before  the  Court,  as  that 
makes  no  part  of  Mr.  Gaudern's  objection.  The 
objection  that  no  notice  was  given  in  the  church,  is 
utterly  unfounded.  They  seem  to  have  confounded 
two  circumstances. 

Vestry,  to  authorize  Churchwardens  to  make  re- 
pairs, not  necessary.  That  vestry  was  called  for 
purpose  of  making  assessment  is  positively  sworn. 
Mr.  Byerly  says  he  was  at  the  vestry,  and  that 
Cjaudem  was  there ;  that  they  offered  Selby  a  rate 
of  6d.  per  pound,  but  he  would  not  accept  it. 
Other  witnesses,  Manning  and  Clayson^  they  say, 
they  and  other  landholders  objected  to  repairs  as 
improvidently  and  extravagantly  made.  Offer  of 
payment  of  part ;  refusal  of  Selby.  In  my  opinion. 
Churchwarden  perfectly  justified  in  doing  that. 
If  repairs  such  as  he  was  authorized  to  make,  the 
offer  of  less  than  repayment,  oppressive  and  unfair. 

What  is  the  case  then  ? — Vestry  refused  to  make 
the  rate.  What  the  law  ? — I  do  apprehend  the 
Churchwarden  has  a  right  to  make  such  a  rate 
himself.     He  cannot  do  it  without  calling  on  them, 
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undoubtedly ;  but  if  they  refuse,  if  they  object  im-       1TO9* 
providence,  no  matter.      If  repairs  have  actually     Feb.  25th. 
been  made,  on  the  refusal  of  parishioners  to  make     .'q]^^^ 
rate,  I  am  of  opinion  he  may  by  law  do  it  himself.       againtt 
It  is  said  that  Churchwardens  might  have  proceeded 
against  parishioners  by  Ecclesiastical  censures  to 
make  a  rate.     But  how  is  that  to  be  done  ?    Is  the 
parish  to  be  put  under  interdict  ?    The  Church- 
warden, indeed,  is  sworn  to  his  discharge  of  his 
office,  and  if  he  neglects,  he  may  be  proceeded 
against  by  Ecclesiastical  censure.     But  that  would 
be  no  remedy  for  him  against  the  parishioners. 

On  the  whole,  as  I  think  the  Churchwardens 
have  been  justified  in  what  they  did,  and  there  has 
been  a  combination  against  them  by  some  individuals, 
for  I  cannot  call  it  a  parish  act,  I  shall  confirm  the 
decree  of  the  judge  below,  and  condemn  the  ap- 
pellant in  the  costs  of  the  appeal. 
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SANKEYo^ain^^LiLLEY  ANDTHE  King's  Proctor. (a) 

This  was  a  cause  of  proving  in  solemn  form  of  . 
law,  the  alleged  last  Will  and  Testament  of  Mary  ^M^aTtT' 
Decaufour,    late    of    Grove     Lane,     Canterbury,    istSwaioH. 
spinster,  deceased,  bearing  date  the  14th  November, 
1834.     The  will  was   opposed   by   Mary    Lilley, 
(wife  of  Isaac  Lilley)  the  sole  legatee,  in  a  will 
of  the  deceased,  dated  the  26th  June,  1826. 

(a)  On  tins  caoM  ooming  on  for  hearing  on  a  former  day,  the 
Court  thought  that  notice  should  he  given  to  the  King's  Proctor,  as 
it  appeared  that  the  deceased  left  no  known  relations,  and  the 
residue  un4er  the  will  of  the  26th  June,  1826,  being  undisposed  of, 
in  oonaequence  of  which  an  appearance  was  given  for  the  Crown. 
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1886.  The  deceased  died  on  the  8tK  June,  1835,  aged 

Trinity  tebm,  above  eighty  years ;  she  left  no  property,  except  a 

ist/sMioN.    few  articles  of  furniture,  and  what  she  might  be 

sI^T      entitled  to,  on  the  result  of  a  suit  in  Chancery, 

LttLw       ^^   *^^  construction  of  the  will   of  Mrs.    Mary 

AHpm      Braddon,  (her  niece  of  the  half  blood)  to  whom 

TOB.        she  was  next  of  kin,  and  heiress  at  law. 

By  the  will  now  before  the  Court,  the  deceased 
left  two  hundred  pounds  to  the  Kent  and  Canter- 
bury Hospital ;  fifty  pounds  to  the  Lying  in  Charity, 
Canterbury ;  five  hundred  pounds  to  Mr.  Charles 
Miette,  and  of  the  residue,  both  real  and  personal, 
she  gave  two-thirds  to  Ann  Woollett,  her  nurse, 
and  the  remaining  third  to  Mr.  Robert  Sankey, 
Solicitor,  Canterbury,  and  she  appointed  him  sole 
executor,  and  the  will  proceeded,  ''and  I  par- 
**  ticularly  direct,  that  in  addition  to  the  benefit  he 
''  may  derive  under  this  my  will,  he  shall  be 
''  allowed  to  retain  all  costs,  charges,  and  expences, 
''  which  he  has  already,  or  may  hereafter  incur,  in 
''  establishing  and  prosecuting  my  claim,  as  the 
''  next  of  kin,  and  heiress  at  law,  of  the  said  Mary 
*^  Braddon,  deceased,  or  otherwise  as  my  attorney ; 
*'and  also,  all  monies  which  he  may  have  paid, 
''  or  shall  pay  to  me,  or  for  my  use  and  benefit, 
''  and  I  declare,  that  notwithstanding  his  appoint- 
**  ment  as  executor  of  this  my  will,  he  shall  be  en- 
**  titled  to  make  all  usual  and  customary  charges, 
''as  an  attorney  and  solicitor,  for  any  business 
''  done  by  him,  relative  to  my  affairs,  and  that 
"  in  the  same  manner  as  if  he  had  not  been  ap- 
"  pointed  an  executor,  but  as  acting  in  the 
"  character  of  attorney,  or  solicitor,  to  the  executor 
"  of  this  my  will."    This  will  was  propounded  in 
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a  condidit,  on  which  W.  P.  Beechanii  (a)  James       1836. 


1st  snsiON. 

Saksbt 
mgaiiui 

LlLLBY  AND 

THE  KlNC*8 

PROCIOB. 


Clarke,  and  William  Wood,  the  subscribing  wit-  trinittTbbm, 

°  May  27th. 

(a)  The  evidence  orBeecham,  which  is  virtually  the  same  with  that  of 
the  other  subscribing  witnesses  was  to  the  following  effect: — ^William 
Pain  Beecham  of  Hawkhurst,  in  the  County  of  Kent,  attomey-at-law 
and  solicitor,  aged  thirty-six  years,  a  witness,  produced  and  sworn  on 
his  oath,  deposes  and  says  as  follows : —  • 

To  the  condidii  and  the  paper  writing  therein  propounded,  I  did 
not  know  Mary  Decaufour,  the  deceased,  in  this  cause,  and  never  saw 
her,  tiU  I  went  to  her  to  receive  instructions  for  the  will  in  question. 
On  the  14th  of  November  in  the  last  year,  the  same  day  as  that  on 
which  the  will  bears  date,  I  went  to  the  deceased  by  the  desire  of 
Mr.  Sai^key,  who  is  an  attorney  at  Canterbury,  and  one  of  the  de- 
visees named  in  the  will  in  question,  of  which  he  is  also  sole  executor. 
I  have  long  known  Mr.  Sankey — we  are  great  friends.    He  sent  a 
messenger  for  me,  who  arrived  at  an  early  hour  of  the  14  th  of  No- 
vember, at  my  house,  at  Hawkhurst,  bringing  a  letter  which  I  have 
with  me,  begging  to  see  me  at  Canterbury,  and  saying  that  the  mes- 
senger he  had  sent  would  bring  me  back.     The  communication 
between  Canterbury  and  Hawkhurst  is  difficult,  I  seaeshed  Mr. 
Sankey's  house  that  afternoon.  ^- 1  think  that  on  my  seeing  him  he 
told  mo  at  once  that  he  wished  me  to  make  the  deceased's  (the 
old  lady's,  as  he  called  her),  will  for  her.    I  knew  pretty  well  that 
this  was  his  object  of  my  visit,  for  being  on  terms  of  strict  in- 
timacy with  him,  Mr.  Sankey  had  told  me  that  it  was  probable  he 
should  be  benefited  by  her  will ;  and  I  had  then  begged  of  him  if  it 
were  so,  that  he  would  not  make  it  himself,  but  send  for  me  and  I 
would  do  it;  this  occurred  a  few  months  or  weeks,  but  my  recollection 
fails  me  as  to  how  long  before.    Mr.  {Sankey  produced  to  me  a  paper 
which  he  said  he  presumed  would  be  the  old  lady's  instrucUons  for 
her  will ;  they  were  in  fact  in  the  form  of  a  draft  will,  and  in  the 
handwriting  of  Mr.  Sankey.    I  think  that  that  paper  has  been  des- 
troyed but  I  am  not  sure ;  I  slightly  looked  at  it,  and  seeing  that  he 
was  to  be  benefited,  I  told  him  that  I  had  better  not  attend  to  them, 
but  receive  the  instructions  from  the  lady  herself;   I  then,  as  I  now 
best  recollect,  sat  down  at  Mr.  Sanke/s  house,  and  began  preparing 
the  draft  of  a  n^iU  for  the  deceased  agreeably  to  what  I  thought,  from 
what  I  had  heard  Mr.  Sankey  say,  would  bo  the  old  lady's  will.     I 
am  not  quite  clear  upon  that,  but  I  think  I  did,  I  began  the  draft 
^  will  there  certainly  before  I  went  to  her.    I  then  accompanied  Mr. 
Sankey  to  the  deceased,  whom  I  found  a  bedridden  old  lady,  in  a 
lodging,  a  mere  hovel  in  Grove's  Lane,  in  a  wretched  state  of  pauperism 
to  all  appearance.     A  nurse,  and  the  nurse's  husband  were  with  her, 
in  a  room  up  one  flight  of  stairs,  and  a  portion  of  another ;  it  was  no 
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better  tban  a  sort  of  den.  Mr.  Sankey  introduced  me  as  the  person 
who  attended  to  make  her  will ;  the  nurse  then  said  to  her  of  me, 
this  is  the  gentleman ;  the  deceased  said  yery  weU.  The  nurse  told  me 
that  the  deceased  was  deaf,  and  I  went  and  seated  myself  on  the  bed. 
I  sat  by  her  for  about  a  quarter  of  an  hour,  entering  into  general  con- 
versation with  her,  previous  to  mentioning  the  subject  of  her  will.  I 
saw  that  she  was  of  great  age  and  very  infirm;  the  object  of  that  conver- 
sation was  to  ascertain  the  state  of  her  mind ;  and  the  result  c^  it  was 
to  satisfy  me  that  she  was  competent  to  undertake  and  explain  what  her 
wishes  were.  I  commenced  it  by  inquiring  as  to  the  state  of  her  health, 
and  how  long  she  had  been  confined.  I  then  asked  her  as  to  her 
relations,  and  questioned  her  particularly  as  to  Mrs.  Braddon,  through 
whom  she  became  entitled  to  the  property.  She  told  me,  that  Mrs. 
Braddon  was  her  aunt,  and  that  she  (the  deceased)'  was  the  only 
surviving  branch  of  her  family.  I  asked  her  if  there  were  any  persons 
living  who  were  her  relations,  such  as  we  should  term  next  of  kin,  or 
heirs  at  law  $  she  told  me  not  that  she  knew  of,  she  could  answer  for 
the  most  part  only  in  monosyllables.  I  therefore  put  the  question  to 
her  thus  again ;  When  you^*  are  gone  .will  all  your  family  be  gone  ? 
She  answered  yes.  I  questioned  her  as  to  her  age  and  the  place  of  her 
birth.  I  think  she  said  as  to  her  age,  about  eighty;  I  foi*get  the  answer 
as  to  the  place  of  her  birth,  but  she  named  it.  I  then  questioned  her 
as  to  her  property.  I  asked  her  if  she"  was  aware  that  she  would  be 
entitled  to  a  considerable  sum  as  the  nearest  relation  of  Mrs.  Braddon  ? 
She  answered,  yes.  I  said  to  her  then,  I  am  now  going  to  make  your 
will  to  give  that  property  away.  What  do  you  wish  to  do  with  it  ?  I 
think  that  she  paused,  and  I  then  put  the  questions  to  her  in  a  leading 
form — Do  you  wish  to  give  your  nurse  the?greater  portion  of  it  ?  The 
deceased  replied,  oh  yes,  she  has  been  very  kind  to  me.  I  asked,  to 
whom  else  will  you  give  anything  ?  I  think  her  answer  was  the  nurse, 
whom  I  think  she  called  Mrs.Woollett,  and  Mr.  Sankey.  I  then  asked 
her  from  the  paper,  which  I  now  have  in  my  hand,  questions  as  to  the 
specific  legacies.  Did  she  wish  to  give  200Z.  to  the  Kent  and  Can- 
terbury Hospital.  She  said,  yes.  I  questioned  her  in  the  same  way  as 
to  each  of  the  other  speci^c  legacies  as  they  now  stand  in  the  will, 
and  she  answered  in  the  same  manner.  I  had  in  my  hand  the  rough 
draft  of  her  wiU,  from  which  I  asked  her  these  questions,  the  legacies 
were  the  same  in  that,  as  they  now  are  in  the  will;  and  I  must  have 
so  written  them  at  Mr.  Sankey's  house,  gathering  her  intentions 
from  Mr.  Sankey's  paper.    I  then  asked  her  as  to  the  rest  of  the 
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property,  to  whom  would  she  give  that, — she  said,  the  nurse  and  Mr. 
Sankey.    I  then  asked  her  as  to  the  proportions  in  which  she  would 
so  give  it.    She  said  more  to  the  nurse.    I  then  tried  to  ascertain  in 
what  proportions,  and  I  asked  her  how  much,  and  then  would  she 
like  to  give  two-thirds  to  the  nurse,  and  one-third  to  Mr.  Sankey  ? 
She  said  that  would  do.    I  then  asked  her  again  as  to  relations,  and 
whether  there  were  any  to  whom  she  wished  to  leave  anything,  and 
she  said  there  were  not.    I  then  put  some  questions  to  her,  in  order 
to  ascertain  why  she  left  any  portion  of  her  property  to  Mr.  Sankey. 
I  asked  her  who  told  her  that  she  was  entitled  to  the  property  of 
Mrs.  Braddon  ?  She  said  Mr.  Sankey.  I  asked  her,  who  is  endeavouring 
to  recover  this  property  for  you  ?   She  said  Mr.  Sankey.    I  said,  if  he 
fails,  have  you  any  means  of  paying  him  ?   She  said,  no.    I  said,  and 
therefore  if  he  recovers  it,  you  wish  him  to  have  this  portion  of  it,  and 
javL  wish  the  nurse  to  have  the  other  portion  of  it,  because  she  has 
been  kind  to  yon  ?  She  answered,  yes ;  and  I  said  you  have  no  relations 
or  other  friends  to  whom  you  wish  to  give  it  ?  She  replied,  no.    That 
terminated  the  instructions.     All  this  passed  without  interference 
from  any  other  person,  except  that  the  nurse  now  and  then  took  the 
question  out  of  my  mouth  to  make  her  hear  more  distinctly.     Mr. 
Sankey  and  the  nurse's  husband  were  present.    The-  nurse  then  at 
my  desire  talked  to  the  deceased  for  my  satisfaction,  that  I  might  be  as- 
sured of  her  having  understood  me;  and  after  a  few  minutes  so  occupied 
I  went  away  with  Mr.  Sankey  to  his  house  .where  we  separated;  and 
I  without  interference  from  him,  revised  and  completed  the  draft.    I 
then  read  it  over  to  Mr.  Sankey,  who  at  my  request  gave  it  to  his 
clerk  to  be  fair  copied.    The  draft  will  now  deposed  of,  is  that  which 
I  delivered  in  to  be  annexed  to  my  deposition.    On  looking  it  over  I 
am  unable  to  point  out  very  particularly  what  was  altered  after  I  left 
the  deceased ;  in  substance  it  is  the  same  as  far  as  relates  to  the  dis- 
position of  her  property,  it  was  completed  before  I  left  Mr.  Sankey's 
house  to  go  to  her,  no  alteration  was  made  in  it  in  that  respect,  what- 
ever was  done  afterwards,  and  in  consequence  of  my  interview  with 
her,  was  merely  formal.    In  the  evening  of  the  same  day,  about  seven 
or  eight  o'clock,  I  went  again  to  the  deceased ;  I  was  then  accompanied 
by  William  Wood,   Mr.  Sanke/s  clerk.     We  took  the  will  with, 
us ;  Mr.  Sankey  in  the  mean  time  went  to  procure  another  witness. 
Mr.  Wood  and  I  were  at  the  deceased's  dwelling,  and  with  her  for  some 
time  before  the  others  arrived,  I  again  entered  into  conversation  with 
ber,  but  merely  on  indifferent  subjects  ;  whether  she  was  comfortable 
or  was  suffering  pain,  and  the  like ;  the  nurse  and  her  husband  were 


Sanvet 
againut 

L1LI.EY    AN 9 

THE  Kmo'i 
Pboctob. 


402  cases  determined  in  the 

1836.  Sir  H.  Jennsr. 

TmiiiTT  TsAM,      Mary  Decaufour,  spinster,  the  deceased  in  this 

Ihlav  27th  '      A  ' 

ittSsMioif'    case,  died  on  the  8th  of  June,   1835.    The  will 

Savexy 

agaimt        alio  pnsent.   Before  Mr.  Sankey  and  the  other  witoeae  came,  I  aat  on 

twbKiW's'  her  bed,  and  read  the  will  to  her  twice.    I  paused  at  the  end  of  every 

Paocroal  bequeat,  and  aaked  her  if  ahe  noderstood  it,  and  whether  that  waa  her 

.  intention  ?  to  each  of  which  queations,  ahe  replied,  yea.    Mr.  Sankey 

nonnced  having  arrived  with  the  other  witness,  I  went  again  to  t)ie  bedside, 

againft,  the  aaked  her  if  I  had  read  that  paper  over  to  her,  whether  she  understood 

*^^°g  ^^'  that  it  waa  her  will ;  and  whether  she  wished  her  property  to  go  as 

havioff  been  Stated  in  that  paper ;  she  answered  yes,  to  each  inquiry.    I  asked  her 

examined.  if  she  could  write ;  ahe  said,  no,  adding  1  think,  I  never  did  write,  or 

W^  ^^1^^  ^  ^^^  ^^^^ '  ^  ^^^  ^^^  ^^^  ^^^  °^^  ^^^  ™^^  ^^^  mark.  I  got 
vanced  age  P®'^  ^^^  ^^»  P^^  ^®  P^^  ^^  ^^  hand,  the  nurse  supported  her  a 
and  very  mfirm,  little  with  a  pillow  behind.  I  held  her  hand  containing  the  pen,  and 
^thavin ''"'  *^™  having  compreased  it,  so  as  that  she  coujd  hold  the  pen,  her  hand 
been  drawn  up  being  in  some  degree  at  least  paralysed,  she  with  my  assistance  just 
from  direc-  drew  the  pen  so  as  to  make  the  mark  to  the  will.  I  repeated  the  usual 
theeTOcutor  ^'^^  ^^  publication,  at  the  end  of  which,  ahe  said,  I  do.  I  believe  that 
and  no  instmc*  I  said  to  her,  aay,  1  do,  and  she  said  it.  I,  and  the  two  other  witnesses, 
tions  being  then  attested  the  execution  of  the  will  in  the  usual  manner  in  her 
neen  inven  bv^  presence,  and  in  that  of  each  other.  Mr.  Clark  one  of  the  witnesses^ 
the  deceased,      entered  a  little  into  conversation  with  her  as  I  recollect;  then  I  came 

away  with  Mr.  Sankey  and  the  two  other  witnesses :  I  returned  to 
Mr.  Sankey's  house,  where  I  sealed  up  the  will,  and  gave  it  to  Mr. 
Sankey.  I  ahould  think  that  I  was  with  the  deceased  for  about  three 
quarters  of  an  hour,  the  first  time,  and  nearly  as  long  the  second.  I 
do  not  remember  that  any  thing  else  passed,  besides  what  I  have  de- 
posed, I  do  not  know  that  the  deceased  was  capable  of  expressing 
what  her  wishes  were  without  the  assistance  of  questions ;  because,  I 
believe  that  she  cotdd  not  hold  conversation,  or  speak  at  such  a 
length  as  would  be  requisite  for  that ;  but  I  do  believe,  and  I  have  no 
doubt  that  she  was  quite  capable  of  forming  proper  wishes  as  to  the 
disposal  of  her  property,  and  of  expressing  them  with  the  kind  of  as- 
sistance of  which  I  have  deposed.  1  am  perfectly  satisfied  that  she  was 
competent  to  understand  any  question  thatwasputtoher,and  of  refusing 
assent  to  any  proposal  which  might  have  been  submitted  to  her.  The  will, 
as  executed,  contains  what  were,  as  1  have  no  doubt,  her  testamentary 
intentions ;  I  believe  her  to  be  of  sound  mind,  memory,  and  under- 
standing, and  capable  in  the  way  and  to  the  extent  of  which  I  have 
deposed,  of  giving  instructions  for,  and  of  making  and  executing  her 
last  will  and  testament,  and  of  doing  any  other  serious  or  rational  act 
of  that,  or  the  like  nature,  requiring  thought,  judgment,  and  reflection. 
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SANKtr 

against 

LiLLBY    AND 
THK  KlNO*S 

Pmxtiob. 


before  the  Court  bears  date  the  14th  November,       1836. 
1834,  it  is  propounded  by  Mr.   Robert   Sankey,  thikity  term. 

The  paper  writiiig  now  ihewn  to  me,  marked  (A.)  ae  propounded  in  this     let  Session. 

canie,  ia  the  will  of  which  I  have  deposed.    From  what  I  hare  before 

deposed,  and  from  my  having  used  the  words  "considerable  property,*' 

it  would  appear,  but  not  otherwise,  that  she  was  aware  of  the  nature 

or  amount  of  the  property  of  which  she  was  disposing  by  her  will^ 

iriiat  it  may  amount  to  is,  I  believe,  uncertain. 

(Signed).    W.P.BEECHAM. 

The  same  witness  on  interrogatories. 

Eighth. — I  believe  that  the  producent  and  the  deceased  did  not 
stand  in  any  other  relation  towards  each  other,  than  solicitor  and 
client. 

TaUk, — I  was  not  present  when  any  other  instructions  were  given  for 
the  will  in  question  than  those  of  which  I  have  deposed.  I  cannot 
more  particularly  than  I  have  done,  depose  to  the  way  in  which  those 
instructions  were  given.  *  No  person  gave  any  advice,  directions,  or 
instructions  to  the  deceased,  in  my  presence,  or  to  my  knowledge 
neither  was  my  advice  offered  to  her  by  any  one,  excepting,  as  I  did 
myself  suggest  the  proportions  in  which  she  might  wish  to  leave  the 
residue  of  her  property,  between  the  nurse  and  Mr.  Sankey.  I  have 
no  written  instructions  for  the  will  in  question,  but  the  draft  will 
which  I  have  produced.  I  never  saw  any  other  instructions  for  it, 
except  that  paper  of  Mr.  Sankey's,  of  which  I  have  deposed,  I  cannot 
positively  say  that  that  paper  is  not  yet  in  existence,  but  I  believe  it 
to  have  been  destroyed. 

TkhrteefUh, — I  cannot  further  answer  the  matters  inquired  of,  than 
as  I  have  deposed  on  my  examination  in  chie^  save  that  I  do  not 
know,  and  I  have  no  reason  to  believe  that  there  was  any  secrecy  or 
dandestinity  in  the  transaction  of  the  will  in  question,  so  that  the 
fact  thereof  should  not  come  to  the  knowledge  of  either  of  the 
deceased's  relations,  (of  whom  she  had  none,  as  I  believe)  or  of  the 
executors  and  trustees  of  the  wiU  of  the  aforesaid  Mary  Braddon,  or 
of  their  solicitor. 

Fowrteenth. — The  deceased  did  publish  and  declare  the  will  in 
question,  as  I  have  before  deposed.  The  deceased  did  what  she  did, 
of  her  own  accord  and  free  wiU,  decidedly  so,  not  at  the  dictation  of 
any  one;  or  suggestion,  excepting  as  I  have  before  deposed,  and 
assisted,  as  I  have  said.  To  the  precise  words  that  passed,  as  fiur  as 
I  could  remember  them,  I  have  already  deposed.  The  deceased  did  not 
request  me,  or  tjie  other  witnesses  to  sign  our  names,  as  such  other- 
wise than  as  that  request  formed  a  part  of  the  publication  of  her  wiU. 

Sixteenth, — I  do  undertake  positively  to  swear,  positively  to  my 
belief,  that  the  deceased  was  capable  of  knowing,  and  that  she  did 
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^^^'      solicitor,  the  sole  executor  named  therein,  and  is 


Sanxey 
agaimt 

LlLLZY    AND 

THE  King's 
PfiOcroR. 


^*Mr'^27A."''  ^PP^s^^  ^y   Mrs.   Mary  Lilley,   the   sole   legatee 
i8t4«ioN.    in  a  former  will,  dated  the  26th  June,  1826. 

The  Court  here  stated  the  contents  of  the  will, 
and  proceeded: — Mr.  Sankey  was  introduced  to 
the  deceased  about  a  year  before  her  death,  what 
the  value  of  the  property  was,  to  which  she  was 
entitled  under  the  will  of  Mrs.  Braddon,  does  not 
appear,  nor  of  what  that  property  consists,  but  it  is 
said  to  be  considerable.  The  deceased  had  no 
property  whatever  in  possession,  at  the  time  of  her 
death,  she  was  indeed  in  a  state  of  actual 
pauperism. 

The  will  has  been'  propounded  in  a  candidit^ 
upon  which  the  three  attesting  witnesses  have  been 
examined,  and  the  question  is,  whether  the  de- 
ceased, is  proved  to  have  been  a  capable  testatrix, 
perfectly  understanding  what  she  did,  when  this 
will  was  executed — she  was  upwards  of  eighty  years 
of  age,  and  very  infirm  ;  she  was  deaf,  and  almost 
blind,  had  been  bedridden  some  years,  and  was 
living  in  a  place,  described  by  one  of  the  witnesses 
as  little  better  than  a  den.  Mr.  Beecham,  who 
drew  the  will,  had  never  seen  the  deceased  until 
the  day  on  which  the  will  was  executed.  He  is  an 
intimate  friend  of  Mr.  Sankey's,  and  was  employed 


know  and  understand  the  foil  nature,  contenta,  and  effect  of  the  wiU 
propounded  in  this  cause,  and  that  she  fully  approved  of  the  same. 

Seventeenth. — I  do  undertake  positirely  to  swear,  that  I  do  not 
know,  and  that  I  have  not  any  reason  to  heUeve  that  there  was  any 
control,  or  undue  influence,  or  importunity,  or  fraud,  contrivance,  or 
circumventioii,  used  or  practised  upon  the  deceased,  in  the  making, 
framing,  or  procuring  from  the  deceased,  the  execution  of  the  will  in 
question. 
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by  him  to  prepare  the  will ;  it  would  have  been       1886. 
more  proper,  if  Mr.  Sankey  had  selected  a  person  Tkinity  Tebm, 
with  whom  he  was  not  upon  quite  such  intimate    in  Si 


»B88l01t« 


terms.     Mr.  Beecham  says,  Mr.  Sankey  gave  him      sxvnr 

a  paper  which  he,  Sankey,  presumed  would  be  the    li^^^,,,, 

instructions  of  the  deceased,  upon  the  production  of    'p*^"^* 

that  paper,  Mr.  Beecham  observed,  "  I  had  better 

not  look  at  this;"  and  it  certainly  would  have  been 

better  had  he  not  looked  at  it  at  all,  for  he  then 

prepared  a  draft  of   what  he  was  told    by    Mr. 

Sankey,  would  be  the  deceased's  will.     The  Court 

then,  after  reading  Mr.  Beecham's  evidence,  said, 

there  is  nothing,  then,  to  connect  the  paper  drawn 

up  by  Mr.  Sankey,  with  the  deceased,  the  witness 

says  that  he  is  satisfied  that  the  deceased  was  of 

sound  mind,  that    may   be    his   impression,    but 

the  question  is,  are  there  facts  enough  to  satisfy 

the  Court  that  the  deceased  was  fiilly  capable,  and 

that  this  was  her  will.     The  evidence  of  Mr.  Clarke 

and  Mr.  Wood,  the  other  witnesses,  does  not  differ 

from  that  of  Mr.  Beecham. 

Looking  then  at  the  advanced  age  of  the  de- 
ceased, the  manner  in  which  this  will  was  drawn 
up,  and  its  contents,  and  seeing  that  no  instructions 
are  shewn  to  have  been  given  by  the  deceased,  the 
Court  requires  more  to  satisfy  it  that  this  was  her 
act ;  she  is  not  proved  to  have  been  capable  of  \ 
originating  such  a  disposition  of  her  property.  | 

The  instructions  are  taken  from  a  paper  of  Mr. 
Sankey's,  he  being  the  deceased's  solicitor,  and 
appointed  the  executor  of  the  will,  and  the  draft  of 
the  will  is  prepared  by  Mr.  Beecham  before  he 
saw  the  deceased. 

The  Court  does  not  suppose  that  any  fraud  was 
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1836.  pi'actised  upon  the  deceased,  it  therefore  does  not 

TaiwrrYTBEM,  condemn   Ml'.   Sankey  in  costs,   but    pronounces 

i8t  innov.  against  the  validity  of  the  Will,  on  the  ground  of 

slmr  failure  of  proof. 

LmS^KD  The  costs  of  Mrs.  LlUey  Were  allowed  out  of  the 

™  Kings  eStatC* 

PftOCTOB. 
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Trevanion  against    Trevanion. 


On  the  admission  of  an  Exceptive  Allegation. 


1836. 


MlCHABUIAS 

Term, 

Nov.  17tb. 

Snd  Session. 


This  was  A  question  as  to  the  admissibility  of  an 
exceptive  allegation,  in  a  cause  of  divorce  by  reason 
of  adultery,  promoted  by  John  Charles  Bettesworth 
Trevanion^  Esq.  against  Charlotte  Trevanion,  his 
wife.  Various  pleas  had  been  admitted  in  the 
cause,  and  publication  of  the  evidence  had  passed^ 
After  publication  a  further  plea  (d)  was  admitted 

(a)  This  allegation  pleaded,  latiTbat  indieiiionthof  A«lgiut,mtfae 
year  1835,  Charlotte  Treyanion,  party  in  this  caose^  accompanied  her 
mother,  Mrs.  Mary  Trelawny  Brereton^  to  Dover  in  the  county  of 
Kent,  where  they  fired  together  till  about  the  efid  of  the  month  of 
October  in  the  sifid  year.  That  about  the  latter  end  of  September^ 
or  the  beginning  of  October,  a  tall  gentleman,  with  very  dark 
whiskers,  passing  under  the  name  of  Hopkinson,  was  observed  to 
walk  up  and  down  past  the  house  of  the  said  Mrs.  Brereton,  while 
the  said  Charlotte  Trevanion  was  observed  to  be  sitting  at  the  window 
of  the  drawing-room  of  the  said  house.  That  about  the  same  time 
the  said  Charlotte  Trevanion  rode  out  on  horseback,  accompanied 
only  by  her  groom,  for  several  days  together  along  the  Old  Folkestone 
Road,  which  is  less  frequented  than  the  other  roads  in  the  neigh- 
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on  the  part  of  the  husband  charging  the  wife  with 
adultery  at  Dover,  and  its  vicinity  ;  on  this  allegation 

bofariiood  of  Dover,  and  the  said  gentleman  was  observed  to  be 
stationed  in  a  particular  part  of  the  said  road.  That  in  the  course  of 
a  few  days  the  said  Charlotte  Trevanion,  having  contrived  to  make 
acquaintance  with  the  said  gentleman  by  means  of  dropping  her  whip 
as  she  passed  him  on  the  aforesaid  Old  Folkestone  Road,  he  on  that 
and  on  other  occasions  afterwards  walked  by  the  side  of  her  horse 
and  conversed  with  her. 

2nd.  That  having  discovered  the  name  and  address  of  the  said 
gentleman  through  her  said  groom,  whom  she  ordered  to  make 
inquiries  for  that  purpose,  the  said  Charlotte  Trevanion  commenced 
and  carried  on  a  secret  and  adulterous  intercourse  with  him.  That 
she  on  several  occasions  went  alone  to  a  stable  where  he  kept  his 
horse,  and  was  there  met  by  the  said  gentleman,  who  accompanied 
her  therefirom.  That  on  one  occasion  she  waited  at  the  said  stable 
a  considerable  time  until  the  arrival  of  the  said  gentleman  thereat, 
and  then  they  went  away  tc^^ether.  That  the  said  gentleman  was 
also  observed  loitering  near  Mrs.  Brereton's  aforesaid  house  late  in 
the  evening,  and  at  an  hour  when  Mrs.  Trevanion  was  in  the  habit 
i)i  walking  out  alone.  That  the  said  Charlotte  Trevanion  and  the 
said  gentleman  were  afterwards  seen  walking  together  late  in  the 
evening  in  unfrequented  places  in  or  near  Dover. 

3kL  That  on  one  occasion  the  said  Charlotte  TVevanion  rode  on 
horseback,  followed  by  her  said  groom,  for  four  or  five  miles  along 
the  London  Road,  to  a  place  called  Lydden,  where  she  dismounted 
and  went  into  a  small  inn,  called  the  Bell  Inn,  at  that  place,  and 
inqiured  for  the  said  gentleman,  who  had  arrived  there  previously; 
That  on  another  occasion,  shortly  afterwards,  she  again  met  the  said 
gentleman  at  the  said  inn  by  appointment  That  whilst  thus  at  the 
said  inn  the  said  Charlotte  Trevanion  and  tiie  said  gentleman 
remained  together  by  themselves,  in  an  apartment  up  stairs  for  a 
considerable  period  of  time  on  each  occasion,  and  on  one  of  such 
oceanons  the  waiter  at  the  said  inn,  on  taking  some  nfreshment  to 
the  room  in  which  they  were,  found  the  door  thereof  locked ;  and 
that  on  the  occasions  of  the  said  Charlotte  Trevanion  and  the  said 
gentleman  walking  together  as  aforesaid  after  dusk,  and  on  the 
occasions  of  their  resortmg  to  the  said  inn  as  aforesaid,  divers  great 
and  indecent  fomiharities  passed  between  them,  and  they  had  the 
carnal  use  and  knowledge  of  each  other's  bodies,  and  committed 
adultery  together ;  and  that  the  gentleman,  with  whom  the  -said 
Charlotte  Trevanion  became  acquainted,  and  with  whom  she  was 
seen  walking  late  in  the  evening,  and  with  whom  she  so  had  carnal 
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1836.      six  witnesses  had  been  examined.    The  present  alle^ 


M1CBAKLMA8  gation  (a)  exceptive  to  the  testimony  of  Thomas 

Nov.  17th.     iotercourse  as  hereinbefore  pleaded,  was  not  John  Charles  Bettes- 
2nd  SzsaioN.  ,  _  .        ->  ,  .        ,  . 

^ worth  Treramon,  Esq.)  the  party  promoting  this  eau8e» 

Treyamion        4th.  Was  the  usual  concluding  article, 
against  (a)  The  exceptive  allegation  was  as  follows. : — 

1st.  That  no  faith  or  credit^  at  least  sufficient  in  law,  is  or  ought  to 
be  given  to  the  sayings  and  depositions  of  Thomas  Shepard,  a 
pretended  witness,  produced,  sworn,  and  examined  on  a  certain  alle^ 
gation  bearing  date  the  second  session  of  Easter  Term,  to  wit» 
Thursday,  the  twenty-eighth  day  of  April,  one  thousand  eight  hun- 
dred and  thirty-six,  given  in  and  admitted  in  this  cause  on  the  part 
and  behalf  of  the  said  John  Charles  Bettesworth  Trevanion,  one  of  the 
parties  therein.  For  the  party  proponent  doth  allege  and  propound,  &at 
the  said  Thomas  Shepard  hath  in  his  deposition  made  and  given  in 
this  cause,  and  in  his  answers  to  certain  interrogatories  administered 
to  him  on  the  part  and  behalf  of  the  said  Charlotte  Trevanion, 
knowingly  and  wilfully  deposed  and  answered  folsely  and  corrupdy> 
as  hereinafter  is  more  particularly  pleaded  and  set  forth. 

2nd.  Whereas  the  said  Thomas  Shepard  hath  in  his  deposition  on 
the  first  article  of  the  said  allegation,  deposed  amongst  other  things^ 
in  the  words  or  to  the  effect  following,  namely — ''  I  visited  Dover 
last  Autumn,  and  was  there  about  three  weeks.  I  went  on  the 
twenty-fourth  September,  and  returned  about  the  middle  of  Octo- 
ber. I  can't  state  the  exact  date  of  my  leaving,  but  I  can  fix  &e 
date  of  my  going  there,  because  I  had  to  meet  a  person  there  on 
that  date.  During  the  whole  time  I  was  there  I  lodged  at  thd 
**  London  Inn,  situate  in  Council-Hall-street.  It  is  in  consequence 
'*  of  such  my  visit  to  Dover  that  I  came  to  know  anything  of  Mr. 
*'  and  Mrs.  Trevanion,  whom  I  believe  to  be  the  respective  parties 
**  in  this  cause.''  And  whereas  the  said  Thomas  Shepard  hath,  in  his 
answer  to  the  fourteenth  general  interrogatory,  administered  to  him 
on  the  part  and  behalf  of  the  said  Charlotte  Trevanion,  on  his  exami-^ 
liation  as  a  witness  on  the  aforesaid  allegation,  deposed  and  answered, 
amongst  other  things,  as  follows,  to  wit^— ''The  precise  cause  of  my 
**  visiting  Dover  in  September,  one  thousand  oght  hundred  and  thirty^^ 
''  five,  was  to  look  after  a  fellow  who  owed  me  a  sum  of  two  hundred 
and  twenty-four  pounds  on  a  bill.  His  name  was  Webb.  I  heard 
he  was  there,  and  was  expected  to  be  going  to  France,  but  I  did  not 
"  fall  in  with  him.  He  was  said  to  be  at  the  London  Inn,  where 
*'  I  went  and  staid  in  hope  of  meeting  him.  I  am  not  related  to  or 
''connected  with  any  resident  at  that  place.  I  was  the  whole  time 
''at  the  London  Inn.  I  did  not  keep  a  horse  there  or  use  one  on 
"  hire.    The  precise  time  I  went  was  the  twenty-fourth  September, 
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Sbepard,  one  of  those  witnesses,  was  offered  to  the 
Court  on  behalf  of  Mrs.  Trevanion. 

**  bat  I  cannot  tdl  the  preciie  time  of  my  leaTing.  I  know  the  one 
by  my  appointment  to  meet  Webb  or  fall  in  with  him,  but  I  can 
only  speak  to  the  period  of  my  departure  by  its  being  abottt  three 
weeks  after.  I  staid  at  Dover  that  length  of  time.  I  did  not  leave  the 
place  and  retnm,  but  remained  there,  except  going  out  for  a  walk. 
^'  I  returned  to  London  when  I  left"  Now  the  party  proponent 
doth  allege  and  propound,  that  the  said  Thomas  Shepard  hath  in  his 
said  recited  deposition,  and  also  in  his  said  recited  answer  to  the 
said  interrogatory,  knowingly  and  wilfully  deposed,  and  answered 
falsely  and  corruptly.  For  that  the  truth  and  fact  was  and  is,  and 
the  party  proponent  doth  aUege  and  propound,  that  the  said  Thomas 
Shepard  did  not  go  to  the  London  Inn,  situate  in  Council«Ha]l-street,in 
Dover  aforesaid,  on  the  said  twenty-fourth  day  of  September  in  the 
year  one  thousand  eight  hundred  and  thirty-five,  nor  at  any  other 
period  in  the  said  month  of  September,  nor  did  he  lodge  at  the  said 
inn  for  about  three  weeks  from  such  period,  nor  until  about  the 
middle  of  the  said  month  of  October,  nor  during  any  part  of  the  said 
period,  and  that  no  person  whosoever  lodged  or  resided  at  the  said 
inn  during  any  part  of  the  three  weeks  which  followed  the  twenty- 
fourth  day  of  September  in  the  said  year  one  thousand  eight  hun-» 
dred  and  thirty-five,  for  any  longer  period  than  the  space  of  four  or 
five  days  continuously.  And  the  party  proponent  doth  further  allege 
and  propound,  that  the  said  Tliomas  Shepard  in  or  about  the  latter 
end  of  the  month  of  February  now  last  passed,  did  in  het  go  to  the 
said  London  Inn,  situate  in  Council-HaU-street,  Dover,  aforesaid, 
for  the  first  time,  and  then  and  there  introduced  himself  as  an 
entire  stranger.  That  he  was  at  such  time  accompanied  to  the  said  inn 
by  a  person  of  the  name  of  Clark,  and  that  he,  the  said  Thomas 
Shepard,  and  the  said  Clark  at  such  time  passed,  at  the  said  inn,  by 
assumed  names  or  titles,  the  said  Clark  designating  himself  and 
being  designated  by  the  said  Thomas  Shepard  as  '*  Lord  Rodney,'' 
and  the  said  Thomas  Shepard  being  designated  by  the  said  Clark  as 
"the  Colonel,"  but  that  the  true  and  correct  names  of  the  said 
Thomas  Shepard  and  of  the  said  Clark  were  afterwards  discovered 
by  the  persons  belonging  to  the  said  inn,  as  in  the  next  subsequent 
article  is  set  forth.  And  that  the  said  Thomas  Shepard  and  the  said 
Clark  upon  such  occasions  remained  at  the  said  London  Inn  for  the 
apace  of  two  days,  and  then  quitted  the  same. 

3rd.  Whereas  the  said  Thomas  Shepard  hath,  in  his  answer  to  the 
thirty-third  general  interrogatory  administered  to  him  when  examined 
as  aforesaid,  deposed  and  answered,  amongst  other  things,  as  follows : 
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— "  For  myself  I  answer,  that  I  was  at  the  Bell  Inn  at  Lydden  on  two 
''occasions,''  and  also,   "Both  occasions  were  in  the  month  of 
"  October/'  (meaning  and  intending  the  month  of  October  in  the 
year  one  thousand  eight  hundred  and  thirty-five)  "  but  the  predse 
dates  I  cannot  fix  more  exactly :"  and  also,  "  I  will  swear  that  I 
was  at  the  said  inn  at  Lydden  on  those  two  occasions  in  October 
last ;"  and  also,  "  I  walked  to  and  from  the  inn  on  both  occasions/' 
And  whereas  the  said  Thomas  Shepard  hath  also,  in  his  answer  to 
the  forty'second  general  interrogatory  administered  to  him  when 
examined  as  aforesaid,,  deposed  and  answered  as  follows ; — "  I  have 
"  never  been  at  the  Bell  Inn  at  Lydden  since  the  occasion  I  deposed 
*'  of,  nor  hare  I  ever  conversed  with  any  of  the  people  belonging  to 
"  it."    Now  the  party  proponent  doth  allege  and  propoond,  that  the 
said  Thomas  Shepard  hath,  in  his  said  recited  answers  to  the'  said 
interrogatories,  knowingly   and   wilfully   deposed,   and  answered 
falsely  and  untruly.  ,  For  the  truth  and  fact  was  and  is,  and  the 
party  proponent  doth  allege  and  propound,  that  about  a  week  or  ten 
days  after  the  said  Thomas  Shepard  and  the  said  Clark  had  quitted 
the  London  Inn  at  Dover  aforesaid,  as  pleaded  in  the  next  preceding 
article^  to  wit,  on  the  ninth  day  of  March  in  the  present  year,  dne 
thousand  eight  hundred  and  thirty-six,  they  returned  thereto,  and 
again  assumed  the  said  pretended  titles  of ''  Lord  Rodney"  and  "  the 
"Colonel."    That  their  true  and  proper  names  became  known  at 
sych  time  to  the  persons  at  the  said  inn,  and  were  entered  in  the 
books  thereof  accordingly  from  their  frequently  addressing  each 
other  inadvertently  ju  Shepard  and  Clark  respectively.      And  the 
party  proponent  doth  further  expressly  allege  and  propound,  that  on 
the  following  morning,  (to  wit)  on  the  tenth  day  of  the  said  month 
of  March  now  last  passed,  the  said  Thomas  Shepard  and  the  said 
Clark  left  the  said  London  Inn  in  a  post-chaise,  ordered  at  and 
belonging  to  the  same,  and  proceeded  in  company  together  to  Lydden 
aforesaid,  where  they  the  said  Thomas  Shepard  and  the  said  Clark 
got  out  of  the  said  chaise,  and  went  into  the  said  Bell  Inn,  at  which 
they  had  ordered  the  postillion  or  chaise-driver  to  stop  and  where 
they  remained  for  a  considerable  time,  after  which  they  took  the  said 
chaise  on  and  discharged  the  same  at  Canterbury. 

4th.  Whereas  the  said  Thomas  Shepard  haUi,  at  the  commence- 
ment of  his  aforesaid  deposition  made  and  given  by  him  when 
examined  as  a  witness  in  this  cause,  described  himself  as  of  "  No.  26, 
"  Tavistock-street,  Covent  Garden,  in  the   county  of   Middlesex, 
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esquire:"     And  whereas  the  said  Thoinas    Shepard  hath,  at  the      Tre*amion. 
beginning  ofr  his  deposition  on  the  first  article  of  the  aforesaid  alle-  v    •.  -nd  *  . 
gation^  deposed,  amongst  other  things,  in  the  words  or  to  the  efiect  cumstaDces,  ' 
following,  namely, ''  I  have  no  house  in  town,  but  when  in  London  I  which  have  no 
*Modge  at  the  house  above  mentioned  i  I  have  no  residence  in  the  beanng  on  the 
"  country,  but  not  following  any  profession,  but  living  on  my  own  cauae,  cannot 
*'  resources,  I  travel  about  and  reside  at  hotels  i**    And  hath  also,  in  be  pleaded  in 
his  answer  to  the  thirteenth  general  interrogatory  administered  to  j^^'^j^JJ^^ 
him  on  his  examination  as  a  witness  on  the  aforesaid  allegation, 
deposed  and  answered^  amongst  other  things,  as  follows,  to  wit,  ''I 
''have  not  any  fixed  residence,  when  in  town  I  live  in  Tavistock- 
street,  as  I  deposed  i**    And  whereas  the  said  Thomas  Shepard  hath, 
in  his  answer  to  the  seeond  special  interrogatory  administered  to  him 
when  examined  as  aforesaid^  deposed  and  answered,  amongst  other 
things,  in  the  Words  or  to  the  efiect  following^  namely,  ''  I  hever  did 
in  my  life  reside  in  Frederick-street,  Hampstead-road^  nor  occupy 
any  lodging  therei  nor  did  I  ever  reside  at  Shaftesbury-placei 
**  Pimlico.  I  never  kept  the  Wheatsheaf  public-house  in  Marylebone- 
*'  street  I  I  deny  it  all :    And  hath  also,  in  his  answer  to  the  eighth 
special  interrogatory  administered  to  him  when  examined  as  afore- 
said, deposed  and  answered  in  the  words  or  to  the  effect  following, 
namely,  "I  deny  that  I  ever  lived  in  Shaftesbury-terrace,  Pimlico,  or 
*'in  any  house  in  the  Edgeware-road/'    Now  the  party  proponent 
doth  allege  and  propound  that  the  said  Thomas  Shepard  hath,  in  his 
said  recited  deposition,  and  also  in  his  said  recited  answers  to  the 
said  interrogatories,  knowingly  and  wilfuUy  deposed,  and  answered 
falsely  and  corruptly ;  for  the  truth  and  fact  was  and  is,  and  the 
party  proponentdoth  allege  and  propound  that  the  said  Thomas  Shepard 
did,  in  fact^  keep  the  aforesaid  Wheatsheaf  public-house  in  Maryle- 
bone-street,  in  the  county  of  Middlesex^  from  in  or  about  the  latter 
end  of  the  year  one  thousand  eight  hundred  and  twdnty-nine  until  in 
Or  about  the  year  one  thousand  eight  hundred  and  thirty-one.    That 
the  said  Thomas  Shepard  did  afterwards  for  some  time  live  and 
reside  in  Shaftesbury-terrace,  Pimlico,  in  the  same  county,  and  did, 
subsequently  thereto,  live  and  reside  in  Frederick-street,  Hampstead- 
h)ad,  in  the  same  coimty,  and  did  also  upon  one  occasion  live  and 
reside  at  No.  76,  in  the  Edgeware-road,  in  the  same  county.    And 
that  he,  the  said  Thomas  Shepard,  did,  in  fact,  so  live  and  reside,  or 
occupy  and  hold,  a  house  or  lodging  in  Frederick-street,  Hampstead- 
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vanion,  and  which  is  exceptive  to  the  evidence  of 
Thomas  Shepard,  a  witness  who  had  been  examined 

road,  at  the  verf  time  of  his  prodactioD  and  examination  in  chief, 
and  upon  interrogatorieB  as  a  witness  in  this  cause.  And  the  partf 
proponent  doth  further  allege  and  propound  that  Thomas  Shepard, 
who  so  kept  the  Wheatsheaf  public-house  in  Marylebone-street  as 
aforesaid;  and  Thomas  Shepard  who  so  lived  and  resided  in  Shaltet- 
bury-terrace,  Pimlico^  as  aforesaid;  and  Thomas  Shepard  who  so 
lived  and  resided  in  Frederick- street,  Hampstead-road,  as  aforesaid; 
and  Thomas  Shepard  who  lived  and  resid^  at  No.  70,  in  the  Edge- 
ware-road,  as  aforesaid ;  and  Thomas  Shepard,  the  pretended  witness 
produced  and  examined  on  the  aforesaid  allegation  given  in  and  ad- 
mitted in  this  cause,  and  therdn  describing  himself  as  residing  at 
No.  26,  Tavistock-street,  Covent-garden,  in  the  county  of  Middlesex, 
esquire,  was  and  is  one  and  the  same,  and  not  divers. 

5th.  Whereas  the  said  Thomas  Shepard  hath  in  his  answer  to  the 
fifth  general  interrogatory  administered  to  him  on  his  examination 
as  a  witness  on  the  aforesaid  allegation,  deposed  and  answered 
amongst  other  things  as  follows,  to  wit.  **  The  first  person  to  whom 
**  I  ever  mentioned  the  circumstances,  of  which  I  have  deposed  on 
**  my  examination,  was  a  fnend  of  mine  of  the  name  of  Pook  $  he 
lives  at  No.  14,  Princes-street,  Cavendish-square;  it  is  about  three 
months  ago  i"  and  also,  *'  In  about  a  fortnight  after  my  friend 
Pook  recalled  <o  my  recollection  what  I  had  told  him,  and  asked  me 
'*if  I  should  have  any  objection  to  state  it  again  before  a  solicitor;  I 
''  said  it  was  a  devilish  disagreeable  thing  and  I  had  rather  not,  but 
''he  said  I  might  be  compelled,  and  so  I  consented,  and  my  friend 
"  Pook  then  took  me  to  the  office  of  Mr.  Diffnam,  in  Gerrard-street, 
"  Soho,  and  he  questioned  me  as  to  what  I  had  seen  of  Miss  Brere- 
''  ton  at  Dover,  and  I  told  him  the  outlines  of  it  :*'  And  whereas  the 
said  Thomas  Shepard  hath  also,  in  his  answer  to  the  fifteenth  general 
interrogatory  administered  to  him  when  examined  as  aforesaid, 
deposed  and  answered,  amongst  other  things,  as  follows,  to  wit,  "  I 
certainly  will  swear  that  my  said  visit  to  Dover  was  not  made 
designedly  or  expressly  for  any  purposes  connected  with  this  suit;" 
and  also,  ''  I  will  and  do  swear  that  at  that  time  J  had  not  ever  had 
any  interview  or  consultation  with  or  instruction  from  the  produ- 
cent,  or  any  person  on  his  behalf,  concerning  the  suit  or  evidence 
to  be  sought  or  adduced  against  her ;  I  was  an  entire  stranger  to 
"  all  the  parties ;"  And  whereas  the  said  Thomas  Shepard  hath  also, 
in  his  answer  to  the  sixteenth  general  interrogatory  administered  to 
him  when  examined  as  aforesaid,  deposed  and  answered,  amongst 
other  things,  as  follows,  to  wit,  "The  only  acquaintance  I  have  with 
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Mr.  Dignam  is  through  this  business;  it  was  mj  friend  Mr.  Pook 
who  introduced  me  to  him ;"  and  also,  "  I  do  understand  Mr.  Dig- 
nam to  be  Mr.  IVeyanion^s  attorney*  but  I  don't  know  how 
long  he  has  been  so,  nor  of  his  being  one  of  many  agents  employed 
by  himi'^  and  also,  "  I  am  not  aware  what  steps  Mr.  Dignam  has 
'*  taken  to  obtain  other  evidence  in  the  business.  I  know  nothing  of 
"  his  being  at  Dover  to  beat  up  for  evidence."  Now  the  party  pro- 
ponent doth  allege  and  propound  that  the  said  Thomas  Shepard  hath, 
in  his  said  recited  answers  to  the  said  interrogatories,  knowingly  and 
wilfully  deposed  and  answered  falsely  and  untruly :  for  the  truth  and 
fact  was  and  is,  and  the  party  proponent  doth  allege  and  propound 
that  the  said  Thomas  Shepard  had,  long  previously  to  the  periods 
deposed  of  by  him  as  aforesaid,  well  known  the  said  James  Dignam, 
who  was  and  is  an  attorney  now  residing  and  carrying  on  his  business 
at  No.  26,  in  Gerrard-street,  Soho,  in  the  county  of  Middlesex,  and 
who  previously  thereto  resided  and  carried  on  his  said  business  at 
No.  2,  in  Bride-court,  Fleet-street,  afterwards  at  No.  1,  in  Wamford- 
court,  Throgmorton-street,  afterwards  at  No.  20,  in  Throgmorton- 
street,  respectively  in  the  city  of  London,  afterwards  at  No.  69,  in 
Newman-street,  Oxford-street,  afterwards  at  No.  26,  in  Tavistock- 
street,  Covent-garden  aforesaid,  and  afterwards  at  No.  6,  in  King- 
street,  Holbom,  respectively  in  the  said  county  of  Middlesex,  and 
had  employed  the  said  Dignam  as  his  attorney  in  various  matters  of 
business.  And  the  party  proponent  doth  further  allege  and  propound 
that  the  said  James  Dignam  accompanied  the  said  Thomas  Shepard 
and  the  said  Clark  to  ibe  London  Inn,  in  Dover  aforesaid,  upon  the 
occasion  of  their  going  to  the  sud  inn  on  the  ninth  day  of  March 
last,  as  pleaded  in  the  third  article  of  this  allegation,  and  was  upon 
such  occasionlin  company  and  in  communication  with  them  at  the 
said  inn. 

6th.  That  on  or  about  the  day  of  ,  one  thousand 

eight  hundred  and  thirty-six,  a  rule  was  obtained  out  of  his  Ma- 
jesty's Ckmrt  of  King's  Bench,  calling  upon  the  editor  or  proprietors 
of  the  Satirist  Newspaper  to  show  cause  why  a  criminal  information 
should  not  be  filed  against  him,  her,  or  them  for  publishing  in  the 
smd  newspaper,  of  the  twenty-ninth  day  of  May,  one  thousand  eight 
hundred  and  thirty-six,  a  libellous  attack  on  the  character  of  one 
Simon  Digby,  esquire,  therein  represented  or  held  out  as  a  common 
gambler,  and  of  that  description  usually  denominated  ''legs,"  or 
*' blacklegs."  And  the  party  proponent  doth  expressly  aUege  and 
propound  that  for  the  purpose  of  obtaining  or  assisting  in  obtaining 
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In  opposition  to  the  admission  of  the  allegation, 
it  has  been  suggested,  that  the  Court  may,  without 

the  discharge  of  Bodi  rule,  one  Thomas  Shepard  did  on  or  about  ihe 
elerenih  day  of  the  month  of  June,  one  thousand  eight  hundred  and 
thirty-six,  make  and  swear  to  a  certain  affidavit  exhibited  in  the  said 
coort  on  behalf  of  the  said  editor  or  proprietors  of  the  said  newspaper, 
wherein  he  described  himself  as  of  "  Frederick-street,  Hampstead- 
*'  road,  in  the  county  of  Middlesex,  gentleman,"  and  in  which  affidavit 
he,  the  said  Thomas  Shepard,  amongst  other  things,  swore  that 
about  four  years  ago  he,  the  said  Thomas  Shepard,  being  at  Brighton, 
was  there  introduced  to  the  said  Simon  Digby,  who,  he  in  his  said  affi- 
davit stated,  was  commonly  known  by  the  name  of  ^  King  Digby,'' 
and  that  he  the  said  Thomas  Shepard  became  intimately  acquainted 
with  the  said  Simon  Digby.  That  some  time  after  this  introduction 
the  said  Simon  Digby  called  upon  him,  the  said  Thomas  Shepard,  at 
his  then  residence  in  Shaftesbury-temce,  Pimlico,  in  the  county  of 
Mtddksez,  and  that  upon  his,  the  said  Thomas  Shepard's  invitation, 
the  said  Simon  Digby  dined  with  him,  and  that  after  dinner  the  said 
Simon  Digby  proposed  to  him  to  hare  a  game  at  cards,  at  the  same 
time  observing  to  him^  the  said  Thomas  Shepard,  that  he,  the  said 
Simon  Digby,  would  give  him  his  revenge  for  the  few  pounds  which 
he,  the  said  Simon  Digby,  had,  at  Brighton  aforesaid,  won  of  him, 
the  said  Thomas  Shepard.  That  they  accordingly  commenced  play- 
ing at  cards  at  {i  game  called  ecart^,  and  that  the  said  fiUmon  Digby 
won  of  him,  the  said  Thomas  Shepard,  from  eighty  to  eighty-five 
pounds.  That  he  the  said  Thomas  Shepard  being  surprised  at  this, 
watched  the  movements  of  the  said  Simon  Digby  and  detected  him 
slipping  the  king,  commonly  called  **  palming,"  for  the  purpose  of 
cheating  and  defrauding  him,  the  said  Thomas  Shepard.  That  upon 
making  this  discovery,  he>  the  said  Thomas  Shepard,  seised  the  wrist 
of  the  said  Simon  Digby,  and  that  upon  so  doing  the  said  Simon  Digby 
became  greatly  alarmed  and  acknowledged  that  he  had  slipped  the 
king,  and  that  an  altercation  ensuing  between  them,  the  said  Simon 
Digby,  in  dread  of  an  exposure,  returned  to  him,  the  said  Thomas 
Shepard,  the  money  he  had  so  won  as  last  aforesaid,  and  confessed 
to  him  that  he  had  so  palmed  the  king  for  the  purpose  before-men- 
tioned. As  in  and  by  the  original  affidavit  so  made  and  sworn 
to  by  the  said  Thomas  Shepard,  now  remaining  filed  of  record  in  his 
Majesty's  Crown  Office  in  the  Temple,  London,  and  to  be  produced 
at  the  hearing  of  this  cause,  will  more  fully  appear. 

7th,  That  in  supply  of  proof  of  the  premises  pleaded  and  set  forth 
in  the  next  preceding  article,  and  to  all  other  intents  and  purposes 
in  the  law  whatsoever,  the  party  proponent  doth  exhibit  and  hereto 
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injury  to  the  party,  suspend  this  allegation,  and  it 
is  said  that  other  witnesses  have  been  examined  on 

annex  and  praya  may  be  here  read  and  inserted,  and  taken  as  part 
end  pared  hereol»  a  certain  paper  writing  marked  with  the  letter  (A)» 
and  doth  allege  and  propound  the  same  to  be  and  contain  a  true  and  offi- 
cialcopy  of  the  aforesaid  affidavit  made  and  sworn  to  by  the  said  Thomas 
Shepard,  as  in  the  next  preceding  article  is  set  forth.  That  the  same 
hath  been  duly  extracted  from  the  records  of  His  Majesty's  Court  of 
King's  Bench,  kept  at  the  Crown  Office  aforesaid,  and  hath  been 
carefully  collated  and  examined  with  the  original  affidavit  of  the  said 
Thomas  Shepard  now  remaining  filed  of  record  therein,  and  hath 
been  found  to  agree  therewith.  And  the  party  proponent  doth 
expressly  allege  and  propound,  that  lliomas  Shepard,  who  made  and 
swore  to  the  said  affidavit,  and  Thomas  Shepard,  a  witness  produced; 
sworn,  and  examined  in  this  cause  on  behalf  of  John  Charles 
Bettesworth  Tkvvanion,  esquire,  party  in  this  cause,  and  the  witness 
whose  evidence  is  now  excepted  to,  was  and  is  one  and  the  same 
person,  and  not  divers. 

8tfa.  That  after  the  examination  in  chief  of  the  said  Thomas 
Shepard  as  a  witness  in  this  cause,  to  wit,  on  or  about  the  sixteenth 
day  of  June  now  last  passed,  certain  special  interrogatories  were 
administered  to  him  on  the  part  and  behalf  of  Charlotte  Trevanion, 
wife  of  the  said  John  Charles  Bettesworth  Trevanion»  and  four  of 
which  said  special  interrogatories  were  in  the  terms  following,  to  wit. 
— ^*  Fourth,  Do  you  not  know  or  have  you  not  heard,  and  do  yon  not 
believe,  that  on  or  about  the  thirteenth  day  of  June,  in  the  present 
year,  a  question  came  before  the  Court  of  King's  Bench  relative  to 
a  rule  obtained  against  the  editor,  or  proprietor,  or  proprietors  of 
the  aforesaid  Satirist  Newspaper,  to  shew  cause  why  a  criminal 
information  should  not  be  filed  against  him,  or  them  for  publishing 
a  libel  in  the  said  newspaper  of  the  twenty-ninth  day  of  May  last, 
reflecting  on  the  character  of  a  person  named  Simon  Digby  ?  Did 
not  such  libel,  as  you  know,  or  have  heard  and  believe,  state  that 
the  said  Simon  Digby  was  more  generally  called  King  Digby  from 
his  skill  in  palming  that  card  at  the  game  of  ectarte,  and  that  he  had 
"long  enjoyed  an  enviable  notoriety  amongst  the  'legs,'  and  waa 
then  living  in  obscurity  in  Devonshire,  but  that  he  had  been  at  the 
last  Epsom  races  sharply  on  the  look-out  for  flats,  or  to  such  or 
the  like  effect  ?  Pid  you  not,  for  the  purpose  of  meeting  the  said 
question,  make  and  swear  to  an  affidavit  on  behalf  of  the  said 
editor,  or  proprietors,  or  proprietor  of  the  said  Satirist  Newspaper, 
*'and  was  not  such  affidavit,  as  you  know,  or  have  heard  and 
"  believe,  made  use  of  upon  the  said  occasion  on  his  or  their  behalf) 
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the  same  plea,  and  that  the  teBtimony  of  this  witness 
may  ultimately  turn  out  not  to  be  important ;  of 
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Did  yoa  not  swear,  amongst  other  tbings,  in  soch  affidavit,  that 
"the  said  Simon  Digby  had  in  fact  been  guilty  of  practiring  what  is 
"  termed  '  pabning*  at  the  game  of  ecart^  and  that  he  was  known 
"amongst  the  '  legs'  at  Brighton  by  the  name  or  title  of '  King  Digby* 
"inconsequence  thereof,  and  that  you  were  introduced  to  him  at 
"  Brighton,  or  to  such  very  effect  ?  Did  you  not  also  therein  swear 
"  that,  after  such  your  introduction  to  him,  the  said  Simon  Digby 
called  upon  you  at  your  then  residence  at  Shaftesbury-place, 
Pimlico,  and  that  on  your  invitation  he  dined  with  yon,  or  that  on 
his  invitation  you  dined  with  him,  and  which,  and  that  after  dinner 
the  said  Simon  Digby  proposed  to  have  a  game  at  cards,  saying  he 
would  give  you  your  revenge  for  the  few  pounds  he  had  won  oi  you 
at  Brighton  ?  That  you  accordingly  commenced  playing  at  cards, 
"  and  that  the  said  Simon  Digby  won  eighty-five  pounds,  or  some 
"and  what  other  sum:  That  you  were  surprised  at  this,  and  that 
"you  watched  the  movements  of  the  said  Simon  Digby,  and  detected 
him  palming  a  card  for  the  purpose  of  cheating  you :  That  upon 
your  making  this  discovery,  you  seised  the  wrist  of  the  said  Simon 
Digby,  who  then  became  alarmed,  and  acknowledged  that  he  had 
slipped  the  king,  and  returned  to  you  all  the  money,  and  confessed 
he  had  palmed  the  king,  or  to  such  or  the  like  effect  I  Will  you 
swear  that  you  did  not  in  the  said  affidavit  swear  to  the  very  same 
effect  as  now  interrogate  ?  If  yea,  in  what  respect  will  yon  now 
swear  that  you  did  not  in  the  said  affidavit  swear  to  die  effisct 
interrogate,  and  how  otherwise  will  you  now  swear  that  you 
swore  in  th«  said  affidavit  in  respect  to  any  or  either  of  the  matters 
interrogate)  Ff^A.  At  or  by  whose  instigation,  solicitation,  or 
procurement,  did  you  make  and  swear  to  the  affidavit  inquired 
after  by  the  next  preceding  interrogatory,  and  for  what  motive  or 
inducement  did  you  make  and  swear  to  the  same  I  Who  drew  up 
and  prepared  the  said  affidavit,  and  from  whose  instructions  ?  Will 
you  swear  that  the  same  was  not  directly  or  indirectly  drawn  up  or 
prepared  by  or  from  the  direction  or  instructions  of  Dignam, 

the  agent  or  attorney  of  the  producent  in  this  cause }  Will  you 
swear  that  the  said  Dignam  was  not  in  any  manner,  either  direcUy 
or  indirectly,  concerned  in  or  connected  with  the  preparation  of  or 
swearing  to  the  said  affidavit  by  you?  Will  you  swear  that  the 
said  Dignam  was  not,  either  directly  or  indirectly,  and  in  what 
manner,  and  on  whose  behalf  connected  with  the  said  proceedings  ? 
"  Sixth.  When,  where,  and  by  whom'  were  you  introduced  to  the 
said  Smion  Digby,  and  who  was  or  were  present  at  the  time  ?    To 
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this  it  is  impossible  for  me  to  form  an  adequate 
judgment)  for  if  I  were  to  read  the  whole  of  the 


u 


M 


M 


t* 


M 


M 


«C 


what  Megs'  at  Brighton  was  the  said  Simon  D]gby»  to  your  know* 
ledge»  known  by  the  name  or  title  of  '  King  Digby  ?'  How  soon 
after  any  such  introduction  did  the  said  Simon  Digby  call  upon 
you  at  your  then  residence  in  Shaftesbury^place,  Pimlico ;  at  what 
precise  time  did  he  so  call  upon  you»  and  who  was  or  were  present 
at  such  time  ?  When  precisely,  and  where  did  the  said  Simon 
Digby  dine  with  yon,  as  you  stated  in  the  said  affidavit,  and  who  was 
or  were  present  at  the  time  }  Was  he  at  such  time  known  to  you  by 
"  the  said  name  or  title  of  '  King  Digby  V  When  precisely,  and 
"where  did  you  and  the  said  Simon  Digby  play  at  cards  after  such 
**  dinner,  and  who  was  or  were  present  at  the  time  ?  Was  it  at  your 
*'own  house  or  at  a  gaming-house  i  and  if  the  latter,  by  what  name 
**  is  the  same  usuaUy  known  ?  Who,  by  name,  was  or  were  present 
when  you  detected  (if  yoii  did  detect)  the  said  Simon  Digby  in 
palming  a  card,  and  when  you  seised  (if  you  did  seize)  the  wrist  of 
^  the  said  Simon  Digby ;  and  where  do  such  persons  respectively  or 
**  where  does  such  person  reside }  Upon  your  oath,  did  not  your 
"  aforesaid  affidavit  omit  aU  mention  of  time,  place,  or  the  presence 
''of  any  other  person  or  persons?  Will  you  swear  that  you  were 
ever  at  any  time  in  the  company  of  the  said  Simon  Digby  in  the 
presence  of  any  third  persons  or  any  third  person  known  to  the  said 
Simon  Digby  }  If  yea,  who  by  name  and  where  do  such  persons 
or  does  such  person  reside }  Seventh,  Let  the  paper  writing,  hereto 
annexed  and  marked  No.  1,  be  produced  and  shown  to  the  said 
Thomas  Shepard ;  and  let  him  be  further  asked : — Upon  your  oath, 
**  is  not  the  same,  as  you  know  or  believe,  a  true  copy  ^f  the  affidavit 
''made  and  sworn  to  by  you  as  before  intenrogate ?  Will  you  swear 
that  the  same  is  not  so?  In  ^i^hat  respect  will  you  swear  that  the 
same  differs  therefrom  ?"  And  the  party  proponent  doth  expressly 
allege  and  propound  that,  notwithstanding  the  premises  in  the 
fourth,  sixth,  and  seventh  preceding  articles  of  this  allegation 
pleaded,  he,  the  said  Thomas  Shepard,  in  answer  to  the  said  special 
interrogatories  severally  and  respectively,  hath  sworn  and  deposed 
in  the  terms  following,  to  wit :  To  tiie  said  fmtrth  interrogatory,—, 
I  have  no  knowledge  of  the  matter  inquired  after  in  this  interroga- 
tory, except  from  reading  it  in  the  newspaper.  I  think  it  was  in 
the  Morning  Herald,  in  one  of  the  eating-houses  in  the  city,  that  I 
"  read  it :  I  read  as  far  as  J  recollect  that  one  Thomas  Sheppard  had . 
applied  for  a  rule  in  the  Court  of  King's  Bench,  in  June  of  this 
present  month,  last  Tuesday  I  think,  for  a  criminal  information 
against  the  Editor  of  the  Satirist  Newspaper  for  a  libel  on  one 
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^^^       depositions  in  the  cause,  it  would  not  be  competent 
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Tbbm, 
Nov.  17th. 

tod^MMo.    '^Simaa  Digby.    I  tmd  it,  hmng  mj  attentkm  diwm  to  it  oa 

TftBTANioir     ''aoMimt  of  the  mmhntf  in  the  nume,  but  it  was  not  mj  name;  it 

tfjMfiflC        "was  spelt  with  two  'p's/  mine  is  with  one,  and  I  was  not  the 

Tbbvaiiiox.     <«penon.    I  deny  all  knowledge  of  the  tnnsactiott.    Imadenoaffi- 

davit  in  the  matter.    I  do  not  know  the  intemgale  Simon  Digby 
or  King  Digby,  or  by  whatever  name  he  is  called."    To  die  said 
^k  interrogatory,—^'  I  know  nothing  o(  the  affidavit  nor  of  Mr. 
"  Dignam  preparing  it,  if  made  by  any  one.    I  was  in  no  way  con- 
nected with  the  matter."    To  the  said  nxik  interrogatory, — I  have 
no  knowledge  of  the  said  Simon  Digby.    I  never  played  at  cards 
with  him.    I  never  dined  in  his  company  at  Brighton  or  ShaHtes- 
bory-plaoe,  or  any  place,  or  any  wliere.    I  never  was  in  his  com- 
pany at  all."    And  to  the  said  tevemih  intem^gatory,  (after  the  copy 
of  the  affidavit  or  exhibit  annexed  to  and  described  in  the  interroga- 
tory had  been  referred  to  the  said  witness  and  perused  by  him^) 
'  I  solemnly  deny  all  knowledge  of  the  transaction  therein-mentioned, 
except  from  reading  the  account  of  it  in  the  public  paper.    That 
**  affidavit  was  not  made  by  me.  In  the  paper  I  am  positive  the  name 
was  with  two  '  p's,'  and  I  observe  there  is  an  erasure  in  the  name 
as  spelt  in  the  affidavit,  as  if  it  was  copied  diffiBrently  and  with  a 
*'  second  *  p*  at  Srrt ;  but  it  does  not  rekte  to  me."    And  the  party 
proponent  doth  further  expressly  allege  and  propound  that,  by  reason 
of  the  premises,  the  said  Thomas  Shepard  hath,  in  such  his  answers  to 
the  said  special  interrogatories,  knowingly  and  wilfully  sworn  and 
deposed  falsely  and  connptly. 

9th.  That  the  names  ''Thomas  Shepard,"  severs!  times  set  and 
subscribed  to  the  original  deposition  made  and  sworn  to  by  Thomas 
Shepard,  the  witness  produced,  sworn,  and  examined  in  this  cavse, 
and  whose  evidence  is  now  excepted  to,  were  and  are  of  the  own 
proper  handwriting,  and  subscription  of  Thomas  Shepard  who  kept 
the  Wheatsheaf  public-house  in  Marylebone-street,  and  who  after- 
wards lived  and  resided  in  Shaftesbury-terrace,  Pimlico,  and  after 
that  in  Frederick-street  Hampstead-road,  and  who  also  at  one  time 
*  lived  and  resided  at  No.  70  in  the  Edgeware-road,  severally  in  the 
county  of  Middlesex,  all  as  in  the  fourth  preceding  article  of  this 
allegation  pleaded,  and  are  so  weU  known  or  believed  to  be  by  divers 
persons  of  good  character,  credit,  and  reputation,  who  knew  and 
were  well  acquainted  with  the  said  Thomas  Shepard  whilst  living 
and  residing  in  the  aforesaid  several  places,  all,  some,  or  one  of  them, 
and  who  have  frequeoily  seen  the  said  Thomas  Shepard  write  and 
subscribe  his  name  to  writings,  and  who  have  thereby  or  by  other 
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testimony  of  this  witness  would  be  important  to  the 
disposal  of  the  cause.     It  is  true  that  there  are 

mmma  become  well  acqouoted  with  kis  msoiMr  and  ehancter  of 
handwritiiig  and  eubscriptioii.  Also  that  the  names  "  Thomas  She- 
pard  set  and  subscribed  to  the  original  affidavit,  now  HBmaining  filed 
of  record  in  his  Majesty's  Crown  Office  in  the  Templ«»  London,  as 
in  the  sixth  and  seventh  preceding  articles  of  this  allegatbn  ife  pleaded, 
were  and  are  of  the  own  proper  handwriting  and  sinbscription  of 
Thomas  Shepard  who  kept  the  Wheatsheaf  pubtic-hoose  in  Maryle^ 
bone^treet,  and  who  afterwards  lived  and  resided  in  Shaftesbury- 
terrace,  Pimlico,  and  after  that  in  Frederick-street,  Hampstead-road, 
and  who  also  at  one  time  lived  and  resided  at  No.  70,  in  the  Edge- 
ware-road,  severally  in  the  county  of  Middlesex,  all  as  in  the  fourth 
preceding  article  of  this  allegation  pleaded  as  aforesaid,  and  are  so 
weU  known  or  believed  to  be  by  divers  persons  of  good  character, 
credit,  and  reputation,  who  knew  and  were  well  acquainted  with  the 
said  Thomas  Shepard  whilst  living  and  residing  in  the  aforesaid 
several  places*  all,  some,  or  one  of  them,  and  who  have  frequently 
seen  the  said  Thomas  Shepard  write  and  subscribe  his  name  to 
writings,  and  who  have  ther^  or  by  other  means  become  weU 
acquainted  with  his  manner  and  character  of  handwriting  and  8ub> 
Bcription.  Also  that  the  names  *'  Thomas  Shepard"  several  times  set 
and  subscribed  to  the  aforesaid  original  depositions,  and  the  names 
''  Thomas  Shepard"  set  and  subscribed  to  the  aforesaid  original  affi- 
davit, were  and  are  of  the  proper  handwriting  and  sabecription  of 
one  and  the  same  person  and  not  of  divers,  and  are  so  well  known 
or  fully  believed  to  be  by  divers  persons  of  good  character,  credit, 
and  reputation,  accustomed  to  examine  the  formation  of  the  letters 
of  different  handwritings  and  subscriptions,  and  from  their  general 
occupations,  and  otherwise  well  skilled  hi  handwriting. 

10th.  Whereas  the  said  Thomas  Shepard  hath  in  his  answer  to  the 
twelfth  general  interrogatory,  administered  to  him  on  his  examinaf 
tion,  as  a  witness  on  the  aforesaid  aUegation,  deposed  and  answered, 
amongst  other  things,  as  follows,  to  wit  i-^**  Hie  amount  of  my  annual 
income  is  about  three  hundred  pounds  per  year.  It  is  derived 
partly  from  leasehold  estate  and  partly  from  cash*  The  leasehold 
brings  me  about  £94  a-year.  It  is  situate  at  Somer's-town ;  in 
"  Back-lane  there.  It  consists  of  four  small  houses  let  to  woildng 
people :  plasterers  and  such  persons.  One,  a  Mr.  Henry  Brown, 
who  pays  me  £24  a-year,  another  named  Johnson,  who  pays  £26 
a-year;  this  is  No.  18,  the  other  No.  17,  a  third  named  William 
"  Stone,  pays  £24^  and  the  fourth,  named  Hemmings,  pays  £20. 
"  There  is  a  small  ground-rent  of  £5  to  be  deducted,  so  that  the  net 
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oases  in  which  the  Court  may  nsefullj  and  witfaoat 
danger  suspend  the  admission  of  an  exceptive  alle« 

income  is  £89."  Now  the  party  proponent  doth  allege  and  propoond, 
that  the  said  Thomaa  Shepard  hath  in  hie  said  recited  answer  to  the 
said  interrogatory  knowingly  and  wilfnlly-  deposed  and  answered 
falsely  and  nntruly*  For  that  the  truth  and  fttct  was  and  isi  and  the 
party  proponent  doth  allege  and  propound,  that  there  is  not  and  was 
not  at  the  time  at  which  the  said  l*homas  Shepard  deposed  and 
answered  as  aforesaid,  to  wit,  in  the  month  of  June  in  the  year  one 
thousand  eight  hundred  and  thirty-six,  any  place  in  Somer's-town 
aforesaid  called  or  known  hy  the  name  of  Back-lane,  nor  are  there  at 
this  present  time ;  nor  were  there  during  the  month  of  June  afore- 
said any  persons  known  by  the  names  of  Henry  Brown,  Johnson, 
William  Stone,  or  Hemmings,  and  agreeing  with  the  descriptions  of 
such  alleged  persons  so  deposed  of  as  aforesaid  by  the  said  Thomas 
Shepard,  residing  in  any  lane,  street,  or  place  in  Somer's-town  afore* 
said. 

nth.  Whereas  the  said  Thomas  Shepard  hath  also  in  his  deposi- 
tion on  the  first  article  of  the  said  allegation  deposed,  amongst  other 
things,  in  the  words  or  to  the  effect  following,  namely—"  Nor  did  I 
at  Dover  know  Mrs.  Treranion  by  that  name,  but  considered  her  to 
be  a  Miss  Brereton,  and  heard  her  spoken  of  by  that  name.  The 
first  time,  as  well  as  I  recollect  it  to  have  been,  that  I  saw  her  was 
about  four  days  after  I  had  gone  to  Dover.  I  was  at  the  Ship 
**  Hotel  in  the  afternoon,  about  four  or  fire  o'clock,  taking  wine 
with  a  friend,  a  young  man  named  Hendry,  who  is  since  gone  to 
Spain  in  some  situation  in  General  Evans's  service,  I  think  as 
commissariat,  and  whilst  sitting  with  him  at  oqe  of  the  boxes  in 
"  the  coffee-room,  a  person  in  the  room,  whom  I  had  heard  addressed 
as  Mr.  Wright,  but  did  not  know,  said  to  his  friend,  who  was  a 
stranger  to  me,  in  alhiaion  as  I  supposed  to  some  female  then 
pasauig, '  There  goes  Miss  Brereton,'  adding '  a  damned  nice  piece ;' 
bemg  dose  to  him  I  heard  his  words,  and  I  peeped  through  the 
window,  which  is  a  bow,  and  saw  two  ladies  coming  up,  walking 
"  arm  in  arm,  both  rather  tall,  and  the  one  within  or  nearest  to  the 
"  window  I  understood  him  to  pcnnt  out  to  his  friend  as  Miss  Brere- 
"  ton."  Now  the  party  proponent  doth  allege  and  propound,  that 
the  said  Thomas  Shepurd  hath  in  his  said  recited  deposition  know- 
ingly and  wilfully  deposed  falsely  and  untruly.  For  the  party  pro- 
ponent doth  allege  and  propound,  that  there  is  not,  and  was  not  in 
the  month  of  September  or  October,  one  thousand  eight  hundred 
and  thirty-five,  any  coffee-room  in  the  Ship  Hotel  in  Dover  aforesaid 
containing  any  boxes  or  other  divisions  whatever. 
12tfa.  That  all  and  singular  the  premises  were  and  are  true,  &c. 
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gation.    But  they  are  cases  very  diflTerent  from  the 
present.    Cases  where  according  to  the  pfea  and  the 

THE  EXHIBIT  MARKED  (A). 

In  the  King's  Bench. 

THOMAS  SHEPARD,  of  Frederick-street,  Hampstead-road,  in 
the  County  of  Middlesex,  Gentleman,  maketh  oath  and  saith.  That 
ahout  four  years  ago,  heing  at  Brighton,  he  this  deponent  was  there 
introduced  to  Simon  Dighy,  who  this  deponent  saith  is  commonly 
known  hy  the  name  of  "  King  Dighy/'  and  who  is  the  person  who 
hath  made  an  affidavit  in  support  of  an  application  to  this  Honour- 
able Court  for  a  criminal  information  against  John  Prichard  Eve 
and  Sophia  Sylvester  Parlby,  and  this  deponent  became  intimately 
acquainted  with  the  said  Simon  Digby :  That  some  time,  after  this 
introduction  the  said  Simon  Digby  called  upon  this  deponent,  at  his 
this  deponent's  then  residence  in  Shaftesbury-terrace,  Pimlico,  in 
the  County  of  Middlesex;  and  upon  this  deponent's  invitation  the 
said  Simon  Digby  dined  with  this  deponent ;  and  that  after  dinner 
the  said  Simon  Digby  proposed  to  this  deponent  to  have  a  game  at 
cards,  at  the  same  time  observing  to  this  deponent  that  he  the  said 
Simon  Digby  would  give  this  deponent  his  revenge  for  the  few 
pounds  which  the  said  Simon  Digby  had,  at  Brighton  aforesaid,  won 
of  this  deponent :  And  deponent  saith  that  the  said  Simon  Digby 
and  this  deponent  accordingly  then  and  there  commenced  playing  at 
cards  at  a  game  called  "  eeart^"  and  the  said  Simon  Digby  won  of 
this  deponent  from  eighty  to  eighty-five  pounds ;  and  that  this  depo- 
nent, being  surprised  at  this,  watched  the  movements  of  the  said  Simon 
Digby,  and  detected  the  said  Simon  Digby  slipping  the  king, 
commonly  called  **  palming,"  for  the  purpose  of  cheating  and  de- 
frauding this  deponent :  That  upon  deponent  making  this  discovery, 
he  this  deponent  seized  the  wrist  of  the  said  Simon  Digby,  and  upon 
80  doing  he  the  said  Simon  Digby  became  greatly  alarmed,  and 
acknowledged  that  he  had  sHpped  the  king;  and  an'  altercation 
ensued  between  him  and  this  deponent,  the  said  Simon  Digby,  in 
dread  of  an  exposure,  returned  this  deponent  the  money  he  had  so 
won  as  last  aforesaid,  and  confessed  to  this  deponent  that  he  had  so 
palmed  the  king  for  the  purpose  before  mentioned. 
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Sworn  in  Open  Court 


THOMAS  SHEPARD. 


the  11th  day  of  Jime,  1836, 
By  Uie  Court. 
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evidence  of  the  witness  himself,  the  testimony  may 
probably  Twt  be  of  great  importance^  and  where  the 
contradictions  pleaded  in  the  exceptive  allegation 
are  of  a  less  stringent  hind^  than  in  the  present  case. 
The  witness  in  this  case  expressly  depoises,  to  seeing 
Mrs.  Trevanion  at  the  Bell  Inn  at  Lvdden,  in  com- 
pany  with  a  gentleman,  and  it  is  here,  and  on  this 
occasion^  that  the  adultery  is  pleaded  to  have  oc- 
curred* 

It  is  not  sufficient  in  such  a  case  for  the  parties 
producing  the  witness  to  say  that  they  will  not 
rely  on  the  evidence  of  the  witness  after  publication. 
The  other  party  has  a  right  if  she  can  produce  an 
admissible  exceptive  allegation  to  have  it  admitted. 

The  proving  such  exceptive  allegation  may  leave 
the  case  in  a  very  different  position  than  if  the 
witness  had  not  been  examined  at  all.  The  pro* 
ducing  a  witness  clearly  perjured,  is  not  an  unim- 
portant ingredient  in  any  cause  :  its  effect  may  be 
more  or  less  prejudicial  to  the  party,  according  to 
the  circumstances  of  the  case. 

With  regard  to  the  expenses  falling  on  the  hus- 
band :  the  length  of  the  cause,  and  the  conse- 
quences in  respect  to  the  husband^s  pecuniary  re- 
sources may  be  much  to  be  deplored,  but  it  is 
wholly  impossible,  almost  at  the  conclusion  of  a 
cause  where  the  husband  has  brought  in  a  new  plea 
after  pubUcatianf  alleging  a  fresh  act  of  adultery^ 
that  I  should,  on  that  ground  alone,  ejcclude  an  ex- 
ceptive allegation. 

I  will  now  proceed  to  consider  the  contents  of  the 
allegation,  to  see  what  parts  are  in  substance  clearly 
admissible  on  principles  not  controverted^  and  what 
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parts  depend  on  the  solution  of  questions  disputed 
by  the  counsel. 

The  first  Article  is  merely '  formal,  and  requires 
no  observation. 

II.  The  Second  Article  appears  to  me  to  bear 
directly  on  the  issue  in  the  cause,  and  I  ought  to 
guard  myself  here  against  mistake  or  misapprehen- 
sion. I  consider  that  it  has  a  bearing  on  the  issue, 
yet  is  not  the  issue  itself;  nor  pleadable  before 
publication,  for  the  witness  has  deposed  to  seeing 
Mrs,  Trevanion  at  Dover  and  Lydden  in  September 
and  October  1835,  and  to  circumstances  leading  to 
adultery ;  his  absence  during  the  whole  period  is 
a  fact  most  material  to  the  decision  of  the  cause,  and 
the  whole  credit  of  the  witness  is  involved  in  the 
question  whether  he  has  told  a  felsehood  of  this 
sort;    this  article  is  in   substance  admissible.     I 

^  think  the  latter  averments  as  to  this  person's  arrival 
for  the  first  time  in  February  1836,  and  the  names 
by  which  he  and  his  companion  passed,  are  fairly 
pleaded,  to  bring  out  more  clearly  and  prominently 
the  leading  contradiction.  I  admit  the  Second 
Article. 

III.  On  the  same  principles,  I  think  the  Third 
Article  in  substance  admissible,  but  that  it  must  be 
reformed  ;  as  it  now  stands,  it  does  not  directly  con- 
tradict the  principal  point,  namely,  that  the  wit- 
ness was  not  at  Lydden  during  September  and 
October,  1835,  it  does  contradict  his  statement 
that  he  never  had  been  there  since ;  if  this  were 
the  only  contradiction  it  might  be  subject  to  differ- 
ent considerations,  but  coupled  with  the  leading  one, 
I  think  it  admissible  ;  it  should  recite  other  parts 
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1886.      of  the  evidence  of  the  witness  and  contradict  them. 
mjcbabimas    — to  be  reformed. 

Not.  i7di.         IV.  The  contradiction  in  this  article  is  as  to  the 

J^^^'    residences  of  the  witness — this  is  not  pertinent  to 

^S^w**    ^^^  issue.     I  shall  reserve  the  consideration  of  this 

Teivamiov.    article  until  I  come  to  observe  upon  some  of  the 

.  subsequent  articles. 

y.  The  contradiction  in  this  article  does  not 
come  out  in  a  very  clear  and  direct  point  of  view. 
In  substance  it  is  this, — that  the  facts  were  acci* 
dentally  mentioned  by  the  witness  to  Pook,  that  by 
him  he  was  taken  to  Dignam.  That  witness  did 
not  go  to  Dover  for  the  purposes  of  this  suit — that 
his  only  acquaintance  with  Dignam  was  through 
this  suit ;  that  he  knew  nothing  of  the  steps  taken 
by  him  to  obtain  other  evidence,  or  of  his  visit  at 
Dover  to  beat  up  for  evidence.  The  contradiction 
is,  that  he  had  been  long  previously  acquainted  with 
Dignam,  and  had  employed  him  as  an  attorney. 
That  Dignam  accompanied  the  witness  and  Clark 
when  they  went  to  Dover,  March  9. 

Now  this  contradiction  is  partly  direct  and  partly 
inferential — direct  as  to  the  acquaintance;  tn- 
ferential  as  to  his  knowledge  of  Dignam  proceed- 
ing to  obtain  other  evidence. 

I.  think  however  that  it  is  so  strongly  inferential, 
that,  coupled  with  the  preceding  contradiction, 
which  is  quite  direct,  it  would  be  straining  too 
much  to  reject  it  on  that  ground  only.  The  main 
point  is  whether  the  contradiction  is  relevant  to  the 
issue  in  the  cause  or  collateral.  It  may  not  always 
be  easy  to  draw  a  precise  line,  and  if  doubt  fairly 
\  arises,  I  think  the  Court  should  lean  rather  to  ad- 
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'  mission  than  rejection.     The  issue  is  adultery  at      18S6. 
Dover  and  Lydden.    The  witness  represents  his    Michabuia»" 

Term. 

evidence  as  given   by  mere  accident  as  to  such     No?,  nth. 
adultery,  without  previaw  acquaintance  toUh  the     °    *"'**'*' 
attorney^  or  knowledge  on  his  part  that  evidence     ^^jj^i*"* 
was  being  collected  by  him.     I  feel  it  very  difficult    TRivAmow. 
to  say  that  the  contrary  of  such  averment  is  wholly . 
immaterial  to  the  decision  of  the  issue  I  have  to  try, 
especially  in  conjunction  with  the  Articles  previously 
adrnitted.     I  cannot  say  that  proof  of  a  previous 
acquaintance  with  the  attorney  and  having  accom- 
panied him  on  the  9th  of  March,  when  he  went  to 
collect  evidence,  might  not  influence  the  mind  of 
the  Court  in  determining  the  direct  issue  in  the 
cause.     I  $ict  more  safely  by  holding  this  contradic- 
tion to  be  within  the  acknowledged  limits,  even  if 
I  have  some  doubt.    The  Article  must  be  reformed, 
by  striking  out  the  residence  of  Dignam,  as  leading 
to  superfluous  matter  ;  and  adding,  at  the  conclu- 
sion, that  Dignam  was  then  and  there  employed  in 
collecting  evidence  in  this  cause. 

The  Sixths  Seventh^  Eighth^  and  Ninth  Articles, 
plead  in  substance : 

VI.  The  Sixth  that,  witness  made  an  affidavit 
in  the  Court  of  King's  Bench  when  a  rule  had  been 
moved  for  against  the  proprietors  of  the  Satirist. 

VII.  The  Seventh  sets  forth  the  contents  of  that 
affidavit,  and  exhibits  a  copy. 

The  Eighth^  at  great  length  recites  all  the  in- 
qtiries  into  all  the  proceedings  in  the  Court  of 
King's  Bench  upon  interrogatories  administered  to 
the  witness ;  in  the  answers  to  which  the  witness 
denies  that  he  made  any  such  affidavit,  and  ignores 
the  whole  transaction.     The  contradiction  is  that 
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all  such  answers  are  felse  and  that  he  did  make  such 
affidavit. 

There  can  be  no  doubt  that  the  whole  of  this 
matter isforeign to  the  issue  in  the  cause;  and,  there- 
fore, subject  to  such  determination  as  the  Court  may 
deem  it  its  duty  to  apply  to  such  exceptive  articles 
presently,  when  the  principles  applicable  to  them 
have  been  discussed. 

IX.  The  Ninth  is  merely  as  to  the  handwriting 
of  the  witness. 

X.  The  Tenth  Article  is  a  contradiction  of  the 
witness's  statement  as  to  his  property,  and  is  also 
an  issue  foreign  to  that  in  the  cause. 

XL  The  Eleventh  Article  I  reject  on  the  ground 
that  the  contradiction  is  on  too  trivial  a  point,  and 
such  as,  if  proved,  could  not  destroy  the  credit  of  the 
witness. 

There  remain  then  the  Fourth^  Sixths  Seventh^ 
JEighthy  Ninths  and  Tenth  to  be  disposed  of.  I 
consider  these  Articles,  and  especially  the  Sixth, 
Seventhy  Eighth,  and  Ninth  to  raise  questions 
wholly  foreign  to  the  issue  in  the  cause,  viz.  Adultery 
at  Dover  and  its  vicinity. 

On  the  other  hand  if  this  their  character  be  not 
a  fatal  objection  to  them,  the  contradictions  are 
direct  and  positive,  such  as  if  proved  would  estab- 
lish tmlfulfaUe  swearing.  The  question  of  law  now 
arises  in  a  clear  and  strong  point  of  view. 

These  Articles  are  not  equivocal — they  9xe  foreign 
to  the  issue ;  they  are  direct  contradictions ;  if  ad- 
missible and  proved,  the  credit  of  the  witness  must 
be  seriously  affected ;,  and  the  issue  may  depend  on 
that  evidence. 

No  one,  morally  speaking,  can  doubt  that  if  a 
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witness  is  proved  to  have  corruptly  forsworn  him- 
self in  a  matter  however  distinct  from  the  question 
before  the  Court,  his  evidence  as  to  other  points 
I  must  be  deserving  of  little  credit ;  it  is  indeed  on 
:this  principle  that  a  conviction  for  perjury  disqua- 
I  lifies  a  witness*     The  truth  must  not  be  disguised, 
if  Mrs.  Trevanion  be  at  liberty  to  prove  this  witness 
perjured  in  another  and  different  transaction,  though 
totally  unconnected  with  this  issue,  she  may,  by 
f  such  means,  discredit  him  in  this  issue,  and  the 
result  of  the  cause  might  possibly  turn  upon  it ;  I 
admit  therefore  fully  the  importance  and  value  of 
these  Articles  to  her. 
'      The  question  is  whether  the  law  of  this  Court 
allows  of  such  a  mode  of  discrediting  a  witness,  or 
whether  for  reasons  of  general  public  utility,  how- 
ever important  in  an  individual  case,  it  is  not  pro- 
hibited. 

I  am  anxious  to  examine  this  question  in  all  its 
bearings,' and  fairly  to  apply  to  it  every  test  by 
which  it  can  be  elucidated.  I  admit  that  by  this 
mode  of  proceeding,  by  proving  contradictions  of 
this  kind,  the  truth  may  sometimes  be  attained, 
when  the  exclusion  might  lead  to  error,  and  pos- 
sibly injustice  ;  but  though  the  object  of  all  tribu- 
nals is  to  ascertain  the  truth — the  only  basis  of 
justice — all  Courts,  for  various  reasons,  have  been 
accustomed  to  exclude  various  modes  of  investi- 
gating it. 

In  these  Courts  there  is  no  re-examination  of  a 
witness,  nor  viva  voce  examination,  because  the  ex- 
pense would  be  enormous,  and  the  ends  of  justice 
can  generally  be  attained  without. 

So,  in  the  courts  of  law,  certain  rules  of  proceed- 
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18S6.       ing  are  adopted :  so,  as  to  Appeals,  and  the  number 
Michaelmas    ^^  them.     It  is  Dot  Sufficient  therefore  to  solve  this 
N^!"i7"ih.     question  to  acknowledge  that  the  admission  of  such 
2od  SsssfOH.    plea  might  elucidate  the   truth. 
Tbevanion        The  end  of  all  systems  of  jurisprudence  is  to  es- 
Tbltakion.  tablish  a  course  of  proceeding  and  of  investigation, 
by  which  justice  may  be  generally  attained  at  an  ex- 
pense, and  with  a  degree  of  expedition,  best  suited 
to  the  interests  of  mankind;    in  so  doing  many 
modes  of  proof,  as  I  have  said,  are  excluded,  not  be- 
cause they  are  wholly  useless,  but  because  to  adopt 
them,  however    beneficial  in   an  individual  case, 
would,  by  delay  and  expense,  defeat  the  great  pur- 
pose for  which  Courts  are  established.     In  these, 
as  in  all  other  human  institutions,  the  good  of  the 
many  is  consulted,  though  in  a  few  possible  cases 
individuals  may  suffer. 

.  It  remains  therefore  to  be  considered,  whatever 
may  be  the  intrinsic  value  of  this  species  of  evi- 
dence, whether  according  to  the  doctriae'and  prac- 
tice of  English  tribunals  it  is  admitted  or  rejected 
from  the  ill  consequences  to  which  its  admission 
might  lead. 

For  the  sake  then  of  illustrating  the  rules  gene- 
rally applied  to  such  matters,  it  is  expedient  to 
inquire  what  is  the  course  pursued  in  other  Courts? 
at  the  same  time,  though  I  have  prosecuted  this 
inquiry  with  much  care,  I  feel  very  great  diffidence 
in  expressing  my  opinion  as  to  the  result,  and  it  is 
very  probable  that  I  may  in  some  respects  draw 
erroneous  conclusions  from  the  want  of  that  prac- 
tical knowledge  which  is  the  best  safeguard  against 
misunderstanding  authorities. 

And  it  is  right  also  to  observe  that  this  is  a 
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question  not  so  much  of  principle  as  of  rule  for  the 
convenient  administration  of  justice.  Pnnciple 
applies  to  the  rejection  of  hearsay  evidence— of  the 
evidence  of  persons  interested — and  questions  of 
that  kind ;  on  such  matters  it  is  most  desirable 
that  all  Courts  should  agree.  In  this  question  the 
convenience  or  inconvenience  form  a  main  consi- 
deration, for  that  the  evidence  might  have  eflfect  if 
received,  I  think  cannot  be  doubted,  and  though 
the  practice  of  other  Courts  would  be  entitled  to 
due  consideration,  yet  looking  at  the  difference  in 
the  modes  of  proceeding,  a  rule  of  practice  would 
not  have  the  same  binding  effect  on  my  judgment 
as  a  doctrine  established  on  principle. 

With  respect  to  the  rule  of  common  law. 

I  have  looked  at  the  cases,  and  especially  the 
decisionsof  the  judges  pronounced  Oct.  20th,  1820, 
in  the  trial  of  Queen  Caroline,  and  I  have  sought 
information  from  those  best  able  to  correct  the  in- 
firmities of  my  own  judgment.  The  result  I  con- 
ceive to  be  this, — That  if  upon  cross-examination^ 
(in  chief  it  could  hardly  arise)  a  question  be  put  to 
a  witness  touching  a  fact  or  a  declaration^  verbal  or 
written  J  foreign  to  the  issue  to  be  tried^  the  party  so 
putting  the  question  must  abide  by  the  answer ^  and 
cannot  be  permitted  (o  contradict  it  by  other  testi' 
monyfor  the  purpose  of  discrediting  the  tvitness. 

The  reasons  for  such  rule  are  several. 

First,  as  relates  to  the  witness,  that  he  cannot 
be  prepared  to  defend  all  the  actions  of  his  life. 

Secondly,  That  such  inquiries  could  not  be 
conducted  without  an  expense  and  delay  which 
would    render    the    administration    of  justice  so 
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1836.  grievously  burdensome  to  the  suitors,  as  to  defeat 

MicHASLMAs  the  ends  for  which  all  Courts  are  established. 
No¥!*i7'ih.        The  next  inquiry  to  which  I"  have  deemed  it  my 

2iid  s»8»ioy.  j^^y  ^^  resort,  is  as  to  the  rule  prevailing  in  our 

'^TIH^^  Courts  of  Equity,  and  I  have  certainly  experienced 
Th^ahiox.  greater  difficulty  in  this  branch  of  examination, 
though  much  assisted  :  1  must  repeat  again  there- 
fore, the  extreme  diffidence  I  entertain  as  to  the 
correctness  of  my  own  conclusions,  nor  would  I 
have  ventured  on  this  path  had  it  not  appeared  to 
me  that  the  investigation  of  the  whole  subject 
would  have  been  incomplete  without  it,  and  also 
that  the  practice  in  Courts  of  Equity  being  by 
written  evidence,  might  bear  upon  these  Courts  as 
more  proximately  analogous. 

Before  I  proceed- further,  there  is  one  point 
which  I  must  endeavour  to  clear  up,  or  some  con- 
fusion may  arise;  I  mean  of  what  is  or  is  not 
pertinent  or  material  to  the  issue.  That  expression 
I  apprehend  to  be  used  with  greater  strictness  than 
we  are  sometimes  wont  to  do ;  for  instance,  a  de- 
claration of  a  witness  relative  to  the  issue  in  the 
cause,  is  not  deemed  as  pertinent  to  the  issue  in 
the  cause  ;  such  expression  is  confined  to  evidence' 
direct  and  material  to  the  issue,  and  does  not  ex- 
tend to  what  concerns  the  credit  of  a  witness. 

It  appears  to  be  decided  by  the  case  of  Mill  v. 
Mill^  (a)  that  it  is  not  competent  to  the  defendant 
to  examine  his  witnesses  in  chief  to  the  character 
and  credit  of  the  plaintiff's  witnesses. 

By  the  same  case  as  well  as  other  cases  it  is  ruled 

(a)  12  Vesey,  407, 
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that  examination  to  the  credit  cannot  be  done 
without  special  application  to  the  Court. 

It  being  thus  determined  (and  it  is  the  result  of 
all  the  cases)  how  it  cannot  be  done,  and  in 
what  form  it  may  be  done ;  the  next  inquiry  is 
under  what  limitations  those  Courts  will  permit 
such  applications. 

The  authorities  are  stated  in  Gresley  on  Evidence 
ia  Courts  of  Equity^  (a)  and  in  MaddocKs  Prac- 
tice^ (b)  and  it  results  from  these  authorities  that 
those  Courts  are  exceedingly  careful  not  to  encou- 
rage applications  of  this  description. 

It  also  appears  that  the  custom  is  to  except  after 
publication  to  the  genial  credit  of  a  witness  :  it  is 
done  in  the  form  of  Articles,  but  to  what  extent 
such  Articles  may  go  is  the  question  of  difficulty. 

The  first  case  to  which  I  shall  refer  is  that  .of 
CfUl  V.  Watson,  (c)  In  that  case  interrogatories 
were  exhibited  by  the  defendant  for  examining  to 
the  credit  of  one  of  the  plaintiflT's  witnesses,  after 
publication  had  pa^ed  some  time,  and  the  cause 
was  set  down.  The  first  question  was  as  to  an  affi- 
davit, but  the  dictum  of  Lord  Hardwicke  it  is  right 
to  notice.  "  The  Lord  Chancellor  thought  an 
^ '  affidavit  necessary,  and  said  that  though  at  law 
^'  you  can  examine  only  to  the  general  credit,  yet 
'^  it  is  otherwise  at  Equity ;  for  at  law  the  witness 
^*  cannot  be  prepared  to  defend  every  particular  act 
.  *^  of  his  life,  as  he  does  not  at  all  know  to  what 
*^  they  intend  to  examine  him ;  but  upon  an  ex- 
'^  amination  in  this  Court  he  may  be  able  to  answer 
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(a)  Gresley  on  Evidence,  p.  140. 

(b)  2  Madd.  Chan.  Prae.  p.  555. 

(c)  3  Atk.  521. 
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1896.      /'  any  particular  charge  as  he  has  time  enough  to 

MicHABLifAs  I     recollect  it."     Now  I  think  if  this  had  been  the 

Not"?*     '^Jiole,    and    nothing    had    been    done    to  shake 

Sad  Ssocnr.    the  forcc  and  effect  of  this  dictum^  it  would  go  this 

Tbkvavmw    length:    that   in    respect  to  a  particular  charge 

Trbvavio*.    against  a  witness's  credit,  you  may  except  to  a 

witness's  testimony.   But  it  goes  on  thus :  ^^  QudBre^ 

*^  it  is  difficult  to  ascertain  whether  this  is  a  part  of 

*^  the  judgment  of  the  Lord  Chancellor,  or  merely 

*'  the  remark  of  the  reporter.    Qtuere,  if  there  is  any 

*^  such  distinction  between  the  examinations  here  and 

at  law  with  regard  to  the  credit  of  witnesses; 

because  Mr.  Capper,  a  very  eminent  and  expe- 

*^  rienced  practitioner,  told  me  that  examinations  to 

'^  the  credit  are  general  here  as  well  as  at  law,  and 

^*  the  form  of  the  interrogating  Articles  are  so  in  this 

case ;  fiist  that  the  witness  is  a  person  of  ill-fame 

and  not  to  be  credited  ;  secondly,  that  he  pays  no 

regard  to  the  nature  of  an  oath :  and  in  the  same 

manner  through  the  several  items ;"    that  is  the 

whole  of  the  report  in  that  case. 

The  case  which  next  follows  is  that  of  Callaghan 
V.  Rochfort.  (a)  That  was  a  motion  for  a  commis- 
sion to  examine  witnesses  to  the  credit  and  compe- 
tency^  of  a  person  who  had  given  evidence  in  the 
cause,  and  against  whose  competency  the  party 
moving  had  exhibited  Articles  after  publication 
passed.  I  need  not  discuss  the  question  of  compe- 
tency— as  to  the  commission  to  examine  in  support 
of  the  Articles  which  went  to  the  credit  of  the  wit- 
ness, Lord  Hardwicke  said,  ^^  the  Court  will  allow 
^*  such  Articles  to  credit  after  publication,  because 
^^  the  matters  examined  to  in  such  cases  were  not 

(a)  3  Atk.  643 


(( 
(( 


CONSISTORY '  COURT   OF    LONDON. 


433 


**  material  to  the  merits  of  the  cause,  but  only 
**  relative  to  the  character  of  the  witnesses,"  It  is 
added,  ^^  as  these  applications  are  most  frequently 
*^  made  for  delay  merely,  his  Lordship  said  he 
^^  should  be  extremely  cautious  how  he  grants 
**  them,  and  as  there  was  no  absolute  necessity  in 
^^  this  case  he  denied  the  motion/' 

I  now  proceed  to  later  times,  (but  I  believe  I 
have  not  omitted  any  case  of  importance)  and  I 
come  now  to  the  case  of  Purcell  v.  Macnamara^  (a) 
This  is  the  authority  of  Lord  Eldon,  and  it  is  im- 
possible that  a  higher  authority  can  be  cited.  It  is 
necessary  to  look  at  the  whole.  A  motion  was 
made  after  publication  that  the  plaintiff  might  be 
allowed  to  exhibit  Articles  as  to  the  credit  of  a 
witness,  interrogating  as  to  particular  facts,  viz. 
whether  he  had  not  been  a  woollen-draper,  and  was 
insolvent,  which  upon  his  cross-examination  he  had 
answered  in  the  negative.  Sir  Samuel  Romilly 
supported  the  motion,  which  was  opposed  by  other 
learned  persons,  and  Sir  Samuel  Romilly  repeat- 
edly referred  to  the  authority  of  the  Courts  of 
Common  Law,  and  said  ^^  that  there  were  two 
modes  of  impeaching  evidence  there,  one  by  pro- 
ducing witnesses  to  swear  that  the  person  was 
<*  not  to  be  believed  on  his  oath ;  the  other  by  put- 
*'  ting  questions  to  him,  and  getting  witnesses  to 
^^  prove  that  his  answers  were  not  true/'  The  Lord 
Chancellor  said,  ^'  it  is  necessary  to  see  what  these 
^'  Articles  and  Interrogatories  have  been  in  parti- 
^'  cular  cases.  It  is  clear  you  may  discredit  a 
^*  witness  by  examining  other  witnesses  as  to  the 
<<  proposition  he  has  sworn.     In  this  Court  it  is 

(a)  8  Vesey,  p.  324. 
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'^  very  possible  a  man  might  be  examined,  who  is 
^'  not  a  competent  or  a  credible  witness,  and  though 
'^  it  is  true,  notice  is  given  who  the  witnesses  are, 
'^  it  may  be  impossible  to  discover  the  fact  that  he 
^'  is  incompetent  or  does  not  deserve  credit,  till 
**  after  his  examination  ;"  s^ain,  *'  As  to  the  other 
**  examination,  whether  you  may  examine  either 
**  generally  or  particularly,  or  to  shake  his  credit, 
*^  whether  you  are  to  examine  as  to  the  particular 
*'  facts  to  which  he  has  deposed,  that  may  depend 
*'  uponthedifFerentnatureof  thefacts:  if,  for  instance, 
**  the  fiict  is  material  to  the  merits  of  the  cause" — 
material  to  the  merits  is  the  expression — **  and  the 
^*  witness  has  sworn  to  it,  there  is  great  danger  of 
^^  bringing  other  witnesses,  under  colour  of  discre* 
^  diting  that  witness,  to  prove  or  disprove  such  iact. 
*^  It  would  also  be  endless,  if  you  can  justly  require 
**  that  the  person  deprived  of  that  testimony  should 
^*  have  an  opportunity  of  examining  others  to  the 
^*  truth  of  those  facts  to  set  up  that  witness  again. 
^^  The  dictum  of  Lord  Hardwicke  seems  to  be  that 
''  the  utmost  you  can  do,  under  colour  of  ex- 
'*  amining  to  the  credit  is  to  examine  as  to  the. 
^^  truth  of  facts  not  material,  as  in  the  case  of 
^^  Chevers  v.  Box;  though  in  a  tithe  cause  that 
*^  might  be  material  as  to  the  mode  of  tithing 
**  milk,  which  had  fallen  under  the  observation 
^^  of  that  person;''  In  that  way  it  may  be  im- 
portant in  other  cases.  '^But  suppose  it  imma- 
**  terial  to  the  merits,  and  therefore  less  danger  in 
**  permitting  the  examination,  still  there  is  a  good 
**  deal  of  danger  upon  that,  and  it  is  better  that 
*'  the  observation  of  the  Court  should  be  thrown 
^'  upon   the   particular    circumstance    before    the 
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*^  examination  is  permitted ;  for  you  may  know  it 
*'  at  the  time  of  the  cross-examination v  and  take 
*'  your  chance  of  the  substance  of  the  examination^ 
**  and  if  it  makes  for  you  the  objection  is  sunk ;  if 
**  against  you,  then  you  come  forward,  having 
**  known  the  fact  before  ;'*  again,  *^  upon  all  that  I 
*^  can  find  you  are  at  liberty  to  examine  by  general 
^^  interrogatories  as  to  credit,  and  as  to  such  par- 
**  ticular  facts  only  as  are  not  material  to  what  is 
*^  in  issue  in  the  cause." 
Then  I  find  it  determined  in  this  case  of  Purcell 

■ 

V.  M€umamaraj  that  a  witness  might  be  examined 
as  to  whether  he  was  a  woollen-draper,  and  an  in- 
solvent. According  to  this  decision  of  Lord  Eldon, 
(for  I  have  great  difficulty  in  denying  it  to  be  so) 
a  witness  may  be  examined  to  prove  the  contrary  of 
facts  sworn  to  by  a  witness  examined  in  the  cause, 
not  only  not  material  to  the  issue  in  the  cause,  but 
fitcts  totally  foreign  to  the  issue ;  for  it  was  only  an 
act  of  misconduct  committed  by  the  witness  himself. 

I  cannot  help  observing  that  the  argument  of 
Sir  Samuel  RomiUy  was  much  founded  upon  the 
rule  of  law ;  but  the  decision  seems  to  go  much 
further. 

The  next  case  is  that  of  Wood  v.  Hamerton  (a) 
which  follows  Purcell  v.  Macnamaray  but  it  con- 
tains no  definition  as  to  what  facts  fall  within  the 
denomination  ^'  not  matenal  to  the  iseue  in  the  cause" 
I  need  not  advert  to  this  case  more  particularly ; 
the  plaintiff  was  allowed  to  examine  witnesses  on  a 
commission  by  general  interrogatories  as  to  credit, 
and  '*  as  to  such  particular  fisusts  only  as  are  not 
*^  material  to  what  is  in  issue  in  the  cause." 

(a)  9  Yes.  145. 
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The  next  case  is  Carlos  v.  Brook  (a),  and  though 
the  point  at  issue  to  be  decided  by  the  Lord  Chan- 
cellor was  a  different  point,  yet  the  expressions 
which  fell  from  Lord  Eldon  are  entitled  to  the 
greatest  possible  respect.  It  was  a  motion  to  sup- 
press, after  publication,  the  deposition  of  a  witness ; 
the  Lord  Chancellor  said,  "  I  think  my  opinion  in 
Purcell  V*  Macnamara  was  right.  My  opinion  was 
this :  *^  that  the  Court  attending  with  great  caution 
*'  to  an  application  to  permit  any  witness  to  be 
examined,  after  publication,  has  held  where  the 
proposition  was  to  examine  a  witness  to  credit, 
*^  that  the  examination  is  either  to  be  confined  to 
"  general  credit,  that  is,  by  producing  witnesses  to 
"  swear  that  the  person  is  not  to  be  believed  on 
"  his  oath  ;"  mark  the  words;  "  or  if  you  find  him 
**  swearing  to  a  matter  not  in  issue  in  the  cause, 
^^  and  therefore  not  thought  material  to  the  merits 
in  that  case,  as  the  witness  is  not  produced  to 
vary  the  case  in  evidence,  by  testimony  that 
relates  to  the  matters  in  issue,  but  is  to  speak 
only  to  the  truth  or  vrant  of  veracity  with  which 
^'  a  witness  had  spoken  to  a  fact  not  in  issue,  there 
*^  is  no  danger  in  permitting  him  to  state  that  such 
fact  not  put  in  issue  is  felse ;  and  for  the  purpose 
of  discrediting  a  witness  the  Court  has  not  con- 
'^  sidered  itself  at  liberty  to  sanction  such  a  pro- 
^^  ceeding  as  an  examination,  to  destroy  the  credit 
*^  of  another  witness  who  had  deposed  only  to 
points  put  in  issue.  In  Purcell  v.  Macnamara 
it  was  agreed  that  after  publication,  it  was  com- 
*'  petent  to  examine  any  witness  to  the  point 
'*  whether  he  would  believe  that  man  upon  his 

(a)  10  Ves.  49. 
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"  oath.     It  is  not  competent,  even  at  law,  to  ask       18S6. 
*^  the  ground  of  that  ojiinion,   but    the  general   michablmas 
"  question  only  is  permitted.     In  Purcell  v.  Mae-     Nof^nth. 
"  namara  the  witness  went  into  the  history  of  his    «°^^o"- 
"  whole  life ;  and  as  to  his  solvency,  &c.     It  was    ^■'][J^J°" 
"  not  at  all  put  in  issue,  whether  he  had  been     TaKTAwoH. 
**  insolvent,  or  had  compounded  with  his  creditors ; 
^^  but  having  sworn  the  contrary,  they  proved  by 
*^  witnesses,  that  he  ^ who  had  sworn  to  a  matter  not 
''  in  issue  had  sworn  falsely  in  that  fact ;  and  that 
^^  he  had  been   insolvent,   and   had  compounded 
*^  with  his  creditors  ;  and  it  would  be  lamentable  if 
^'  the  Court  could  not  find  means  of  getting  at 
"  it ;    for  he  could   not  be  indicted  for  perjury, 
^'  though  swearing  falsely  ;  the  fact  not  being  mate- 
**  riaL     The  rule  is,  that  in  general  cases,  the  \ 
^^  cause  is  heard  •  upon  evidence  given  before  pub-  ; 
*^  lication,  but  that  you  may  examine  after  publi-  • 
cation,  provided  you  examine  to  credit  only,  and   ; 
do  not  go  to  matters  in  issue  in  the  cause,  or  in   ; 
contradiction  of  them,  under  pretence  of  examin- 
ing to  credit  only.     These  depositions  appear  to  , 
me  to  be  material  to  what  is  in  issue  in  the  cause, 
<<  and  therefore  must  be  suppressed." 

Now  I  must  say  I  feel  it  impossible  to  deny  that 
the  expressions  of  the  Lord  Chancellor,  unless  they 
are  in  some  degree  qualified  by  the  general  under- 
standing of  that  Court — and  it  is  not  ^expressed 
whether  they  are  so  or  not  in  the  report — would 
support  an  argument  that  if  a  witness  in  cross- 
examination  had  deposed  to  a  fact  wholly  foreign 
to  the  issue,  he  might  be  contradicted  thereon. 
To  proceed  in  my  inquiry, — the  next  case  is 
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that  of  White  v.  Fussell  (a),  but  that  goes  no 
further  than  to  shew  that*  applications  for  examina- 
tion to  credit  must  be  confined  to  facts  affecting 
credit  and  character  only,  and  such  as  are  not 
material  to  the  issue.  This  throws  no  light  upon 
the  subject. 

Wakmore  v.  Dickinson  (6)  only  shows  that  an 
affidavit  is  not  necessary  to  support  such  a  motion. 
I  do  not  rely  on  a  casual  expression,  that  is,  that 
the  only  proper  question  is,  whether  the  witness 
is  to  be  believed  on  his  oath,  and  it  would  be  doing 
injustice  to  the  learned  judge  who  decided  that 
case  to  rule  so  important  a  point  by  a  casual  ex- 
pression. 

Then  comes  a  case  which  is  anonymous  in 
3  Ve$.  and  Beames(c).  It  was  a  petition  pre- 
sented praying  that  an  affidavit  made  for  the 
purpose  of  discrediting  the  testimony  of  the  pe- 
titioner, who  had  made  an  affidavit  under  a 
petition  in  bankruptcy,  might  be  taken  off  the  file 
for  scandal ;  or  that  the  scandalous  charges  might 
be  expunged;  viz.j  that  the  petitioner  had  been 
discharged  from  his  employment  by  one  attorney 
for  a  fraud,  and  by  another  for  communicating  a 
brief  to  the  hostile  solicitor ;  and  that  the  petitioner 
was  a  hedge-solicitor  and  affidavit-man.  The  Lord 
Chancellor  said,  ^*  The  rule  of  the  Court  of  Chan- 
cery in  a  cause,  never  permitted  an  examination 
as  to  such  charges  as  these;  though  you  may 
ask  whether  the  witness  is  to  be  believed  upon  his 
*^  oath ;  which  is  the  course  at  law  not  going  to 

(c)  1  Ves.  Si  Beamed,  153.  (6)  2  Ves.  &  Beames,  267. 

(c)  3  Ves.  &  Beames,  93. 
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**  particular  facta.  If  the  proceedings  in  this 
*^  Court  are  open  to  the  defect  that  has  be^i  men- 
^^  tioned,  that  does  not  make  it  fit  to  introduce  all 
**  this  scandal." 

The  attempt  to  reconcile  this  with  the  decision  in 
Purcell  V.  McumamarGf  is  somewhat  difficult :  I  do 
not  say  they  cannot  be  reconciled,  but  it  is  a  matter 
of  some  difficulty* 

There  have  been  two  other  cases  since.  The 
case  of  Vaugham  v.  Worrell  (a)  which  was  as  to 
putting  an  interrogatory  before  publication,  but 
after  examination,  as  to  interest,  and  which  throws 
no  light  on  the  point  in  question  ;  and  the  case  of 
Piggott  V.  CroxhaU,  (b)  which  affirms  that  the 
interrogatories  must  be  to  facts,  not  material  to  the 
issue.  I  observe  that  in  Gresleyi,  (c)  the  form  is 
this :  it  alleges  that  the  witness  has  since  his  ex- 
amination admitted  that  he  had  received  or 
expected  a  reward,  recompence,  gratuity,  or  allow- 
ance from  the  defendant  in  case  the  defendant 
recovers  in  the  cause,  and  it  alleges  (being  the 
same  terms  as  in  ours),  the  general  bad  character 
of  the  witness  excepted  to,  and  that  is  the  whole 

of  it.  (1    .: 

What  then  is  the  fair  result  of  the  whole? 
I  feel  compelled  to  say  that  all  these  authorities 
do  not  negative  the  proposition  that  witnesses  may 
be  brought  to  contradict  a  statement  made  by  a 
witness  on  his  cross-examination  as  to  matter 
which  is  foreign  to  the  issue.  On  the  contrary,  so 
far  as  I  can  judge,  especially  from  the  case  of 
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Purcell  V.  Macnamaray  where  the  issue  was 
whether  certain  deeds  should  be  set  aside,  and 
where  the  witness  was  examined  as  to  his  solvency, 
Articles  imputing  false  swearing  on  a  point  so 
foreign  were  admitted.  I  feel  that  it  is  no  part 
of  my  duty  to  decide  this  matter.  I  should 
feel  it  extremely  difficult  to  draw  nice  distinc- 
tions between  one  case  and  another;  but  I 
ought  to  say  that,  however  the  point  may  stand 
upon  authority,  having  had  the  benefit  of  the 
opinion  of  persons,  whose  experience  and  station  in 
those  Courts  entitle  them  to  great  respect,  who 
agree  that  a  party  is  not  at  liberty  in  those  Courts 
to  put  interrogatories  wholly  foreign  to  the  israe, 
for  the  purpose  of  contradicting  the  witness  after 
publication.  It  is  not  for  me,  under  these  circum- 
stances to  pronounce  any  decision  as  to  what  the 
real  state  of  the  rule  is  in  Courts  of  Equity.  I  find 
that  considerable  doubt,  at  least,  presents  itself, 
and  that  the  point  is  not  so  cleal^,  one  way  or  the 
other,  as  will  enable  me  to  pronounce  upon  it  with 
any  degree  of  certainty,  or  to  pay  that  attention 
which  I  should  do  if  the  point  had  been  determined 
by  authority  in  those  Courts,  deciding  one  way  or 
the  other. 

Having  disposed  of  the  previous  parts  of  this  in- 
quiry, by  examining  the  decisions  in  other  Courts, 
I  now  come  to  the  concluding  part,  and  that  which 
if  there  were  sufficient  materials  would  have  super- 
seded all  other.  I  mean  the  decisions  and  proceed- 
ings and  practice  of  our  own  Courts  ;  for  sitting  as 
a  Judge  of  an  inferior  tribunal,  if  I  found  that 
this  point  had  been  determined  and  settled  by  a  su- 
perior ecclesiastical  authority,  I  should  not  have 
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hesitated  one  momeut  to  obey  that  decision,  nor 
considered  myself  bound  to  inquire  what  were  the 
grounds  on  which  it  stood.  Nothing  I  was  more 
solicitous  for  than  to  find  a  decision  upon  the  sub 
ject  in  these  Courts.  One  of  the  learned  counsel 
has  relied  on  the  practice  of  these  Courts  and  has 
alleged  that  for  a  long  period  of  time,  exceptions 
of  this  nature  have  been  admitted ;  but  I  confess 
I  am  not  aware  that  a  practice  without  any  autho- 
rity whatever  is  such  as  would  govern  a  decision 
on  a  question  like  this  ;  and  I  think  where  an  ob- 
jection to  the  admission  of  an  allegation  is  made  on 
this  ground,  it  is  better  to  take  a  decided  case,  than 
to  consider  the  allegation  as  admissible  according 
to  the  practice  of  the  Court  in  cases  of  this  descrip- 
tion. I  look  then  to  the  decisions.  I  have  looked 
into  the  whole  of  the  diflPerent  instances  of  allega- 
tionsobjected  to  in  the  reports  of  cases  in  these  Courts. 

The  subject  is  adverted  to  in  a  note  to  the  case 
of  Evans  v.  JEvans^  (a)  and  it  was  argued  on  other 
points,  but  not  on  this. 

The  only  other  case  in  which  the  question  was 
mooted  is  the  case  of  Whish  and  Woollatt  against 
Hesse  (6),  which  has  been  alluded  to  by  the  learned 
counsel,  I  believe,  on  both  sides.  It  has  been  said 
that  this  case  does  not  decide  the  point  at  issue ; 
I  must  say  that  this  proposition  is  subject  to  con- 
siderable doubt ;  I  do  conceive  this  to  be  a  direct 
authority  of  the  superior  Court  to  which  I  am  bound 
to  defer.  But  I  have  felt  unwilling  to  rule  and  de- 
cide this  question  on  a  single  authority,  however 
high,  lest,  by  possibility,  I  might  strain  it  beyond 
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1836.  its  just  bearing  and  true  intention,  and  further  than 
MicHAsuiAs  was  meant  by  the  learned  Judge  who  pronounced 
Nov.  nth.  the  decision.  His  words  are :  (a)  ^*  The  rule  is,  that 
you  cannot  cross-examine  to  matter  not  bearing 
on  the  issue  and  then  contradict  it  by  other  endence 
in  order  to  discredit  the  witness :  nor  if  a  ^fatness 
answers  such  irrelevant  question  before  it  is  din- 
allowed  or  withdrawn,  can  evidence  allterwards  be 
admitted  to  contradict  his  testimony  on  the  collate- 
ral matter."  This  is  the  very  doctrine  which  is 
held  in  the  Courts  of  Common  Law.  In  my  judg- 
ment the  rule  laid  down  by  the  learned  judge  is 
supported  not  only  by  his  high  authority  but  rests 
on  thesimie  foundation,  and  on  all  the  reasons  on 
idiich  it  is  maintained  in  the  Courts  of  Common 
Law.  On  the  evil  consequences  which  must  ensue 
from  allowing  a  party  to  frame  interrogatories 
wholly  foreign  to  the  matter  at.  issue,  and  to  be  de- 
cided— to  ransack  the  whole  life  of  a  witness — to 
inquire  into  transactions  of  any  date  or  c(miplexity 
(for  if  once  permitted,  and  an  allegation  admitted, 
I  do  not  see  how  these  consequences  could  be 
averted) — and  it  follows  too,  that  these  courts  must 
enter  into  an  entire  new  issue,  when  witnesses  mnst 
be  examined  on  both  sides ;  and  similar  objections 
may  be  raised  to  the  credit  of  these  witnesses,  and 
the  whole  repeated ;  I  am  of  opinion  that  the  evils 
arising  from  the  expense,  the  delay,  and  the  ineonr 
venience  must  surpass  any  posaihle  benefit  in  indi- 
vidual cases.  The  evils  here  would  be  infinitely 
greater  than  at  Common  Law ;  the  evil  mentiened 
by  Sir  John  Nicholl  of  loading  a  cause  with  inter- 
rogatories wholly  irrelevant  to  the  issue  in  the  cause 

(a)  3  Hagg.  683. 
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coald  not  be  guarded  against :  an  evil,  in  my  judg- 
ment, of  the  greatest  magnitude,  and  which,  if  such 
exceptive  allegations  were  admitted,  it  would  be 
utterly  impossible  for  proctors  or  counsel  to  coun- 
teract. I  must  again  declare  my  conviction  that 
the  rules  of  these  CouttS)  equally  with  those  of  all 
other  Courts  of  Justice,  ought  to  be  framed  so  as  to 
administer  justice  with  reasonable  expedition,  and 
at  a  reasonable  expense  in  the  great  majority  of 
cases,  without  attempting  that  minute  investigation, 
which,  even  if  it  conduces  to  the  discovery  of  truth, 
in  individual  cases,  by  increasing  the  expense  and 
delay  in  all,  denies  real  justice  to  the  great  bulk  of 
those  whom  necessity  or  circumstances  call  to  ju- 
dicial tribunals. 

Perhaps  it  may  be  thought  that  I  have  entered' 
too  minutely  into  this  investigation,  and  have  re- 
ferred unnecessarily  to  the  proceedings  in  other 
Courts.  I  have  done  so  in  accordance  with  the 
practice  of  all  who  have  preceded  me,  and  with  the 
example  of  Sir  John  NichoU  in  WMsh  and  Woollat 
against  Hesse,  I  have  done  so  from  an  anxious 
desite  that  if  this  my  judgment  be  questioned  by 
superior  authority,  the  whole  grounds  of  my  opinion 
may  be  distinctly  known,  and  the  error,  if  it  be 
erroneous,  more  clearly  and  easily  detected.  I  re- 
ject therefore  these  Articles,  considering  that  in  the 
situation  in  which  I  am  placed,  in  so  doing  I  act  in 
obedience  to  autfaovity  I  am  bound  to  respect,  and 
that  I  do  so  in  accordance  with  that  sound  rule 
which  I  conceive  has  regulated  the  practice  of  these 
and  other  tribunals. 

I  reject  therefore  the  Fourth,  Stxth,    Seventh, 
JSighthy  Ninth,  Tenth,  and  Eleventh  Articles. 

G  G  2 
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Belcher  against  Belcher. 


On  Taxation  of  Costs. 


The  hosband 
liable  to  the 
costs  of  the 
wife,  unless 
she  has  a  sept- 
rate  income 
sufficient  both 
for  her  own 
support,  and 
for  the  pay- 
ment or  her 
costs. 


This  was  an  appeal  from  a  sentence  of  the  Com- 
missary of  the  Court  of  the  Dean  and  Chapter  of 
St.  Pauls,  in  a  cause  of  divorce. 

The  question  now  before  the  Court  was,  whether 
the  costs  of  the  wife  should  be  taxed  against  the 
husband;  the  wife  having  a  separate  income  of 
236Z.  per  annum,  the  husband  being  a  captain  in 
the  navy,  with  an  income  averaging  when  employed 
510Z.  a-year. 

Sir  Herbert  Jenner. 

Upon  general  principle,  the  costs  of  the  wife 
must  be  defrayed  by  the  husband,  who  is  presumed 
to  possess  the  whole  of  the  property. 

In  this  case,  the  husband  is  a  captain  in  the 
Royal  Navy,  receiving  pay  as  such,  together  with 
extra  pay  allowed  to  him  for  the  survey  in  which 
he  has  been  employed. 

He  is  occasionally  on  half-pay,  but  when  em- 
ployed, his  income  may  be  taken  at  5 10/.  per 
annum ;  the  wife  has  a  separate  income  of  236L 
per  annum,  which  is  settled  and  permanent,  that  of 
the  husband's  being  subject  to  variations;  under, 
these  circumstances,  the  Court  would  be  willing  to 
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afford  relief  to  the  husband,  if  it  could  do  so  con- 
sistently with  established  principles.  But  what  are 
the  exceptions  to  the  rule  that  the  husband  must 
pay  the  wife's  costs  ? 

In  the  case  of  Wilson  against  Wilson,  (a)  Lord 
Stowell  said,  *^  it  must  appear  that  the  wife  has  an 
*^  income  correspondent  to  her  own  expenses,  and 
^*  the  necessary  expenses  of  the  suit,  for  both  must 
''  appear,*'  and  the  case  of  Davis  against  Davis  (6) 
was  referred  to  by  him  as  an  authority. 

In  this  case,  the  wife,  from  the  time  of  her  mar- 
riage, has  never  been  assisted  by  her  husband,  but 
has  entirely  suppc»rted  herself,  she  then  has  suffi- 
cient for  her  own  subsistence.  But  has  she  enough 
also  for  the  payment  of  her  costs  ? 

It  was  stated  in  the  argument,  that  in  this  case 
there  has  been  a  sentence  against  the  wife  in  the 
Court  below,  and  that  she  is  the  appellant.  The 
Court,  however,  .cannot  take  that  into  its  consi- 
deration. If  she  were  to  pay  the  expenses,  how 
could  she  maintain  herself? 

Again,  it  was  urged  that  she  ought  to  pay  her 
own  costs,  because  she  is  living  with  her  mother ; 
but,  as  was  observed  by  Sir  John  NichoU,  in  the 
case  of  Beevor  against  Beevor  (c),  '*  that  she  (the 
*'  wife)  lives  with  her  mother  does  not  alter  the 
'*  case:  her  mother  is  not  bound  to  maintain  her.'' 

It  was  stated  that  the  costs  had  been  waived  in 
the  Court  below,  but  from  whatever  cause  that  arose, 
the  husband  has  not  been  pressed  by  the  payment 
of  those  costs.    It  was  also  said,  that  in  certain 

(a)  2  Consist.  Rqi.,  p.  203. 
(d)  Ibid,  p.  204,  n. 
(c)  3  Fhill.  264. 
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MxcHAELMAs  thc  hcaring  of  the  cause,  the  circumstances  of  those 

cases  were  not»  however,  mentioned;   the  Court 

cannot,  therefore,  say  how  they  apply  to  the  present 

case. 

Another  argument  that  was  pressed  upon  the 
Court  was,  that  the  husband's  pay  is  appropriated 
to  the  service  of  his  country — ^that  it  cannot  be 
assigned. 

But  supposing  the  wife  had  had  no  income  at  all, 
in  that  case  the  husband  must  have  paid  both  ali- 
mony and  costs ;  the  fact  then  of  the  wife  having 
sufficient  money  to  support  'herself  has  caused  no 
hardship  to  the  husband  :  he  has  thereby  been  re- 
lieved from  the  payment  of  alimony. 

But  the  simple  question  is,  is  there  any  precedent 
to  show  that  where  the  wife  has  an  income  of  236/. 
and  the  husband  has  510/.  per  annum,  he  has  been 
exonerated  from  the  payment  of  her  costs?  No 
such  case  can  be  found.  I  am,  therefore,  under 
the  necessity  of  directing  the  costs  to  be  taxed 
against  him. 

It  would  have  been  much  to  the  satis&ction  of 
the  Court  if  it  could  have  found  any  cases  in  which 
the  costs  have  been  apportioned  between  husband 
and  wife,  where  the  incomes  of  both  parties  have 
been  small ;  but  I  have  never  met  with  a  case  of 
the  kind,  nor  am  I  aware  that  any  such  a  rule  ever 
existed. 
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OF  LONDON. 


Adey  against  Theobald. 


1836. 


This  was  a  proceeding  instituted  by  Mr.  Thomas    ^^^^ 
Adey,  one  of  the  Curchwardens  of  the  parish  of    Nov.  25th. 
Allhallows,  London  Wall,  on  the  part  of  the  parish,  a  q^t  hiv- 
against  Mr.  Samuel|Theobald,of  Bishopsgate-street,  laSctedcharch- 
a  member  erf  the  Society  of  Friends  (commonly  ^jfrt^inder 
called  Quakers),  to  compel  him  to  take  upon  him-  ^«  *^"^™" 
self  the  office  of  Churchwarden,  to  which  he  had  cUncd  to  com- 

....  pel  him  to 

been  duly  chosen.  take  upon  bim 

A  citation  having  been  served  tipon  Mr.  Theo-  ^n,  o^  um  ' 
bald,  calling  upon  him  to  appear,  and  take  upon  ^^^' 
himself  the  office  of  Churchwarden,  he  appeared, 
and  objected  thereto  :  he  was  then  assigned  to  set 
forth  his  objections  in  an  act  on  petition. 

Mr.Theobald  stated  in  the  act,  that  he  was  a  mem- 
ber of  the  religious  Society  of  Friends — ^that  he  could 
not,  consistently  with  his  religious  scruples  take  upon 
himself  the  discharge  of  the  office  of  Churchwarden, 
whereby  he  should  be  called  upon  to  take  care  of 
the  goods,  repairs,  and  ornaments  of  the  church  ; 
to  present  offenders  to  the  Ecclesiastical  ^ourt ;  to 
levy  the  church-rate,  and  to  see  that  the  parish- 
ioners duly  attended  to  Divine  Service — that  his 
objections  were  increased  by  the  extent  of  the  de- 
claration which  he  would  have  to  make,  **  that  he 
would  truly    and  faithfully  execute  the  office  of 
a  Churchwarden,  and  according  to  the  best  of  his 
skill  and  knowledge,  present  such  things  and  per- 
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1886.      80118  a8  to  his  knowledge  are  presentable  fay  the 
wbcMAMiMja   laws  Ecclesiastical  of  the  realm'' — ^that  the  Socie^ 
]iar.25db.    of  Fricnds  DeveT  ToloDtarily  make  the  payment  of 
A^       chnrch-rateSy  and  that  he  coald  not,  consistently 
TuwMJK    ^*^  ^^  principles,  make  the  above  declaration — 
that  although  the  act  of  1st  William  and  Mary» 
commonly  called  the  Toleration  Act,  permitted  per- 
sons who  scrupled  to  undertake  the  office,  to  exe- 
cute it  by  a  sufficient  deputy,  yet  that  he  felt  that 
that  statute  affi>rded  him  no  relief — ^that  it  was  a 
maxim,  no  less  of  Christian  morals  than  of  English 
law,  that  the  principal  is  respcmsible  for  the  act  of 
his  agent,  that  qui  facit  per  cJium  fadt  per  se. 
That  he  was  the  only  member  of   the  religious 
Society  of  Friends  resident  within  the  parish ;  and 
he  submitted  that,  by  reasoti  of  bis  religious  prin- 
ciples and  scruples,  he  was  entitled  to  claim  relief 
from  discharging  the  duties  of  the  said  office. 

It  was  alleged  in  reply  to  this,  on  behalf  of  Mr. 
Adey, — that  Mr.  Theobald  had  been  elected  to  the 
office  in  due  rotation — that  the  parish,  although 
extensive,  contains  but  few  inhabitants  who  are 
eligible  to  the  office,  of  whom  the  greatest  proportion 
have  already  served — that  Mr.  Theobald  has  been 
an  inhabitant  of  the  said  parish  for  thirteen  years, 
and  has  never  before  been  elected — that  if  the 
scruples  of  Mr.  Theobald  prevent  him  from  serving 
the  office  personally,  or  by  a  substitute,  he  was  at 
liberty,  agreeably  to  the  custom  usual  on  such  oc- 
casions in  the  said  parish,  to  pay  the  sum  of  thirty 
pounds  in  aid  of  the  poor  rates ;  a  custom  which 
has  never  before  been  objected  to— that  although 
Mr*  Theobald  is  the  only  actually  admitted  mem- 
ber of  the   religious  Society  of   Friends  called 
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Quakers,  resident  in  the  said  parish,  there-is  another 
inhabitant  thereof  calling  himself  a  Quaker,  who 
will,  in  rotation,  shortly  be  elected  to  the  said 
office ;  and  also  several  dissenters,  of  various  deno- 
minations, all  of  whom  allege  their  scruples  to  be 
equally  strong  with  those  of  the  said  Mr.  Theobald, 
and  have  stated  their  intention,  should  he  be  ex- 
cused, of  refusing  to  take  upon  themselves  the 
office  whenever  elected  thereto — ^that  Mr.  Theobald, 
as  a  member  of  the  Society  of  Friends,  commonly 
called  Quakers,  is  not  exempt  by  law  from  executing 
the  office,  and  that  he  cannot  be  excused  from  per- 
forming the  same,  without  manifest  injustice  to- 
wards others  of  the  inhabitants  of  the  parish  who 
have  already  served,  or  may  hereafter  be  required 
to  serve,  the  said  office. 

Mr.  Theobald  submitted,  that  upon  the  grounds 
set  forth  in  his  petition,  he  was  entitled  to  be  re* 
lieved  from  serving  the  office. 

Bwmahy  for  Mr.  Adey,  contended  that  the  duty 
of  the  Court  was  merely  ministerial — that  it  must 
assign  Mr.  Theobald  to  take  upon  himself  the 
office — ^that  he  had  been  duly  chosen  churchwarden, 
and  had  no  right  in  law  to  be  exempted — ^that  the 
exemptions  are  set  forth  by  Prideaux^  and  that  a 
Quaker  was  not  among  those  who  are  excused — 
that  the  provirions  of  the  Toleration  Act,  the  1st 
William  and  Mary,  would  be  nugatory,  if  the  perscm 
who  has  scruples  is  to  be  excused  altogether  from 
serving ; — ^but  that  act  was  imperative.  In  its  terms 
it  enacted,  that  'Mf  any  person  dissenting  from 
the  Church  of  Mnglandj  shall  be  chosen  or  ap- 
pointed to  bear  the  office  of  Churchwarden,  and 
such  person  shall  scruple  to  take  upon  him  such 
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office,  in  regard  of  the  oatlis,  or  any  other  matter 
or  tiling  required  by  the  law  to  be  taken  or  done  in 
respect  of  such  office,  he  shall  and  may  execute  the 
same  by  a  sufficient  deputy,  by  him  to  be  provided 
that  shall  compLy  with  the  laws  m  that  behalf" — 
the  terms  ^*  shidl  and  may,''  are  imperative ;  and 
if  the  Court  were  to  excuse  this  gentleman,  it  would 
in  effect  be  dispensing  with  an  act  of  Parliament — 
that  the  maxim,  qui  foot  per  aUum  facU  per  se^ 
had  mo  application  to  the  case,  for  that  the  deputy 
when  approved  of,  was  de  facto  et  de  jure  the 
Churchwarden ;  as  in  the  case  of  the  ballot  for  the 
militia,  the  substitute  was  really  the  person  serving ; 
to  which  no  objection  was  made  by  the  Quakers^ 
although  the  maxim  that  the  principal  was  answer- 
able for  the  acts  of  his  agent,  would  apply  more 
strongly  than  in  the  present  .case*  But,  supposing 
this  gentleman's  scruples  extended  so  far,  still  the 
other  alternative  was  left,  and  to  which  no  reference 
whatever  was  made  by  him  in  the  act  on  petUion, 
namely,  to  pay  thirty  pounds  in  relief  of  the  poor 
rate,  and  which  other  parishioners  had  paid.  If 
Mr.  Theobald  were  altc^ther  excused,  it  would  be 
unfair  and  unjust  to  the  rest  of  the  parish. 


JUDOMENT, 

Dr.  PhiUmare^  The  present  question  arises  with 
respect  to  the  eligibility  of  a  person  to  serve  as 
Churchwarden,  in  the  parish  of  Allhallows,  London 
Wall.  It  is  an  application  on  the  part  of  the 
Churchwarden,  regularly  chosen,  and  who  has 
taken  upon  himself  the  exercise  of  the  office,  in  the 
name  and  on  the  behalf  of  the  parish,  to  compel 
the  other  person,  who  has  been  chosen  a  Church- 
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warden,  who  is  a  member  of  the  Society  of  Friends, 
to  take  upon  himself  the  functions  of  the  office. 
There  is  no  question  as  to  the  competency  of  the 
vestry,  or  as  to  the  mode  in  which  the  Church- 
wardens were  elected.  The  sole  point  at  issue  is, 
whether  I  shall  compel  the  party  thus  'brought  be- 
fore the  Court,  to  take  upon  himself  the  discharge 
of  the  office. 

When  the  question  first  ctfme  to  the  Tiew  of  the 
Court,  and  I  was  called  upon  to  assign  the  party 
to  take  upon  himself  the  office,  I  confess  I  felt 
startled  at  the  proposition.  I  felt  that  not  only  the 
person  proceeded  agaiiist,  but  that  an  Ecclesiastical 
judge,  might  justly  entertain  scruples  with  respect 
to  such  a  proceeding ;  and  with  that  view,  I  Wa» 
willing  to  give  the  parish  an  opportunity  of  recon- 
sidering the  question,  and  of  reflecting,  whdther 
the  choice  they  had '  made  was  a  judicious  choice. 
I  am  disposed  to  hdld  a  strong  opinion,  from  my 
experience,  which  has  been  pretty  long,  of  the 
Churchwardens  of  the  metropolis,  that  the  duties  of 
this  office  are  least  adequately  performed,  where 
they  are  exacted  from  persons  of  different  religious 
persuasionsfrom  the  Established  Church ;  persons  so 
circumstanced  do  not  perform  these  functions  with 
the  iame  spirit  and  zeal,  as  those  who  are  members 
of  the  Established  Church.  The  parish  have  re- 
considered the  questioii,  and  persist  in  calling  upon 
me'tb  c6mpel  this  person  to  take  upon  himself  the 
office  of '  Churehwatden .  Mr.  Theobald  has  stilted 
his  objections  in  an  act  on  petition,  the  parish  have 
replied  to  them,  dnd  Mr.  Theobald  has  put  in  a 
rejoinder ;  an  affidavit  has' been  made  by 'the  vestry- 
clerk,  confirming  the  allegation,  that  this  gentleman 
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was  duly  elected,  and  has  refused  to  assume  the 
office  of  Churchwarden,  and  this  is  the  evidence 
on  which  I  am  to  decide  the  question. 

In  the  first  place,  it  seems  to  me  extremely  in- 
judicious in  members  of  the  Established  Church,  to 
compel  persons,  whose  religious  principles  are  so 
well  known  as  this  gentleman's  are,  to  discharge 
duties,  which  all  who  take  upon  themselves  the 
office  of  Churchwardens  are  bound  to  do ;  and  for 
this  reason,  I  have  been  anxious  to  look  out  any 
authority  on  the  point — any  authority  that  is,  in 
which  any  Court,  in  a  contested  suit,  has  compelled 
a  Quaker  to  take  upon  himself  the  execution  of 
such  an  office.  I  am  not  aware  of  any  such  au- 
thority, and  I  must  therefore  take  the  case  as  one 
prinuB  impressionis.  I  have  been  reminded  that 
several  persons  of  this  gentleman's  persuasion  have 
taken  upon  themselves  this  office,  and  undoubtedly 
my  own  recollection  furnishes  me  with  several  ex- 
amples to  that  effect.  But  it  has  always  appeared 
to  me  an  extraordinary  anomaly,  that  dissenters 
should  be  constituted  '  the  guardians  and  keepers' 
of  our  Established  Church  (for  thus  they  are  termed 
by  high  authority),  (a)  and  take  upon  them  an 
office  like  this,  with  the  functions  belonging  to  it, 
so  closely  and  intimately  connected  with  our  church. 
There  are  various  duties  of  the  office  of  a  Church- 
warden, pointed  at  and  enjoined  by  the  Eccle- 
siastical law,  which  this  person  could  not  perform. 
Many  of  the  canons  of  1603 ;  the  19th,  50th,  52d, 
80th,  83d,  84th,  85th,  109th,  1 10th,  111th,  112th, 
prescribe  duties  to  a  Churchwarden,  which  it  would 
be  incompetent  for  a  Quaker  to  perform  :  such,  for 


(a)  1  BlackstonCf  p.  394. 
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instance,  as  the  preserving  order  during  Divine 
Service;  and  there  are  duties  also  prescribed  by  the 
Rubric  as  attached  tothe  office  of  Churchwarden, 
and  implying  even  the  necessity  of  their  presence 
at  the  administration  of  the  Sacrament  itself,  which 
it  is  utterly  impossible  for  this  person,  with  a  strict 
adherence  to  conscience,  to  perform.  There  is  an 
old  case  in  1st  Levinzj  p.  196,  Hill  v.  Fleurer,  in 
which  a  Churchwarden  was  tried  for  an  assault,  for 
pulling  off  the  hat  of  a  person  during  Divine  Service. 
In  the  report  of  the  case,  it  is  said,  that  the  jus- 
tification was,  that  the  party  proceeded  against  was 
guardian  of  the  church,  and  &at  was  held  to  be 
good,  that  a  Churchwarden  was  justified  in  pre- 
serving decorum  during  Divine  Service,  for  the 
reporter  says,  how  could  he  act  as  guardian  of  the 
church,  and  bound  to  present  offenders  to  the 
Ecclesiastical  Court,  if  he  permitted  any  one  to  be 
guilty  of  this  irreverence  and  indecency  during 
Divine  Service.     But  a  Churchwarden  of  the  sect 

4 

in  question,  would  not  only  not  take  off  the  hat 
of  another  person,  but  it  would  be  part  of  the 
formal  discipline  of  his  caste,  to  wear  his  own. 
But  looking  to  Prideaux^  who  has  been  cited  for 
another  purpose  at  the  bar,  he  thus  details  the 
duties  of  a  Churchwarden.  *  By  the  duties  of  his 
office,  he  is  obliged  to  be  present  in  the  parish 
church,  of  which  he  is  Churchwarden,  on  all 
Sundays  and  holidays,  to  take  notice  of  the  absence 
of  such  parishioners  as  do  not  come  to  the  said 
church,  in  order  to  present  them  for  the  same ;  and 
also  to  take  care  that  no  disorder  be  committed  in 
the  said  church  or  churchyard  during  Divine  Ser- 
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1836, vice  and  sermon,  and  that  all  things  be  kept  in 

MicHAtLius   order  and  quiet. 

Nov.  25tb.         In  mj  search  for  cases,  I  find  a  case  decided  by 
^^        Sir  WiUiam  Scott,  in  1789,  the  case  of  Anthony  v. 

T^^D.  i^^g^^'  (^)  ^^  which,  the  question  was  not  the  same 
as  this,  but  the  question  was,  whether  an  aliea-boru 
could  be  compelled  to  serve  the  office  of  Church- 
warden. Sir  William  Scott  there  held  that  offices 
the  most  ministerial,  left,  a  discretion  to  the  judge 
not  to  join  in  an  illegal  act ;  and  he  illustrated 
tlds  by  saying,  ^  that  if  a  parish  were  to  return  a 
Papist,  or  a  Jew,  or  a  child  of  ten  years  old,  or  a 
person  convicted  of  felony,  he  conceived  the  or- 
dinary would  be  bound  to  reject  such  a  person.' 
Now,  what  do  I  collect  from  this  case  ?  that  in  the 
judgment  of  Sir  William  Scott,  if  the  person  pre- 
sented by  a  parish,  should  be  a  Papist  or  a  Jew, . 
the  ordinary  would  not  compel  that  person  to 
perform  the  duties  of  the  office,  and  I  should  like 
to  know  the  distinction  between  a  Roman  Catholic 
and  a  Quaker,  or  why  even  a  Jew  might  not  be 
liable,  if  it  were  a  matter  of  course  that  he  might 
serve  by  deputy  ? 

It  has  been  said,  that  I  am  bound  by  the  Tole- 
ration Act  to  compel  any  dissenter  who  may  be 
chosen  by  the  parish  to  serve  this  office.  It  is 
tnie,  that  the  statute  referred  to  allows  dissenters 
to  act  by  deputy,  but  I  am  yet  to  learn,  how  such 
a  permisrion  is  to  be  constvued  as  compulsory  ujKm 
the  ecclesiastical  judge,  to  admit  all  dissenters,  of 
every  description,  to  the  discharge  of  this  office* 

(a)  1  Consist.  Rep,  p.  9. 
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Such  a  construction  would  be  totally  irreeoucileable 
with  the  dictum  of  Lord  Stowelh  with  respect  to 
Papists  and  Jews,  in  the  case  of  Anthony  v.  Seger. 
Again ;  it  has  been  argued  that  Prideatm  has 
not  inserted  Quakers  in  the  list  of  those  persons 
who  are  not  liable  to  fill  this  office :  but  in  the 
enumeration  given  by  Prid$aux^  we  do  not  find  an 
alien,  a  Jew,  or  a  Papist.  What  then  do  I  infer  from 
this  ?  That  there  may  be  cases,  in  which  there  is 
a  discretion  in  the  Court,  whether  it  shall  feel  itself 
called  upon  to  enforce  the  performance  of  these 
duties.  The  obligation  is  not  compulsory  on  all. 
I  must  not  be  understood  to  say,  that  all  dissenters 
are  exempted,  or  to  specify  whether  any,  and  if 
any,  what  class  may  be  exempted.  If  that  question 
comes  before  me;  it  will  then  be  time  to  distinguish 
between  the  cases,  according  to  circumstances  and 
facts.  Far  be  it  from  me  to  allow  any  assumption 
of  a  religious  cloak,  to  prevent  persons  from  dis- 
charging a  legal  obligation;  but  the  Society  of 
Friends  are  known ;  they  are  a  marked  and  pe- 
culiar caste — are  privileged  even  as  to  their  ex- 
emption from  the  forms  of  marriage,  enjoined  by 
the  legislature — their  tenets,  doctrines,  and  habits, 
are  recognised  to  be  such,  as  to  make  it  impossible 
to  consider  that  they  can  discharge  the  duties  of 
Churchwarden.  Having  the  means  of  knowing 
the  conscientious  scruples  of  this  sect,  a  judge  of 
an  Ecclesiastical  Court  ought  seriously  to  pause,  not 
only  before  he  attempts  to  violate  the  religious 
scruples  of  this  class  of  persons,  hot  also  for  the 
purpose  of  asking  himself,  whether  he  can  con- 
scientiously admit  into  the  bosom  of  our  church, 
persons   who  are  disqualified   from    obeying  her 
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sanctions  and  giving  full  force  and  effect  to  her 
institutions  and  ordinances. 

Upon  the  whole,  from  the  best  consideration  I 
can  apply  to  the  case,  I  have  come  to  the  de- 
termination, that  the  parish  must  proceed  to  the 
election  of  some  other  person,  as  I  will  not  compel 
this  individual  to  serve  the  office.  And  consequently 
I  dismiss  Samuel  Theobald  from  further  observance 
of  justice  in  this  case. 
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In  this  case  John  Chipp  and  Daniel  Tubb,  the 
sureties  in  the  administration  bond  of  Catherine 
Tubb,  the  widow  and  administratrix  of  Charles 
Tubb,  deceased,  were  cited  to  show  cause  why  the 
bond  should  not  be  attended  with,  and  produced 
as  might  be  requisite  or  necessary  in  certain  pro* 
ceedings  alleged  to  have  been  commenced  in  the 
court  of  Common  Pleas,  by  Crowley  and  Sharman 
creditors  of  the  deceased  against  them,  for  an  inven* 
tory  and  account  of  the  personal  estate  and  effects 
of  the  said  Charles  Tubb.  It  was  alleged  in  the  de- 
cree that  the  said  Charles  Tubb  was  at  the  time  of 
his  death  indebted  to  Crowley  and  Sharman  in  the 
sum  of  £403.  7s.  ]d.  and  that  in  the  month  of 
November,  1832,  they,  on  behalf  of  themselves, 
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and  the  rest  of  the  creditors  of  the  deceased,  filed 
their  bill  of  complaint  against  the  administratrix 
for  an  equal  distribution  of  the  effects  of  the  said 
deceased,  and  that  the  usual  process  of  subpoena 
issued  against  her  to  appear  and  put  in  her 
answer  to  the  said  bill,  but  that  she  had  quitted 
her  residence  and  could  not  be  discovered,  so  that 
tlie  subpoena  could  not  be  served,  and  that  in 
consequence  thereof  the  action  was  brought  in  the 
Common  Pleas  against  the  said  sureties. 

An  appearance  was  given  to  this  decree  by  Chipp 
and  Tubb,  and  an  act  on  petition  was  entered  into, 
in  which  they  denied  that  the  widow  had  evaded 
the  service  of  the  subpoena ;  and  they  set  forth  her 
residences  and  places  of  abode  since  her  husband's 
decease,  and  submitted  that  it  was  contrary  to  the 
law  and  practice  of  the  Court  to  permit  the  bond 
entered  into  by  them  to  be  put  in  suit  against  them, 
'and  for  such  purpose  to  be  attended  with  in  any 
Court,  until  proceedings  had  been  first  taken  against 
the  administratrix,  to  exhibit  an  inventory  of  the 
goods,  chattels,  and  credits  of  the  deceased,  which 
had  come  to  her  hands,  possession,  or  knowledge, 
and  to  render  a  just  and  true  account  of  her  faithful 
administration  thereof;  as  by  the  production  of  such 
inventory  and  account,  it  would  probably  appear 
that  no  breach  of  the  bond  had  been  committed. 

In  reply  to  this,  it  was  submitted,  on  behalf  of 
Crowley  and  Sharman,  that  as  the  administratrix 
had  not  exhibited  an  inventory  and  account  within 
the  time  assigned  by  the  bond  entered  into  by  her  at 
the  time  of  granlxng  th^  administration  of  the  goods 
of  the  deceased,  a  breach  of  the  said  bond  had 
actually  been  committed,  and  that  they  were  en- 
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1836.       titled  to  have  the  bond  attended  with  in  any  actioo 
Michaelmas    for  such  a  breach.  On  a  former  day  (the  6th  of  May) 

IBRM, 

Nov.24tli. 
3rd  Session.  g^^    HeRBERT   JeNNER, 

^"a^"^         After  reading  the  act  on  petition,  and  stating 

Sharmak     that  it  appeared  to  him  that  if  due  diligence  had 

Chipp  and     been   used,  the  widow  might   have  been   found ; 

proceeded:    The  question  then    is,   whether, — as 

The  Conrt  will   f.  ,      .    .  ,  .      \  ^       . 

not,  on  the       the  administratrix  has  not  given  m  an  inventory 

Hve^o^any  in-  ^t  the  time  assigned  her,  no  proceedings  having  been 

the  time^^"*   instituted  against  her  for  the  purpose  of  calling  for 

hTd^^a^^^^th-  ^^^^  inventory — the  Court  will,  without  entering  at 

out  caiiingr  on    all  iuto  the  mcrits  of  the  case,  direct  the  bond  to  be 

tor  to  bring  in    attended  with  for  the  purpose  of  being  sued  upon  at 

JIirmi?arid7'  law.     It  has  been  contended,  that  it  is  the  duty  of 

Sind  to^\t-    ^^®  Court  so  to  deliver  out  the  bond,  and  the  case 

the"*^  ^^  of'  ^^  "  '^^  Archbishop  of  Canterburt/  against  J^(w«e,"(fl) 

being  putinsnit  was  relied  upou  tO  show  that  a  creditor  has  a  right 

to  sue  upon  the  bond,  and  that  the  Court  ought  ex 

debito  justituB  to  permit  the  bond  to  be  attended 

with  for  the  purpose  of  its  being  put  in  suit ;  but 

I  do  not  think  that  such  is  the  result  of  that  case  ; 

there,  a  motion  was  made  to  stay  the  proceedings 

in  an  action  upon  an  administration  bond,  so  that 

the  bond  had  been  delivered  out,  and  the  grounds 

for  staying  the  proceedings  were  that  the  creditor 

(the  party  suing  in  that  cause)  had  no  authority 

from  the  Archbishop ;  and,  secondly,  that  it  was 

not  competent  to  the  Archbishop  to  depute  such 

authority  to  a  creditor. 

-  As  to  the  first  point,  the  fact  was  disproved,  and 
Lord  Mansfield  commenced  his  observations  with 


(a)  Cowp.  140. 
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saying,    '^  What  the  object  of  the  admioistratrix 
was  in  this  case  is  very  manifest  upon  the  affidavits 
that  have  been  read  :  namely,  to  sell  the  adminis- 
tration to  the  creditors.     But  failing  of  that  pur- 
pose, after  having  obtained  the  administration  she 
makes  use  of  all  sort  of  chicane,  delay,  and  false 
pleas,  to  defeat  the  creditors,  and  at  length  ab- 
sconds/'    So  that  there  never  was  a  stronger  case 
than  that  against  the  administratrix,  and  the  ap- 
plication was  made  on  her  behalf  to  st&y  the  pro- 
ceedings. Lord  Mansfield  went  on  to  say,  ^'  that  he 
knew  of  no  authority  which  says  that  the  Ordinary 
cannot  empower  a  creditor  to  put  the  bond  in  suit. 
On  the  contrary,  he  says  it  is  ex  debito  justitice  that 
he  ought  to  do  so."     Certainly  where  a  case  is 
made  out.     What  I  apprehend  to  be  decided  by 
this  case  is,  that  the  Archbishop  has  the  power  to 
allow  an  administration  bond  to  be  sued  upon  in 
his  name,  and  that  a  creditor  has  as  much  right  to 
put  the  bond  in  suit  as  a  next  of  kin ;  that  was  the 
case  which  was  principally  relied  on,  and  it  oc- 
curred in  1774,  but  the  authority  of  that  case  is 
somewhat  shaken  by  the  case  of ''  Thomas  against 
the  Archbishop  of  Canterbury''  (a),  which  was  de- 
cided  in    1787.      The   marginal    abstract,    which 
appears  to  be  correct  in  that  case  was  this  :    *^  An 
'*  administratrix  entered  into  the  usual  bond  in  the 
Prerogative  Court  to  exhibit  an  inventory  within 
a  limited  time.     The  time  having  elapsed  without 
an  inventory  being  exhibited,  a  creditor  put  the 
^*  bond  in  suit  in  the  name  of  the  Archbishop.     The 
**  administratrix  filed  her  bill  for  an  injunction, which 

(a)  1  Cox.  399. 
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"  was  granted,  on  the  terms  of  her  giving  judgment 
^^  in  the  action,  which  was  to  stand  as  a  security  for 
<'  the  costs  at  law  and  in  equity  (but  not  for  the  debt), 
^'  and  amending  the  bill  by  submitting  to  account/' 
The  impression  of  Lord  Thurlow  clearly  was,  that 
the  Spiritual  Court  had  a  discretion  in  the  matter, 
and  that  it  would  not  permit  the  action  to  be 
brought  if  the  executor  could  show  that  he  was 
not  culpable ;  but  he  said  the  Temporal  Courts  had 
interfered.  I  am  not,  however,  aware  of  any  casein 
which  a  mandamus  has  been  granted  from  the 
Court  of  King's  Bench.  The  whole  of  the  cases  on 
this  point  were  discussed  in  the  case  of  ^^  the  Arch* 
bishop  of  Canterbury  against  Robertson'  (a),  in 
which  case  the  bond  had  been  attended  with,  and 
nominal  damages  recovered  as  to  the  non-delivery 
of  an  inventory.  Mr.  Baron  Bayley,  in  that  case, 
seemed  to  be  of  opinion  that  the  Ecclesiastical 
Court  might  limit  the  breaches  to  be  assigned,  {b) 
but  not  finding  it  stated  in  any  of  those  cases  that 
the  power  of  this  Court  is  limited,  it  is  material  to 
see  what  has  been  the  practice  here. 

In  all  cases  before  the  bond  has  been  delivered 
out,  the  party  has  ^een  called  upon  to  show  cause. 


Lushington. — I  put  it  that  the  Court  would  see 
whether  there  had  been  any  breach  of  the  bond, 
and  if  so,  that  it  would  then  order  the  bond  to  be 
delivered  out  without  considering  what  might  be 
the  consequences  in  a  court  of  law. 


(a)  1  Crom.  &  Mees.  p.  390  $  3  Tyrwh.  p.  390. 
(6)  3  Tyrwh.  S.  C.  in  noiis,  p.  419. 
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Sir  Herbert  Jenner. 
But  in  many  cases  the  Court  has  refused  to 
deliver  out  the  bond  where  no  inventory  had  been 
exhibited.  I  should  be  extremely  unwilling  in 
any  case  upon  the  mere  non-delivery  of  an  in- 
ventory to  allow  the  bond  to  be  attended  with, 
and  in  the  present  case  strong  grounds  existed 
for  not  calling  for  the  inventory,  as  proceedings 
had  been  instituted  in  the  Court  of  Chancery. 


1886. 


Michaelmas 

Tbrm. 

Nov.  24th. 

3rd  Session, 

Crowlby 

and 
Sharman 
against 
Cuirrand 

TUBB. 


The  Court  declined  to  make  any  order  until  the 
parties  should  have  cited  the  administratrix  to 
bring  in  an  inventory. 

The  widow  afterwards  brought  in  an  inventory, 
and  this  day, 

Addams  submitted  that  there  were  no  grounds 
whatever  for  the  proceedings  in  this  case,  that  the 
widow  in  effect  had  given  an  inventory  by  passing 
her  account  at  Somerset  House;  that  the  other 
parties  knew  that  the  estate  was  insolvent;  and 
when  the  act  on  petition  was  gone  into  on  a  former 
day,  the  Court  said  that  the  parties  ought  to 
have  called  upon  the  widow  to  exhibit  an  inven- 
tory, which  they  have  not  done ;  but  the  widow, 
of  her  own  accord,  has  since  brought  in  the  in- 
ventory, and  he  prayed  that  his  parties  might  be 
dismissed  with  their  costs. 


JLushingtan^  cantrd. — When  the  proceedings 
commenced,  the  widow  had  not  exhibited  an  in- 
ventory which  the  sureties  engaged  that  she  should 
do;  upon  the  admitted  facts  then  of  the  case 
there  was  suj£cient  ground  for  coming  to  the 
Court,  no  inventory  had  been  exhibited,  and  the 
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^^^Q*       parties  were  not  dismissed,  but  were  held  before 


Mi^AELMAf   the  Court,  in  order  that  the  widow  might  bring 
Nov.  24th.     in  the  inventory,  and  the  effect  of  that  in¥entory 

3jrd  Semiov, 


Cbowlev 

and 

Shaamav 

againtt 

Cum  and 


might  be  seen. 

Sir  Herbert  Jenner. 
Courts  of  common  law  having  been  of  opinion 
'  that  the  non-delivery  of  an  inventory  constitutes  a 
breach  of  the  administration  bond,  creditors  of  the 
deceased  have  a  right  to  see  the  inventory  exhibited. 
I  caanot,  therefore,  say  that  the  parties  shall  not 
come  here  for  the  purpose  of  calling  for  the  in- 
ventory.    No  inventory  had  been  exhibited  in  this 
case  in  the  first  instance,  but  that  has  since  been 
done ;  I  cannot  hold  that  the  parties  in-  this  case, 
therefore,  had  no  grounds  for  instituting  these  pro- 
ceedings.    I  shall  dismiss  the  parties,  but  make  no 
order  as  to  costs. 


1836. 


Dec.  19th. 

Grzbnhill 
againti 

paiBNHILL. 


CONSISTORY  COURT  OF  LONDON. 

Green  HILL  against  Greenhill. 
On  Petition. 


In  this  case  a  sentence  of  separation  had  been 
pronounced  in  favour  of  Henrietta  Lavinia  Greenhill 
against  Benjamin  Cuff  Greenhill,  her  husband,  by 
reason  of  his  adultery,  and  alimony  had  been 
allotted.  A  monition  having  been  taken  out  against 
the  husband  to  compel  payment  of  that  alimony, 
an  appearance  was  given  to  the  monition  under 
protest  by  the  husband,  and    an  act  on  petition 
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was  entered  into.  It  was  alleged  on  the  part  of  the  1836. 
husband  that  he  had  three  children,  all  of  whdm  Dec.  i9th. 
were  io  their  infancy,  that  shortly  before  the  in»  qrI^^ill 
stitation  of  this  suit,  the  children  were  removed  gb?e»wll. 
from  Weymouth,  where  they  had  been  residing 
with  their  mother,  the  said  Henrietta  Lavinia 
Greenhill,  to  the  residence  of  Mrs.  Macdonald,  her 
mother ;  that  they  had  been  so  removed  by  Mrs. 
Greenhill  without  the  knowledge  and  consent  of 
the  husband,  and  contrary  to  his  intenftions  with 
respect  to  the  custody  of  the  said  children  ;  that  he 
thereupon  applied  to  the  Hon.  Mr.  Justice  Patteson, 
one  of  judges  of  the  Court  of  King's  Bench,  for,  and 
obtained  a  writ  of  habeas  corpus  for  the  delivering  up 
of  the  said  children  to  him.  That  the  writ  having 
been  served  on  Mrs.  Greenhill,  she  appeared  there- 
to, and  that  an  order  was  made  that  she  should  de- 
liver up  the  children  to  her  husband.  That  pend- 
ing the  said  application  for  the  habeas  corpus,  a 
bill  was  filed  on  behalf  of  the  children,  and  a  pe- 
tition was  presented  to  the  Vice  Chancellor,  praying 
that  a  fit  and  proper  person  should  t>e  appointed 
guardian  of  the  children,  but  that  the  Vice  Chan- 
cellor, after  hearing  counsel  upon  such  petition, 
decided  that  there  was  no  ground  for  the  inter- 

•  ference  of  a  Court  of  Equity  with  respect  to  the 
custody  of  the  said  children,  and  refused  to  grant 
the  prayer  of  the  petition  for  the  appointment  of  a 
guardian  to  them. 

That  the  order  made  by  Mr.  Justice  Patteson  for 
the  delivering  up  of  the  children,  was  made  a  rule 

-  of  the  Court  of  King's  Bench,  and  the  same  having 
been  duly  served  on  the  said  Henrietta  Lavinia 
Greenhill,  she  refused  to  obey  the  same,  and  applied 
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1836*  to  the  Court  of  King's  Bench^  and  obtained  a  rule  to 
D0C.  1901.  shew  cause  why  that  order  should  not  be  rescinded ; 
Gkukhill  that  on  the  refusal  of  Mrs.  Greenhill  to  comply 
OwSIhiLl.  ^th  the  said  order,  Mr.  Greenhill,  the  husband, 
obtained  a  rule  from  the  Court,  calling  upon  her  to 
shew  cause  why  an  attachment  should  not  issue 
against  her  for  a  contempt  of  Court ;  that  attempts 
were  made  to  serve  her  with  the  said  rule,  but  that 
she  having  previously  taken  the  children  from  the 
custody  of  Mrs.  Macdonald  into  her  own  custody, 
secreted  herself  and  kept  out  of  the  way,  for  the 
purpose  of  avoiding  the  service  upon  her  of  the  said 
rules,  and  that  the  same  could  not  be  served. 
That  a  special  application  having  been  made  to  the 
Court  of  King's  Bench  for  the  purpose,  the  rule  for 
the  attachment  was  brought  under  the  consideration 
of  the  Court  without  a  personal  service,  and  at  the 
same  time  also,  the  rule  obtained  by  Mrs.  Green- 
hill, to  shew  cause  why  the  order  made  by  Mr. 
Justice  Patteson  should  not  be  rescinded,  was  con- 
sidered by  the  Court, — that  while  the  same  were 
pending,  and  before  they  could  be  heard,  the  ut-* 
most  endeavours  were  made  by  Mr.  Greenhill  and 
his  solicitor  and  agents,  to  ascertain  to  what  place 
Mrs.  Greenhill  had  removed  herself  and  her 
children,  and  offers  were  made  by  the  husband, 
(which  reached  the  wife)  to  make  such  arrangement 
respecting  the  custody  of  the  said  children  as  should 
leave  Mrs.  Greenhill  ample  opportunities  of  free 
access  to  them,  which  o^ers  were  absolutely  rejected. 
That  in  January  last  she  left  this  country,  and  took 
with  her  the.  said  children,  for  the  purpose  of 
avoiding  the  attachment  against  her  for  contempt. 
That  the    questions    arising   upon    the  aforesaid 
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rule  of  Court  were  argued,  and  the  rule  for  the       1836. 
attachment  against  her  was  made  absolute,  but  the     Dec.  i9th. 
attachment  was  to  remain  in  the  office  one  month,     Grunhili. 
in  order  to  afford  her  an  opportunity  of  complying    GB«i»n.L. 
with  the  same,  or  of  making  some  arrangement. 
That  the  said  order  has  not  been  complied  with  ; 
that  Mrs.  Greenhill  and    the    children   are  now 
abroad,  but  at  what  place  is  unknown  to  the  said 
Mr.  Greenhill.     That  the  order  for  attachment  is- 
sued, but  in  consequence  of  her  absence  from  the 
country  cannot  be  served  upon  her ;  and  it  was  sub- 
mitted on  behalf  of  the  husband,  that  under  the 
circumstances  stated,  Mrs.  Greenhill  was  not  en- 
titled to  have  the  payment  of  the  alimony  allotted 
to  her  in  this  Court  enforced  against  him. 

Addams  and  NichoH,  submitted  that  sufficient 
was  set  forth  to  justify  the  Court  in  not  enforcing 
the  monition  ;  the  wife  has  illegally  taken  posses- 
sion of  the  children,  and  contumaciously  refuses  to 
comply  with  the  order  of  the  Court  of  King's  Bench, 
and  is  in  contempt.  She  now  comes  to  this  Court 
to  ask  for  funds  to  enable  her  to  evade  the  laws  of 
the  country ;  would  not  the  Court,  by  complying 
with  her  prayer,  be  accessory  to  a  fraud  upon  the 
other  Courts  ? 

The  King's  Advocate  and  Dauheny^  contra. — 

Dr.  Lushington. 
In  this  case,  a  suit  was  orierinally  brouirht  by  TheCounwrn 

TUT        r^  1  -11         •     .1.       1.      V       ji«  ^  not  withhold 

Mrs.  ureenniil  against  her  husband  tor  a  separation,  the  enforce- 
by  reason  of  his  adultery,  and  the  Court  was  of  opi-  ^*r?by  rea«^n 
nion  that  the  charges  were  proved  against  him,  Ihuinbgir/h 


order,  is  in 
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1836.  and^Mronoanced  a  sentence  of  separation,  and 

Dec.  19th.  mony  was  allotted  to  the  wife.     The  Proctor  of  the 

Gm^n.L  wife  has  endeaTonred  to  enforce  payment  of  that 

Gii'il^^L.  Simony,  and  an  act  on  petition  has  been  entered 

coDtoiptof  th«  ^^^  ^^  behalf  of  Mr.  Greenhill,  alleging  facts  said 

Coort^KiD^s  to  be  sufficient  to  induce  theCourt  to  withhold  the 

roideDt  out  of  ezcrcise  of  its  power  to  compel  the  payment  of  the 

the  countTTa  in      i*  tt     i  i*  ■  ^  *^    * 

order  u>  evade  aumony.  Under  ordmary  circumstances,  it  is 
^t^CouZ^^  the  usual  course  of  the  Court,  ex  debito  jtutiiuB 
to  enforce  obedience  to  decrees  already  made.  As 
a  ground  for  departing  from  the  accustomed  prac- 
tice, it  is  alleged  that  these  parties  have  three 
children,  that  Mrs.  Greenhill  has  taken  possession 
of  them,  and  has  removed  them  out  of  the  country ; 
that  the  right  to  the  possession  of  the  children  is 
in  the  husband,  that  he  has  obtained  an  order  from 
the  Court  of  King's  Bench,  directing  her  to  deliver 
lip  the  children  to  him  ;  that  Mrs.  Greenhill  peti- 
tioned the  Court  of  Chancery  to  appoint  a  guardian 
to  the  children,  and  that  her  application  was  re- 
jected ;  that  she  has  removed  out  of  the  jurisdiction 
of  the  Courts  of  this  country,  and  contumaciously 
refuses  to  obey  the  order  of  the  Court  of  King's 
Bench ;  and  it  is  said  that  I  ought  under  these  cir- 
cumstances to  decline  to  enforce  the  monition. 

I  am  not  aware  that  such  an  attempt  as  this  was 
ever  before  made,'  and  the  Counsel  for  Mr.  Green- 
hill, when  I  asked  for  some  precedent,  were  unable 
to  state  any  authority  iu  support  of  the  application. 
The  absence  of  all  authority  of  anything  approach- 
ing to  a  precedent  would  alone  make  it  the  duty  of 
the  Court  to  pause  before  it  took  upon  itself  to  stay 
the  ordinary  course  of  its  judicial  process,  and  to 
introduce  a  new  principle  to  govern  its  proceedings. 
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I  muBt  at  least  be  satisfied  that  if  no  such  case  has      ^^^' 
occurred,  the  subject  matter  falls  properly  .within     Dec.  i9Ui. 
the  cognizance  of  ecclesiastical  tribunals.     But  is    GRtsKuin. 
this  so  ? — Does  ^  the  conduct  of  the  husband  or  the    o^mix, 
wife,  with  respect  to  the  children  in  any  degree 
belong  to  this  Court  ?     I  apprehend  not ;  all  that  I 
am  to  determine  is  between  the  husband  and  wife, 
with  respect  to  each  other,  the  allotment  of  alimony 
is  incidental  and  necessarily  incidental  to  such  juris- 
diction.    It  is  no  part  of  my  duty  to  consider,  and  I 
have  not  a  shadow  of  authority  to  determine,  whether 
the  wife  is  or  is  not  to  have  the  custody  of  the 
children  :  the  whole  matter  as  to  the  care  and  custody 
of  qhildren  belongs  to  another  jurisdiction.     In  a 
case  before  the  late  Judge  of  the  Arches  Court  he 
refused  to  make  any  deduction  in  the  amount  of 
alimony^  on  account  of  there  being  a  child  in  arms 
under  the  wife's  care ;  his  reason  being  that  so  far 
as  his  authority  extended  he  would  not  aid  the 
husband  in  taking  so  young  a  child  from  an  iuno* 
cent  wife ;  and  in  this  case  I  am  at  a  loss  to  know 
why  I  should,  by  starving  an  innocent  wife,  compel 
obedience  to  the  orders  of  other  tribunals  to  render 
up  to   the  guilty  husband  the  offspring  of  that 
union,   the  obligations  of  which   he  has  grossly 
violated.     Suppose  this  lady  had  a  separate  income, 
it  is  not  maintained  that  the  Court  of  Chancery 
would  stop  the  payment  of  that  money  to  her  for 
the  purpose  of  compelling  obedience  to  an  order  of 
the  Court  of  King's  Bench,  and  why  should  alimony 
stand  on  a  less  favourable  foundation  ?     L  shall  not 
go  into   the  question  whether  the   husband   has 
offered   a    proper   asylum   for   the  children,    the 
question  is  foreign  to  the  duties  of  my  office,  I  shall, 
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1836.       therefore,  overmle  the  protefct  and  direct  the  money 
Dec.  i9tk.     to  be  paid,  and  make  an  order  under  the  recent  act 
GB^nx    of  Parliament  (2  &  3  Wm.  4,  c.  93,)  bat  before  I 
Giinnnix.    JXLBke  that  Order  I  should  wish  to  be  informed, 
whether  counsel  have  sufficiently  considered  the 
provisions  of  the  act.     Before  I  make  my  order 
under  the  act,  there  must  be  an  attempt  to  enforce 
an  order  of  the  Court,  a  contempt,  and  an  exempli- 
fication, and  it  forms  a  consideration  with  me  in 
deciding  this  case,  that  if  this  be  the  result  the  Court 
of  Chancery  may  refuse  to  enforce  the  sequestration, 
and  so  exercise  a  jurisdiction  if  it  think  fit. 


The  return  of  the  officer  who  served  the  monition 
was  read,  stating  that  he  had  attended  at  Aberdeen 
Place,  Marylebone,  on  the  1st  of  June,  to  serve  the 
monition,  that  he  found  the  house  was  to  let 
furnished ;  that  upon  inquiry  of  a  female  in  the 
service  of  Mr.  Greenhill  be  was  informed  he  was 
out  of  town  and  would  not  return  for  six  months, 
and  that  she  did  not  know  his  place  of  abode  in  the 
country ;  that  he  read  the  monition  to  her  and  left 
a  copy ;  that  he  proceeded  to  Mr.  Greenhill 's 
solicitors',  who  told  him  he  was  not  there,  but  de- 
clined to  give  any  information  as  to  where  he  ¥ras, 
and  that  he  (the  officer)  left  with  him  a  copy  of  the 
monition. 

The  King^s  Advocate  referred  to  the  2nd  sect,  of 
2  &  3  Wm.  4,  c.  93,  and  contended  that  there  had 
been  a  sufficient  service  to  justify  the  Court  in 
signifying  the  contempt  of  the  party.     The  only 
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case  that  has  occurred  since  the  passing  of  the  act      1836. 

was  that  of  Hinxman  against  Hinxman^  in  which     i>ec.  igth. 

there  had  not  been  a  personal  service  but  by  ways     ORmHiu. 

and  means ;  that  was  a  proceeding  to  enforce  the    g^^j^^xL. 

payment  of  alimony  pendente  lite ;  the  party  could 

not  be  personally  served,  the  instrument  was  stuck 

up  at  the  Royal  ExchangCi  and  on  the  chapel  where 

Mr.  Hinxman  was  in  the  habit  of  officiating,  and 

the  Court,  considering  that  Mr.  Hinxman  must  have 

had  cognizance  bf  the  proceeding,  pronounced  him  .     « 

contumacious,  and  a  significamt  issued. 

In  this  case  now  before  the  Court  the  party  had 
not  been  personally  served,  but  the  monition  had 
been  served  at  the  house,  and  a  Proctor  had  ap- 
peared for  him. 

Dr.  Lushington. 
If  I  could  see  that  the  service  had  been  really 
evaded  I  should  have  no  hesitation  in  pronouncing 
the  party  in  contempt,  and  signifying  it.  I  now 
overrule  the  protest  and  direct  that  the  money  shall 
be  paid ;  but  as  the  party  had  appeared  to  the 
monition  I  shall  let  the  matter  stand  over  until  the 
next  Court  day :  in  the  mean  time  another  monition 
might  be  taken  out  if  the  party  thought  proper. 

Another  monition  was  accordingly  prayed,  and 
on  the  first  session  of  Hil.  Term  (17th  Jan.)  1837, 
the  return  having  been  read,  the  Court,  ^fter  stating 
that  it  appeared  by  the  return  that  every  attempt 
had  been  made  to  serve  the  monition,  pronounced 
Mr.  Greenhill  in  contempt,  and  directed  the 
exemplification  to  issue  to  the  Court  of  Chancery 
agreeably  to  the  act  of  Parliament. 
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The  Office  of  the  Judge  promoted  by 
Tayu>r  against  Morlet. 


Jao.  19tii. 
2od  Scwiov. 


TilYLOft 
OBLSr. 


agai 
Mob 


1837.  In  this  case,  the  Rev.  George  Morley,  the  vicar 

MiLA.T  Tmm.  of  Newport  Pagnell  was  cited,  by  letters  of  request 
from  the  commissary  of  the  archdeaconry  of 
Buckingham,  at  the  instance  of  William  Taylor,  one 
of  the  churchwardens  of  the  said  parish,  to  answer 
to  certain  articles,  &c.,  '^  and  more  especially  for  quar- 
relling and  brawling  in  the  parish  church  of  Newport 
Pagnell  aforesaid,  and  for  insulting,  disrespectful, 
and  disobedient  conduct  towards  the  Archdeacon 
and  Commissary  of  Buckingham  in  the  said  church ; 
and  for  preaching  a  sermon  in  the  parish  church 
aforesaid,  in  which  sermon  the  conduct  of  the  said 
Archdeacon  was  improperly  animadverted  upon  ; 
and  for  writing  and  sending  a  letter  abusive  of  his 
behaviour  and  conduct." 

An  appearance  having  been  given  for  Mr. 
Morley,  the  articles  were  brought  in,  pleading. 

The  Firstj  Mr*  Morley's  institution  to  the 
vicarage  of  Newport  Pagnell,  on  the  28th  of  June, 
1832,  and  his  induction  subsequently. 

The  Second  exhibited  a  copy  of  the  act  of  in- 
stitution made  in  the  muniment  book  kept  in  the 
registry  of  the  Bishop  of  Lincoln. 

The   Third,    That  at  a  visitation  held  by  the 
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Venerable  and  Reverend  Justly  Hill,  Clerk,  Master  1837. 
of  Arts,  Archdeacon  of  the  Archdeaconry  of  hh-aby  t«bm. 
Buckingham,  and  Commissary  of  the  Bishop  of 
Lincoln,  in  the  parish  church  of  Newport  Pagnell, 
aforesaid,  on  Saturday,  the  30th  of  May,  1835, 
&c. ;  the  clergy  of  the  said  archdeaconry  were  first 
called,  and  haying  severally  answered  to  their 
respective  names,  the  greater  number  of  them  then 
left  the  Court ;  but  that  the  said  George  Morley, 
the  vicar,  remained  in  his  gown  and  bands,  and 
stationed  himself  close  to  the  rails  of  the  communion 
table  in  the  chancel  of  the  church,  and  as  near  as 
possible  to  the  archdeacon,  that  the  Churchwardens 
of  the  said  archdeaconry  were  then  called  and 
sworn  ;  and  upon  the  Churchwardens  of  the  said 
parish  of  Newport  Pagnell  being  called,  an  in- 
habitant of  the  said  parish  preferred  to  the  Arch- 
deacon a  complaint  against  them,  concerning  a  pew 
or  seat  in  the  said  parish  church,  that  the  Arch- 
deacon having  received  and  heard  such  complaint 
proceeded  to  state  the  nature  of  the  law  relative  to 
church  seats  to  the  said  complainant ;  and  that  in 
the  course  of  his  so  doing,  the  said  George  Morley 
many  times  interrupted  him  by  observations  and 
remarks  impertinent  and  improper,  although  re- 
peatedly requested  by  the  Archdeacon  not  to  in- 
terfere in  the  proceedings  i  that  the  Archdeacon  at 
length  stated  to  Mr.  Morley  that  after  he  should 
have  explained  the  law  of  the  case  to  the  said 
complainant,  he  would  willingly  hear  anything  he 
might  wish  to  say,  and,  that  accordingly  having  con- 
cluded, explaining  the  law  as  aforesaid,  he  informed 
the  said  George  Morley  that  he  was  ready  and 
willing  to   hear  him ;    that,  thereupon  the   said 
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1887.       George   Morley,   in  a  violent,  disrespectful,  and 


HU.ABT  TnM.  insulting  manner,  proceeded  to  address  the  Arch- 
2od'8B»ioy.  cleacon  upon  the  subject  of  the  said  complaint  and 
xl^m  ^^  aforesaid  explanation  of  the  law  of  the  case, 
^affut  and  declared  to  the  Archdeacon,  amongst  other 
things,  that  he  knew  nothing  of  the  matter  and 
that  he  would  enlighten  him ;  and  that  the  said 
George  Morley,  then  and  there,  without  regard  to 
the  sanctity  of  the  place,  made  use  of  many  other 
improper  and  offensive  expressions  derogatory  to 
the  dignity  of  the  said  Court ;  that  the  Archdeacon, 
at  length,  in  consequence  of  the  impropriety  of 
Mr.  Morley's  manner  and  language,  admonished 
him  upon  his  canonical  obedience,  to  refrain  from 
continuing  such,  his  interruption,  and  informed 
him  that  if  he  refused  to  do  so,  he  must  leave  the 
Court ;  that  Mr.  Morley,  thereupon  put  himself  into 
an  outrageous  and  violent  passion,  and  exclaimed, 
*^  If  there  is  not  justice  to  be  done,  I  shall  leave 
the  Court ;  this  man  has  been  most  unjustly  dealt 
by, "  or  used  words  to  the  very  same  effect,  and 
then  departed  from  the  said  Court. 

The  Fourth,  that  within  a  very  short  time  after 
Mr.  Morley  had  quitted  the  said  Court  he  returned 
into  the  same  without  his  gown  and  bauds,  and 
was  approaching  the  rails  of  the  communion  table 
with  much  insolence  in  his  manner  and  bearing, 
when  the  Archdeacon  addressed  him,  and  stated 
that  he  could  not  allow  him  to  remain  there  unless 
he  would  apologize  for  his  conduct  and  language^ 
and  promise  that  he  would  not  further  interrupt  the 
proceedings  of  the  said  Court,  but  that  Mr.  Morley 
then  addressing  himself  to  the  archdeacon,  ex- 
claimed  in  a  violent  and  passionate  manner,  "  If  I 
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Jan.  l§th.' 
Sad  Ssaaiov. 


Taylor 
against 

MORLBY. 


apologize,  but  I  deny  your  authority,  or  that  of  any  Hilary  Jerii. 
man,  to  remove  me  from  my  own  church,  and  I 
defy  you  to  do  so,"  or  used  words  to  the  very  siame 
effect,  and  several  times  repeated  the  said  words, 
**  I  defy  you;"  and  also  used  many  other  expressions 
of  defiance,  and  accompanied  the  same  with  violent 
and  offensive  gesticulations  and  manner,  insomuch 
that  the  Archdeacon  was  induced,  for  the  decorous 
despatch  of  business,  and  with  a  view  to  maintain 
the  dignity  of  the  said  Court,  and  preserve  the 
sanctity  of  the  place,  to  order,  and  did  accordingly 
order,  the  officers  of  the  said  Court  and  the  Church- 
wardens to  remove  him  from  the  said  Court,  aud 
that  Mr.  Morley  was  accordingly,  but  quietly,  and 
without  violence,  removed  by  them  from  the  said 
Court. 

The  Fifthf  that  on  the  day  next  following  the 
visitation  aforesaid^  Mr.  Morley^  in  a  sermon 
preached  by  him^  after  the  Morning  Service  in  the 
parish  church  of  Newport  Pagnell  aforesaid  ^  taking 
for  his  text 9  the  25M,  26th ^  and  27th  verses  of  the 
29th  chapter  of  Proverbs^  namely y  "  The  fear  of 
man  bringeth  a  snare ;  but  who  so  putteth  his  trust 
in  the  Lord  shall  be  safe. 

**  Many  seek  the  ruler's  favour ^  but  every  mans 
judgment  comethfrom  the  Lord. 

*^  An  unjust  man  is  an  abomination  to  the  just ; 
and  he  that  is  upright  in  the  way^  is  an  abomination 
to  the  wickedy 

Did  amongst  other  matters^  in  an  excited  and  un- 
becoming manner y  inveigh  against  the  conduct  of  the 
said  Archdeacon^  and  make  remarks  and  observations 
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with  evident  allusion  to  the  transactions  mentioned 
and  set  forth  in  the  two  next  preceding  Articles, 

The  Sixthy  That  the  Archdeacon  having  in  con- 
sequence of  such,  the  conduct  on  the  part  of  Mr. 
Morley^  as  hereinbefore  set  forthj  conddered  him 
unfit  to  hold  the  office  of  one  of  his  surrogates,  and 
having  withdrawn  his  appointment  as  suchaccordingfy, 
Mr.  Morley  did^  on  or  about  the  29th  of  June, 
1835,  write,  address,  and  send  a  letter  to  Edward 
Prickett,  of  Aylesbury,  the  Register  of  the  Arch- 
deaconry Court  of  Buckingham,  and  which  was  duly 
received  by  him,  wherein  Mr.  Morley  did  express 
himself  in  ironical,  and  highly  disrespectful,  and 
unbecoming  terms  of  the  Archdeacon^  his  lawful 
canonical  superior. 

The  Seventh,  exhibited  the  letter,  and  pleaded  it 
to  be  in  Mr.  Morley^s  handwriting,  (a) 

{a)  The  letter  was  as  follows : — 

Vicarage,  Newport  PagneU,  June  9tk,  1835. 
Sir, 

The  Venerable,  the  Archdeacon  of  Bucks,  is  at  fall  liberty  to 
wreak  his  rengeance  on  me,  in  any  way  that  he  may  judge  wiU  most 
redound  to  his  dignity  and  glory,  and  best  promote  Uiat  subsernent 
respect  to  his  person,  which  he  so  anxiously  and  strenuously 
demands. 

The  Archdeacon  is  remarkable  for  exhibiting  every  courteous  and 
Christianlike  grace,  becoming  a  minister  of  the  ''  meek  and  lowly" 
Jesus,  and  is  a  pattern  to  the  clergy  of  the  county  of  Buckingham,  of 
rendering  good  for  evil,  and  iji  doing  unto  all  men  as  we  would  they 
should  do  unto  us. 

I  return  you  six  blank  licenses  with  the  certificates,  and  you  will 
be  so  good  as  to  pay  the  cost  of  them  into  Messrs.  Rickford  and 
Sons'  Bank,  to  my  account. 

I  am. 

Your  obedient  Servant, 

GEORGE  MORLEY. 
(Superscribed) 
Edward  Prickett^  Esq,,  Aylesbury, 
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The  others  were  the  usual  formal  Articles.  ^887. 

The  admission  of  the  Articles  was  opposed,  and  Hilary  term. 
the  judge  rejected  the  Fifths  Sixth,  and  Seventh    2uTktJiov. 
Articles.     A  negative  issue  was  given  by  Mr.  Mor- 
ley,   and  witnesses   were  examined  to  prove  the 
Articles ;  and  subsequently  a  defensive  allegation 
was  brought  in  on  behalf  of  Mr.  Morley,  pleading, 

First. — That  sometime  previous  to  the  visitation, 
Daniel  Goodman,  a  respectable  parishioner  of  the 
parish,  was  ejected  by  the  then  Churchwardens  from 
a  pew  in  the  church,  to  the  possession  of  which  he 
conceived  that  he  had  a  just  and  legal  claim  or  title. 
That  the  wife  of  the  said  Goodman,  by  his  direction, 
wrote  to  the  Archdeacon,  complaining  of  the  con- 
duct of  the  said  Churchwardens.  That  the  Arch- 
deacon wrote  in  reply  to  Mr.  Goodman,  promising 
to  investigate  in  person  the  subject  of  such  com- 
plaint at  his  next  visitation,  and  in  the  meantime 
recommending  Groodman  to  apply  for  advice  and 
assistance  to  Mr.  Morley,  the  Vicar ;  that  Goodman* 
did  accordingly  apply  to  Mr.  Morley,  and  requested 
him  on  the  day  previous  to  the  visitation  to  state  on 
his  (Goodman's)  behalf  the  grounds  on  which  he 
conceived  himself  entitled  to  the  use  of  the  pe^,  he 
Daniel  Goodman  being  distrustful  of  his  own  power 
to  explain  his  case  intelligibly  at  the  visitation. 

The  Second  exhibited  the  Archdeacon's  letter. 

The  Third  denied  the  TAirrf  and  Fourth  Articles 
of  the  libel  to  be  true,  and  pleaded,  in  contradiction, 
that  the  visitation  having  been  held,  and  the  clergy 
dismissed,  Mr.  Morley  continued  sitting  on  the 
bench  outside  the  communion  rails,  where  he  and 
others  of  the  clergy  had  been  sitting  up  to  the  time 
of  their  dismissal,  being  the  same  seat  which  he  had 

I  I  2 
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^S37.  occupied  on  previous  visitationa  since  his  induction. 
^'"■'  '■""■  That  on  the  Churchwardens  of  Newport  Pagnell 
3ndSiuioH.  being  called,  the  Archdeacon  (producing  at  the 
TiiLom  same  time  a  letter  from  his  pocket,)  said  "  I  haTe 
^5^^_  received  a  letter  about  a  pew  from  some  man  or 
other,  it  is  a  long  letter,  and  I  can't  make  much  of 
it;"  and  added,  "Can  you  tell  me  anything  about 
it  ?"  appealing  to  William  White,  one  of  the  said 
Churchwardens ;  that  the  said  White  replied,  that 
"  the  pew  was  empty,  and  that  thejr  (meaning him- 
self and  his  co-Churchwarden)  had  given  possessioa 
of  it  to  another  panshiooer."  That  the  Arcbdeacoo 
then  said,  "  I  see,  I  see,  I  dare  say  it's  all  right,  but 
it  is  as  well  to  have  this  man,  Goodman,  (I  think 
is  his  name,)  up,  and  hear  what  he  has  to  say." 
That  Mr.  Morley  upon  tbis  stood  up,  and  address- 
ing  the  Archdeacon,  was  about  to  state  that  Good- 
man bad  requested  him  to  explain  the  circumstanoei 
under  which  he  conceived  the  pew  was  not  a  racant 
'  one,  but  that  Goodman  had  a  claim  of  right  to  the 
use  or  possession  of  it;  but  was  immediately  or- 
dered by  the  Archdeacon  to  sit  down  and  not  inter- 
rupt the  Court.  That  Goodman  was  then  qnestioned, 
but  soon  became  so  confused  as  to  be  unable  to  ex- 
plain the  circumstances  connected  with  the  said 
pew.  That  there  being  a  momentary  pause,  Mr. 
Morley  again  rose,  and  requested  permission  to 
state  tbe  said  Goodman's  case,  but  was  again  de- 
sired by  the  Archdeacon,with  much  austerity  of  tone 
and  manner,  to  sit  down,  and  was  told  that  if  he 
again  interrupted  the  proceedings  of  the  Court,  he 
(the  Archdeacon)  would  have  him  removed.'  That 
Morley  having,  though  provoked  at  such,  tbe  an- 
noyance of  the  Archdeacon,  resumed  his  seat,  the 
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Archdeacon  proceeded  to  lay  down  the  law  on  the       1887. 


TAYLOa 

agaimt 
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subject  of  pews,  in  churches  generally,  incidentally  Hilary  Term. 
whilst  so  doing,  deciding  the  point  at  issue  against  2nd  Semiok. 
Goodman,  and  concluded,  by  stating  that  it  was 
*^  all  right,'*  and  that  the  Churchwardens  had  done 
their  duty.  That  whilst  so  incidentally  deciding 
the  case  Morley  did  not  interrupt  the  said  Archdea- 
con with  any  remarks  whatever,  nor  up  to  such  time 
did  he  at  all  interfere,  save  as  aforesaid.  That  the 
tone  and  manner  of  Morley  in  requesting  to  be 
heard  on  behalf  of  Groodman  was  perfectly  proper 
and  respectful,  and  that  when  told  to  sit  down,  a 
second  time,  and  not  interrupt  the  Court,  on  pain 
of  being  turned  out  of  his  own  church,  he,  how- 
ever provoked,  sat  down  without  making  a  single 
remark. 

The  Fourth  pleaded,  that  after  the  Archdeacon 
had  concluded  his  statement,  (and  during  which 
he  received  no  interruption  from  any  one,)  he  added, 
in  a  sneering  and  sarcastic  tone  and  manner,  ^^  and 
now  we  will  hear  what  Mr.  Morley  has  to  say." 
That  upon  this  Mr.  Morley  arose,  and  by  way  of 
prefacing  what  he  was  about  to  observe,  said,  '^  If 
you  will  condescend,  Mr.  Archdeacon,  to  be  en- 
lightened by  me  on  the  subject.''  That  no  sooner 
had  the  term  enlighten  fallen  from  him,  than  the 
Archdeacon  broke  forth  "  Enlighten  your  Ordinary, 
Sir !"  That  Mr.  Morley  replied,  "  I  have  no  in- 
tention to  offend  you.  Sir,  or  the  Court,  my  object 
is  simply  to  throw  a  light  upon  the  case,"  or  to  that 
very  effect.  That  the  Archdeacon  immediately  upon 
this  called  upon  the  Churchwardens  and  his  appa- 
ritors to  turn  Mr.  Morley  out  of  Court.  That  upon 
this  order  being  given,  Mr.  Morley  rose  and  left 
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HelabtTeih.  tremely  provoked,  *' I  shall  leave  the  Court,  Mr. 

^od'snnov.  ArchdcacoD,  without  troubling  these  persons  to  turn 
me  out  of  it ;  but  I  must  say  that  Mr.  Goodman  has 
not  had  justice  done  him,**  or  to  that  eflfect.  It 
denied  that  Morley  ever  said  that  the  Archdea* 
con  knew  nothing  of  the  matter,  and  that  he  would 
eillighten  him,  or  anything  to  that  effect,  or  that  he 
made  use  of  any  expressions  derogatory  to  the  dig- 
nity of  the  Court ;  and  it  pleaded,  that  in  saying 
what  he  last  said,  his  manner  was  not  violent,  dis- 
respectful, or  insulting,  nor  making  allowance  for 
some  natural  warmth  occasioned  by  the  Archdeacon's 
ordeHng  him  to  be  turned  out  of  his  own  church  as 
aforesaid,  in  any  respect  different  from  his  usual  and 
ordinary  manner. 

The  Fifth. — That  about  a  quarter  of  an  hour 
after  Morley  left  the  church,  he  returned  thereto^ 
without  his  gown  and  bands,  as  pleaded  in  the  Arti* 
cles,  the  clergy  having  been  long  previously  dis- 
missed, and  there  being  at  such  time  several  other 
of  the  clergy  without  their  gowns  and  bands  in  the 
chdrch  ;  and  it  pleaded  that  while  Mr.  Morley  was 
proceeding  up  the  aisle,  walking  in  his  ordinary 
gait  and  manner,  when  ten  or  twelve  yards  firom  the 
communion  table,  the  Archdeacon  called  out  in  a 
loud  tone  of  voice,  *'  I  will  not  suffer  you  to  remain 
there  unless  you  make  an  apology."  That  Mr. 
Morley  replied,  *'  I  am  sorry  that  you  should  ima- 
gine I  have  shewn  any  disrespect  to  you,  Mr.  Arch- 
deacon, as  that  was  not  my  intention."  That  the 
Archdeacon  immediately  rejoined  in  a  sharp  and 
angry  tone  of  voice,  "  Then  make  an  apology,  Sir, 
or  I  shall  have  you  removed."     When  Mr.  Morley 
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logize  to  you,  Mr.  Archdeacon,  for  any  words  that  HilvhiyTerm. 
I  may  have  used  derogatory  to  you,  in  your  official    and'siasioi. 
capacity,  or  to  your  Court,  though  I  must  be  per- 
mitted to  say  that  I  have  not  been  civilly  treated  ;" 
that  the  Archdeacon  immediately  called  upon  his 
apparitors  and  officers  to  turn  that  person,  (thereby 
meaning  Mr.  Morley,)  out  of  the  church;  that  Mr. 
Morley  then  further  said,  addressing  the  Archdeacon, 
but  not  in  a  violent  and  passionate  manner,  or  with 
greater  warmth  than  such  conduct  and  language 
would  naturally  provoke  in  any  one,  '*!  am  not 
prepared  to  say  decidedly,  but  I  think  I  might  defy 
you  to  turn  me  out  of  my  own  church ;"   that  the 
Archdeacon,  upon  this,  immediately  repeated  his 
orders  to   turn   that   person   out  of  the  church, 
whereupon  Mr.  Morley  was  not  removed  as  pleaded, 
but  at  the  solicitation  of  his  friends  and  others, 
was  induced  to  leave,  and  did  leave  the  church 
quietly  of  his  own  accord;    and   it  pleaded  that 
Mr.  Morley  did  not  use  the  words  "  I  defy  you," 
more  than  once,  or  at  any  other  time,  or  in  any 
other  manner  than  as  aforesaid ;    that  he  did  not 
make  use  of  any  other  words  of  defiance ;  that  what 
he  said  was  not  accompanied  by  violent  and  offensive 
gesticulations  as  pleaded. 

This  allegation  was  admitted  without  opposition, 
and  witnesses  having  been  examined  in  support  of 
it,  the  cause  came  on  for  hearing,  and  was  argued 
in  Mich.  Term,  1836. 

Luskington  and  Ourteis  were  heard  in  support 
of  the  Articles.    Addams  and  Lee\  contrdy  and  on 
'  this  day  judgment  was  delivered. 
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Articles  against 
a  clergyman 
for  quarselling 
and  brawling, 
and  for  insult- 
ins,  disrespect- 
fnl,  and  disobe- 
dient conduct 
in  the  church, 
being  only  in 
part  proved, 
the  Court 
monished  him 
to  be  more 
careful,  and 
condemned 
him  in  752. 
nomine  expen- 
sarum. 


Sir  Hbrbert  Jekner, 

After  stating  that  considerable  delay  had  oc- 
curred in  the  proceedings  of  the  cause,  and  which, 
he  understood,  had  been  occasioned  by  a  desire 
that  the  matter  might  be  compromised,  and  that  he 
regretted  that  such  had  not  been  the  result,  pro- 
ceeded. In  the  first  place  then,  I  will  consider  what 
was  the  substance  of  the  charge  as  originally 
brought.  The  citation  called  upon  the  defendant 
to  answer  to  certain  articles,  more  especially  **  for 
quarrelling  and  brawling,  and  for  insulting,  dis- 
respectful,, and  disobedient  conduct  in  the  church  ; 
and  for  preaching  a  sermon,  in  which  the  conduct 
of  the  Archdeacon  was  improperly  animadverted 
upon ;  and  for  writing  and  sending  a  letter  abusive 
of  the  Archdeacon's  conduct ;"  upon  the  return  of 
this  citation  an  absolute  appearance  was  given  for 
Mr.  Morley,  so  that  the  o£Pence  charged,  appeared 
to  him,  and  to  his  legal  advisers,  to  be  one  cognizable 
by  this  Court ;  the  Articles  were  afterwards  brought 
in,  and  considerable  discussion  took  place,  as  to 
their  admissibility,  and  the  Court  rejected  thefifthy  * 
sixth  J  and  seventh  Articles,  being  of  opinion  that 
the  charge  of  preaching  a  sermon,  animadverting 
on  the  Archdeacon's  conduct,  contained  in  the  Jifth 
Article,  was  not  admissible,  no  part  of  the  sermon 
being  set  forth,  it  being  therefore  impossible  for 
the  Court  to  judge  what  the  real  nature  of  the 
sermon  was ;  and  the  sixth  and  seventh  Articles 
were  rejected,  on  the  ground  that  the  Court  had  no 
jurisdiction  to  inquire  into  the  matters  set  forth, 
the  letter  written  by  the  defendant,  relating  to  a 
subject  which  might  be  purely  of  a  civil  nature. 
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The  cliarges  that  remain  then  to  be  consideFed 
are  for  brawling,  and  for  disobedient,  and  dis- 
respectful words,  addressed  to  the  Archdeacon  by 
Mr.  Morley,  and  the  Court  cannot  read  the  Articles 
without  feeling  that  the  charge  is  of  a  very  grave 
description ;  and,  if  proved  to  the  extent  as  laid, 
that  it  would  be  the  duty  of  the  Ordinary  to  prevent, 
by  adequate  punishment,  the  recurrence  of  such 
conduct  in  future,  more  particularly  looking  to  the 
relative  situation  of  the  parties :  and  when  the  ad- 
mission of  the  Articles  was  debated,  the  Court  ex- 
pressed itself  to  be  of  such  opinion. 

The  party  proceeded  against  gave  a  negative 
issue,  denying  the  facts,  but  admitting  the  juris- 
diction of  the  Court ;  but  two  objections  have  been 
now  taken  to  the  jurisdiction  of  tha  Court,  which  it 
will  be  necessary  to  notice,  because,  if  either  of 
those  objections  are  good,  it  would  be  useless  to 
go  at  all  into  the  question  as  to  the  proofs  in  the 
cause. 

An  objection  to  the  jurisdiction  of  the  Court  may 
certainly  be  taken  at  any  time,  but  it  is  more  usual, 
and  undoubtedly  more  convenient,  that  such  ob- 
jection should  be  taken  in  the  commencement  of 
the  proceedings. 

The  first  objection  was,  that  the  letters  of  request 
(from  the  Commissary  of  Buckingham)  ought  to 
have  been  addressed  to  the  Chancellor  of  the 
diocese  of  Lincoln  and  not  to  this  Court,  but  I  con- 
sider that  objection  entirely  disposed  of  by  the  case 
of  6urgoyne  agamst  Free,  (a) 

The  other  objection  was  a  novel  one,  and  if  good, 


18S7. 


Hilary  Tebm. 

Jrn.  19th. 
2ad  Session. 


Tayix>b 
agairut 

MOKLBY. 


Letters  of  re- 
quest from  the 
Coromissury  of 
Buckingham 
go  to  the  Court 
of  Arches  and 
not  to  the 
Chancelkir  of 
Lincoln. 


(a)  2  Add.  Rep.  p.  405.    See  also  Hillyer  against  Milligan,  p.  8. 
Cases  before  Sir  G.  Lee. 
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1837.       would  dispose  almost  of  all  cases  of  brawling,  but  I 

Hilary  tebm.  always  thooght  it  the  duty  of  the  Ordinary  to  protect 

2iid  sbmiov.   the  sanctity  of  the  church ,  and  this,  not  only  under 

tII^e      the  statute  of  Edward  the  Sixth,  but  by  the  general 

M^^Y.     ^^  ^1^9  ^^  objection  was,  that  the  Ecclesiastical 

The  EcdoiM.  ^ourt  has  uo  jurisdiction  in  such  matters,  except 

tacti  Court  has  under  the  statute,  and  then  only  when  the  offence 

ittrifdictioii  m 

ofienow  of  amounts  to  a  constructive  breach  of  the  peace,  and 
pend^y  of  iu  support  of  this  positiou,  the  case  of  Wenmouth 
6^!^,  ^ ^  <igoinst  Collins,  (a)  was  cited  as  an  authority.     In 

that  case,  a  prohibition  w^s  moved  for  to  stay  a 
suit  in  the  Ecclesiastical  Court  against  Wenmouth 
for  brawling  in  the  belfry  of  the  church,  and  striking 
a  man  tliere,  upon  the  suggestion  of  the  statute 
5^6  Ed.  6,  c.  4,  and  alleging  that  all  statutes 
are  conatruable  by  the  common  law,  and  that  Wen* 
mouth  came  there,  as  mayor,  to  suppress  a  riot;  but 
the  Court  denied  a  prohibition,  because  the  offence 
was  cognizable  in  tibe  Ecclesiastical  Court,  before 
the  statute  raHoTie  loci;  and  though  the  statute 
provided  a  penalty,  it  did  not  alter  the  jurisdiction; 
surely  then  the  Courtis  not  prohibited  from  pro-- 
ceeding  under  the  general  law,  and  proceedings 
have  frequently  been  taken  both  under  the  statute 
and  the  general  law ;  and,  in  many  cases,  it  is  ad- 
visable to  proceed  under  the  general  law,,because 
the  statute  requires  two  witnesses  in  proof  of  the 
charge,  while  under  the  general  law,  one  witness 
to  certain  words,  and  one  to  circumstances,  is  suf- 
ficient, and  it  may  not  always  be  in  the  power  of  a 
party  to  produce  two  witnesses  in  support  of  the 
specific  charge ;  and  the  case  of  Hutchins  against 

(a)  2  Lord  Raym.  p.  850. 
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Denziloe,  (a)  is  precise  in  point  to  show  that  pro*       1S37. 


Tayloii 
againtt 

MOELIT* 


ceedings  may  be  taken  under  the  statute  or  the  Hilary  Tbem. 
general  law,  and  it  would  have  been  an  extraordinary  2nd  shsion. 
state  of  tibe  law  if  any  quarrelling  and  brawling 
might  take  place  in  a  church,  unless  amounting  to 
a  constructive  breach  of  the  peace,  and  any  in- 
decent or  indecorous  language  might  be  used  with 
impunity. 

Now  as  the  words,  in  this  case,  are  charged  to 
have  occurred  at  a  visitation,  it  is  urged  that  they 
ought  to  be  considered  in  the  tame  way  as  if  passing 
at  a  vestry  meeting,  and  as  was  said  by  Lord 
Stowell,  (b)  ^*  that  may  be  chiding  or  brawling  in  the 
churchy  which  would  not  be  so  in  the  vestry f*^  but  I 
cannot  look  upon  a  viaitation  in  the  same  manner 
as  a  common  vestry  meeting;  a  visitation  is  a 
much  more  solemn  meeting,  it  is  preceded  by 
prayers,  (and  in  this  case,  Mr.  Morley  himself  read 
those  prayers,)  and  great  decorum  js  required, 
although  it  is  of  comn)on  occurrence,  that  ques- 
tions of  a  civil  nature  do  arise ;  those  relating  to  rates, 
repairs,  or  church  seats,  and  undoubtedly  some 
degree  of  earnestness  of  manner  is  allowable,  and 
the  present  question  is,  whether,  under  the  cir- 
cumstances of  this  case,  Mr.  Morley's  conduct 
was  such  as  to  render  him  liable  to  ecclesiastical 
censures. 

Much  has  been  said  as  to  the  Churchwarden 
being  the  party  who  prosecutes  this  suit,  but  he  is 
the  fit  and  proper  person  to  keep  order  and  decency 
in  the  church,  and  in  this  case  the  Archdeacon 
could  not  himself  promote  the  suit ;  therefore,  I 


(a)  1  Ccnnst.  Rep.  p.  181. 


(b)  1  Consist.  Rep.  p.  185. 
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1837.      think,  if  the  Churchwarden  is  proceeding  of  his 
Hn^mv  Tebm.  own  accord,  that  there  is  nothing  objectionable  in 
2od  siMoy.    his  SO  doing ;  but  it  has  been  much  .pressed  upon 
Tatloe      ^^^  Court,  that  the  Archdeacon  is  the  real  promoter 
^^      in  this  case,  and  evidence  has  been  adduced  on  the 
point,  and  it  is  impossible  on  the  whole  res  gestm^ 
not  to  be  satisfied  that  such  is  the  fact :    but  this 
would  make  but  little  difference,   if  the  offence 
charged  in  the  Articles  be  proved  against  Mr. 
Morley ;  although,  it  is  possible,  that  the  conduct 
of  the  Archdeacon  may  have  considerable  bearing 
as  to  the  question  of  costs,  and  in  caises  of  this  kind 
the  question  of  costs  is  one  of  material  consequence. 
I  wiU  now  proceed  to  consider  the  facts  of  the  case ; 
I  am  sorry  to  see  that  the  evidence  in  the  cause 
runs  to  a  very  great  length,  and  from  the  length 
of  time  which  has  elapsed  from  the  date  of  the 
transaction  to  the  time  when  the  witnesses  were 
examined, .  they  speak  with  great  l6osene8S  as  to 
the  circumstances,  and  great  variation  occucs  in 
the  accounts  given  by  the  different  witnesses.      It 
is  proper  that  I  should  observe  that  in  cases  of  this 
description  the  Articles  ought  to  state  fairly  and 
incriminAi       caudidly  the  whole  transaction,  not  only  is  this 
SoddtSto^^**  due  to  the  Court,  but  it  is  just  to  the  defendant 
JS^JI^n,  in    ^^^»  ^  ^^  might  at  once  admit  the  facts  to  be  true; 
a'faB^u^  *^    but  I  must  say,  looking  at  these  Articles,  that  they 
ipve  an  affirms,  sct  forth,  from  the  Very  commencement,  a  very  ag- 
gravated and  inflamed  account,  and  which,  if  true, 
would  be  indecent  in  the  extreme;  but,  upon  looking 
at  the  evidence  of  the  witnesses  on  one  side  and 
the  other,  it  is  quite  clear  that  Mr.  Morley  was 
not  actuated  with  any  desire  to  insult  the  Arch- 
deacon. 
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The  Court  then  stated  the  substance  of  the  1837, 
Articles  and  Mr.  Morley's  allegation ,  and  after  hilaeyTbem. 
having  most  minutely  discussed  the  evidence  of  and  session. 
the  witnesses  on  both  sides,  concluded.  The  Court,  tI^r 
therefore,  thinks  that  Mr.  Morley  was  guilty  of  m?!^. 
brawling,  and  disrespectful,  and  disobedient  con- 
duct towards  the  Archdeacon.  Had  this  been  a 
proceeding  under  the  statute  of  Edward  the  Sixth, 
the  Court  would  have  had  no  alternative,  but  must 
have  suspended  Mr.  Morley  from  the  discharge  of 
his  duties;  but  under  the  general  law  a  milder 
course  is  open  to  the  Court,  and  it  may  admonish 
him  to  be  more  careful  in  future,  and  I  do 
monish  Mr.  Morley  accordingly.'  But  another 
question  arises  here,  which  is  one  of  consider- 
able difficulty,  the  question  as  to  costs,  which, 
considering  the  length  of  the  proceedings,  will 
be  heavy  un  one  side  or  the  other ;  under  ge- 
neral circumstances,  where  Articles  are  proved, 
costs  follow  as  a  matter  of  course ;  but  in  the 
present  case,  the  Articles  are  not  borne  out  any- 
thing like  to  the  extent  to  which  they  go ;  it  was 
not  until  the  Archdeacon  said  he  must  remove  Mr. 
Morley  that  he  used  the  words  proved  to  have 
been  uttered  by  him,  and  had  the  charge  been 
confined  to  what  is  now  proved  in  evidence,  the 
defendant  might  have  given  an  affirmative  issue  to 
the  Articles ;  but  looking  to  what  is  proved  against 
Mr.  Morley,  he  could  not  have  been  expected  to 
give  an  affirmative  issue  to  the  Articles  admitted  in 
this  case  ;  on  the  other  hand  he  has  been  guilty  of 
an  offence.  Upon  the  whole  of  the  case  then,  with 
reference  to  the  length  of  the  proceedings,  and  the 
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1837.      balk  of  evidencet  I  think  it  will  meet  the  justice 
Hilary  Tbrm.  of  the  case,  if  I  condemii  Mr.  Morley  in  the  sum 
2^s^oM.   of  8eventy*five  poundsi  'MmAne  expensarum. 


Taylor 

against 

MORLBY. 
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Trevaniok  agavMt  Trevanion. 
On  Appeal. 


March  21it. 


This  was  an  appeal  from  the  decision  of  the 
TRsTIinoN    Judge  of  the  Consistory  Court  of  London,   re- 
il^mos.    jecting  certain  articles  of  an  exceptive  allegation 
and  directing  others  to  be  reformed,  (a) 


Sir  Herbert  Jenner,  after  stating  the  nature  of 
the  case  and  the  contents  of  the  exceptive  alle- 
gation, proceeded : — 

The  question  for  the  consideration  of  the  Court 
is,  whether  the  Jndge  of  the  Consistory  Court  of 
London  did  right  in  rejecting  the  Fourth^  Sixths 
Seventhj  Eighth,  Ninth,  Tenth,  and  Eleventh 
Articles  of  this  allegation,  and  directing  the  Third 
and  Fifth  to  be  reformed.  I  may  here  observe, 
that  I  entertain  no  doubt  as  to  the  propriety  of  the 
direction  given  by  the  learned  Judge  of  the  Court 
below,  rejecting  the  Eleventh  Article,  and  for  the 
reformation  of  the  Third  and  Fifth  Articles,  and 
the  admission  of  the  First  and  Second,  and  I  have, 


Held*  alBrmiiy 
the  dednon  or 
the  Consistory 
Court  of  Lon- 
don, that  facts 
and  circum- 
stances having 
no  bearing  on 
the  issue  in  the 
cause,  cannot 
be  pleaded  in 
order  to  dis- 
credit a  witness. 


(a)  See  ante,  p.  406. 
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therefore,  no  hesitation  in  affirming  that  part  of  the 
sentence. 

The  question  as  to  which  the  argument  has  been 
mainly  pressed;  and  which,  indeed,  is  the  only 
part  with  respect  to  which  any  real  difficulty  arises, 
relates  to  the  F&firth^  Sixtky  SevetUhj  Eighth,  Nmth, 
and  Tenth  Articles ;  the  objections  to  which  may 
be  all  classed  under  one  general  head,  namely, 
that  they  are  all  of  them  entirely  irrelevant  and 
foreign  to  the  issue  in  the  cause,  introducing  a 
number  of  collateral  £Bu;ts,  which,  if  proved,  would 
have  no  bearing  upon  the  principal  question,  how- 
ever they  might  affect  the  credit  of  the  particular 
witness  against  whose  testimony  they  are  pleaded. 

It  may  not,  however,  be  improper  here  also  to 
observe,  that  I  consider  the  contradictions  pleaded 
in  these  Articles  to  be  precise  and  positive,  and 
going  directly  to  show  that  the  witness  has  sworn 
falsely,  and  not  only  so,  but  that  he  has  also  so 
sworn^  knowingly  and  wilfully,  for  the  &lsehood 
must  have  been  within  his  own  knowledge ;  there 
can,  therefore,  be  no  doubt  that  if  these  Articles 
should  be  admitted  and  proved,  the  evidence  of 
this  witness  could  have  no  effect  whatever  in  the 
ultimate  determination  of  this  cause. 

Under  these  circumstances  it  is,  that  the  Court 
^  is  called  upon  to  give  its  opinion  upon  the  ad* 
missibility  of  this  allegation,  and  in  so  doing,  it 
will  not  think  it  necessary  to  go  at  any  great  length 
into  the  question,  because  the  learned  Judge  of  the 
Court  from  which  the  appeal  is  brought  has  taken 
the  trouble  of  going  through  all  the  cases,  both  in 
the  Courts  of  Common  Law  and  Equity,  and  has 
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Stated  the  result  of  his  investigations  in  the  judg- 
ment in  this  cause,  with  a  copy  of  which  I  have 
been  furnished ;  and,  because,  in  examining  those 
cases  for  myself,  I  see  no  reason  for  arriving  at  a 
different  conclusion  so  far  as  the  general  result, 
from  that  wh;ch  he  has  expressed. 

With  respect  to  the  Courts  of  Common  Law,  it 
is  admitted  that  the  rule  of  practice  has  now  been 
settled  for  nearly  thirty  years,  that  you  cannot  ask 
a  witness  a  question  totally  irrelevant  to  the  matter 
in  issue  for  the  purpose  of  contradicting  the  witness 
if  he  should  depose  contrary  to  the  truth. 

With  respect  to  the  Courts  of  Equity,  there 
seems  to  be  more  doubt.  The  case  of  Purcell  and 
Macnamara  (a)  seems  to  affirm  the  principle,  that 
after  publication  it  is  competent  to  a  party  under 
the  special  direction  and  permission  of  the  Court, 
for  that  is  necessary,  to  examine  on  Articles  to  the 
credit  of  a  witness,  whether  general  or  particular, 
with  reference  to  facts  to  which  he  had  deposed, 
those  facts  not  being  material  to  the  merits  of  the 
catue^  and  in  several  cases  of  a  late  date.  Lord 
Eldon  (6)  seems  to  have  upheld  the  same  doctrine, 
and  to  have  expressed  himself  in  strong  terms 
upon  the  propriety  of  the  practice,  and  I  do  not 
find  that  any  of  the  late  cases,  as  reported,  militate 
against  this  doctrine ;  whether,  as  the  Judge  of  the 
Court  below  intimated,  in  delivering  his  judgment, 
from  information  which  he  had  received  from 
persons  certainly  sufficiently  competent  to  give  an 
opinion,  such  practice  has  been  departed  from  in 
later  days,  I  am  not  prepared  to  say ;  but  supposing^ 


(a)  8  Yes.  p.  324.      (6)  See  Carios  mtd  Brooke,  10  Yes.  49. 
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the  practice  to  continue  as  it  was  at  the  time  when 
the  case  of  Purcell  and  Macnamara  occurred,  I  do  March  2i8t. 
not  think  that  it  necessarily  forms  a  precedent  for 
these  Courts  whose  practice  in  many  respects 
differs  from  that  which  is  stated  to  prevail  in  the 
Courts  of  Equity ;  for,  in  the  first  place,  these 
Courts  do  not,  and  will  not,  permit  an  examination 
into  the  general  character  and  credit  of  a  witness 
after  publication,  all  such  objections  must  be  taken 
before  the  evidence  of  the  witness  is  seen ;  whereas 
in  this  respect  a  different  practice  seems  to  be 
followed  in  Chancery. 

In  another  respect  also  we  differ  from  them, 
namely,  in  permitting  a  witness  to  be  contradicted 
after  publication,  as  to  facts  to  which  he  has  de- 
posed, those  facts  being  pertinent  to  the  issue  to  be 
tried ;  and  the  only  exception  to  this  rule  is,  that 
the  facts  so  deposed  to,  shall  not  have  been  pleaded 
in  such  a  manner  as  to  have  enabled  the  party  to 
contradict  them  before  publication ;  and  I  may 
state  it  as  the  general  rule  here  prevaihng,  that  the 
&cts  contradicted  in  an  exceptive  allegation  must 
have  some,  though  not,  perhaps,  a  very  strong 
bearing  upon  the  principal  question  ;  and  that  if 
&cts  whollv  irrelevant  to  the  issue  are  allowed  to 
be  pleaded  after  publication  in  contradiction  to  a 
witness,  that  is  an  exception  to  the  general  rule  in 
these  Courts,  whereas,  in  the  Court  of  Chancery  it 
appears  to  be  an  indispensable  condition,  the  very 
foundation  of  the  rule,  and  that  without  which  the 
permission  would*  not  be  given  to  examine  to ;  I 
do  not,  therefore,  think  that  our  practice  can  be 
made    to    depend    upon    that  of   the    Court    of 

K    K 
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1837.  Chancery,  but  that  we  must  look  to  ourselves, 
March  2i8t.  and  to  ouF  owu  Fecords.  There  are  certainly  very 
Trrvaxion  few  reported  cases  on  questions  of  this  nature,  and 
TalfvANmN.  ^^^y  ^^^  ^^U  f^^  indeed  from  furnishing  any  thing 
like  a  rule  of  practice.  It  is  only  of  late  years 
that  reports  of  decisions  in  these  Courts  have  been 
published,  which  may,  perhaps,  account  for  this 
deficiency;  but  still,  many  of  us  have  been  here 
long  enough  to  have  been  engaged  in  cases  in 
which  the  question  has  been  mooted,  and  I  fear  I 
may  say  with  different  results;  the  admission  or 
rejection  of  such  allegations  seeming  rather  to 
have  been  made  to  depend  upon  the  presumed  im- 
portance of  the  testimony  given  by  the  witness 
upon  points  connected  with  the  issue  to  be  tried, 
rather  than  upon  the  irrelevancy  of  the  contested 
facts.  The  two  cases  which  were  alluded  to  in 
argument  of  Evans  against  Knight  and  Moore,  (a) 
and  of  Westwood  against  Burke  (6)  may,  perhaps, 
be  taken  as  examples.  In  the  former  of  those 
cases  nothing  could  be  more  irrelevant  to  the  issue 
to  be  tried,  than  the  facts  to  which  the  witness  had 
deposed,  which  were  sought  to  be  contradicted, 
and  yet  the  learned  Judge  of  the  Prerogative  Court 
did  not  reject  the  allegation,  but  suspended  the  ad- 
mission of  it  until  the  hearing  of  the  cause,  for 
the  purpose  of  seeing  whether  the  case  would  de- 
pend in  any  material  degree  upon  the  credit  to  be 
given  to  that  witness ;  the  fair  inference,  therefore, 
would  be,  that  if  it  had  been  found  so  to  depend, 
the  allegation  would  have  been  admitted ;  and  in 

(a)  1  Add.  p.  138.  (6)  1831,  not  Reported. 
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Westwood  and  Burke  the  allegation  wa&  actually 
admitted,  although  the  facts  deposed  to  were  not 
connected  with  the  issue. 

In  the  fece,  then,  of  these  two  cases,  had  nothing 
further  occurred,  the  Court  might  have  found  some 
difficulty  in  coming  to  the  conclusion  that  such  al* 
legations  were  under  no  circumstances  to  be  ad- 
mitted. But  I  think  that  the  case  of  Whish  and 
WooUatt  against  Hesse  (a)  has  set  this  question,  as 
far  at  least  as  this  Court  is  concerned,  at  rest,  and 
has  been  since  that  time  considered  as  having  es- 
tablished the  rule,  that  it  is  not  competent  to 
parties  to  put  irrelevant  questions  to  witnesses  for 
the  purpose  of  excepting  to  their  testimony  after 
publication.  It  is  true  that  that  was  a  criminal 
proceeding,  but  I  am  not  aware  that  that  furnishes 
any  important  distinction,  and  I  apprehend  that 
in  Courts  of  Common  Law,  the  same  principle 
applies  in  civil'  and  criminal  proceedings,  and  I 
do  not  understand  the  learned  Judge  in  that  case 
to  have  stated  this  rule  as  supported  by  a  series  of 
adjudged  cases  in  these  Courts,  but  as  one  proper 
to  be  followed  in  future,  as  being  founded  upon 
just  principles. 

Since  that  case  was  decided,  I  am  not  aware 
that  any  has  occurred  in  which  an  exceptive  alle- 
gation, founded  on  irrelevant  matter,  has  been  ad- 
mitted, I  do  not  recollect  that  any  such  was  cited 
in  argument ;  on  the  other  hand,  some  few  others 
have  occurred  in  which  such  allegations  have  been 
rejected  in  this  Court,  but  upon  which  I  do  not 
rely,  further  than  as  showing  that  the  practice  has 
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since  been  in  conformity  with  the  case  of  Whisii 
and  Woollatt  agiatist  Hesse,  and  the  Court  would 
be  inconsistent  with  itself,  if  it  were  now  to  hold 
that  such  allegations  were  generally  admissible. 

The  only  doubt  which  suggested  itself  to  the 
mind  of  the  Court  was,  whether  there  might  not 
be  some  exceptions  to  the  general  rule,  whether  it 
might  not  be  entrusted  with  some  d^ee  of  dis- 
cretion to  be  exercised  according  to  the  particular 
circumstances  of  each  case,   and  I    am    free   to 
confess  that  I  should  not  have  been  sorry  to  have 
been  able  to  satisfy  myself  that  such  was  the  case, 
with  reference  to  the  peculiar  nature  of  the  present 
proceedings ;  but  having  weighed  carefully  in  my 
mind  the  conveniences  and  inconveniences  to  which 
such  a  laxity  of  proceeding  would  give  rise,  I  am 
inclined  to  think  that  it  is  better,  upon  the  whole,  to 
adhere  to  one  settled  rule,  whatever  prejudice  it 
may  produce  in  a  particular  case,  and  I  think  the 
more  wholesome  rule  is,  that  which  is  adopted  in  the 
Courts  of  Common  Law,  '*  that  you  cannot  con- 
tradict a  witness  on  facts  impertinent  to  the  issue ;" 
the  consideration  which  weighs  greatly  with  me, 
is  the  difficulty  of  drawing  the  line  within  which 
such  exceptions  should  be  allowed  ;  if,  for  instance, 
in  the  present  case  the  witness  had  been  asked 
whether  he  had  not  made  such  an  affidavit  as  that 
produced,   in  some   Court  in  the  West  or  East 
Indies,  and  he  had  made  the  same  answer  as  he 
has  given  upon  his  present  examination,  it  would 
have  been  equally  important  to  Mrs.  Trevanion  to 
have  contradicted  him  as  now,  and  yet  it  could 
hardly  have  been  contended  that  the  Court  was 
to  issue  a  requisition  for  the  examination  of  wit- 
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nesses  to  prove  the  facts,  and  to  hold  its  hand  until       ^^^T- 
that  was  done,  yet  the  cases,  in  principle  at  least,    Mtroh^itt. 
are  the  same.     I  again,  therefore,  state  that  if  the     Trktanw* 
rule  is  once  relaxed,  it  is  impossible  to  say  to  what   tbbtahiom. 
extent  it  may  not  be  carried,  and  what  expense  and 
delay  might  not  be  created  by  it ;  to  say  nothing 
of  the   encouragement   which,   as   suggested    in 
ai^ument,  it  would  afford  to  the  practice  of  ad- 
ministering   long   and    numerous   interrogatories 
upon  wholly  irrelevant  points,  a  practice  which  is 
not  even  now  so  sparingly  exercised  as  to  require 
to  be  further  extended  by  the  fostering  hand  of 
the  Court ;  and,  upon  the  whole,  I  am  of  opinion 
that  the  Judge  of  the  Consistory  Court  of  London 
was  right  in  his  decision   upon  this  case,  and  I, 
therefore,  pronounce  against  the  appeal,  and  remit 
the  cause. 


A  further  appeal  was  prosecuted  in  this  case  to 
the  judicial  committee  of  the  Privy  Council,  where 
the  cause  is  still  pending. 


494 


CASES  DBTERIUNED  IM«^IIC 


*•-' 


i/ 


PREROGATIVE  COURT  OF  GAN^RBURY. 


s-" 


Fox  agaviut  Marston  and,  HoimkRN. 
On  theAdmiuion  of  an  AlkgaU&n. 


1887. 


Fox 

agaitut 

Mabbton 

and 
HoftDBSir. 


The  question  at  issae  in  this  case  was,  whether 
March  2iit.  Of  not  the  wiU  of  John  Fox,  deceased,  was  revoked 
by  his  subsequent  marriage,  and  the  birth  of  a 
posthumous  child.  The  will  bore  date  the  17th 
January,  1835.  The  marriage  of  the  deceased 
took  place  on  the  21st  February,  1835.  He  died 
on  the  13th  of  May,  and  the  child  was  bom  on 
the  16th  of  October,  1835. 

The  will  was  propounded  by  the  executors  in  a 
condidit  It  was  opposed  by  Ann  Fox,  the  widow 
of  the  deceased.  The  due  execution  of  the  will 
was  admitted  by  her,  but  an  allegation  in  opposition 
to  the  validity  of  the  will  was  given  in  on  her 
behalf,  pleading,  in  substance : — 

First. — That  John  Fox,  the  party  deceased,  died 
on  the  12th  of  May,  1835,  aged  about  fifty-nioe 
years,  that  he  was  possessed  of  or  entitled  to  per- 
sonal estate  and  effects  of  the  value  of  about 
£10,500,  and  of  real  estate  of  the  value  of  about 
£50,000,  and  that  he  was  indebted  to  various  per- 
sons to  the  amount  of  about  £11 ,000. 

Second. — That  at  the  time  of  the  execution  of 
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the  will  io  question,  (January,  1835)  the  deceased 
was  a  bachelor,  that  on  -the  21st  of  February  in  the 
same  year  he  and  Ann  Fox,  then  Bake  well,  were 
married. 

Third. — Pleaded  a  copy  of  the  entry  of  the  mar- 
ris^e  in  the  Parish  Register. 

Fmirth. — The  death  of  the  deceased  on  the  13th 
of  May,  1835. 

Fifth. — That  the  said  deceased  left  his  wife,  the 
said  Ann  Fox,  the  party  in  this  caose,  ericemte 
with  child,  and  that  in  due  time  afterwards,  to  wit, 
on  the  16th  of  October,  1835,  she  gave  birth  to  a 
male  child,  the  issue  of  her  marris^e  with  the  said 
deceased. 

This  allegation  was  opposed.  It  was  submitted 
that  the  facts  pleaded  were  not  sufficient  to  rdise 
the  presumption  that  the  will  was  revoked;  that 
in  no  case  had  it  been  held  that  a  will  was  revoked 
by  marriage  and  the  birth  of  a  child,  except  where 
the  widow  and  child  were  wholly  unprovided  for  (a). 
There  might  be  in  this  case  an  after  purchased 
estate,  or  marriage  settlement,  and  upon  the  face 
of  the  will  itself  it  appears  that  the  deceased  left 
certain  property  to  the  wife  during  life,  or  so  long 
as  she  should  remain  sole  and  unmarried  (6),  and 
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(a)  Williams't  Law  of  Executors*  vol.  1,  p.  108,  (2ad  edition). 

(jb)  The  deceased  by  his  will  gave  and  devised  the  rents  and  profits 
of  certain  freehold  estates,  amounting  to  the  annual  sum  of  about 
one  hundred  and  sixty-seven  pounds,  to  Ann  Bakewell,  spinster,  and 
her  assigns  for  and  during  the  term  of  her  natural  life,  or  so  long 
^hereof  as  she  should  remain  sole  and  unmarried,  subject  nevertheless, 
to  impeachment  of  waste,  and  from  and  after  the  decease  or  marriage 
of  the  said  Ann  Bakewell,  which  shall  first  happen,  he  devised  the 
said  estates  to  his  relation,  William  Marston  and  his  heirs  and  as- 
signs for  ever ;  and  after  a  few  legacies,  the  residue,  both  real  and 
personal  was  given  to  William  Marston,  and  he  and  John  Hordern 
were  appointed  executors. 
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it  might  well  be  doubted  whether  the  deceased 
himself  having  afterwards  married  her,  could  be 
held  to  be  an  ademption  of  that  legacy. 

But  the  Court  admitted  the  allegation,  without 
giving  any  opinion,  until  the  whole  of  the  facts  and 
circumstances  of  the  case  should  be  before  it. 

In  reply  to  this,  a  further  allegation  was  given 
in  on  behalf  of  the  executors,  pleading,  circum- 
stances showing  the  deceased's  adherence  to  his 
will  notwithstanding  his  marriage,  and  various 
declarations  of  the  deceased  for  the  purpose  of 
repelling  the  presumptive  revocation  of  the  will 
in  question. 

As  the  argument  against  the  admission  of  this 
allegation  was  directed  almost  entirely  to  the  point, 
whether  parol  declarations  of  a  testator  are  ad- 
missible, for  the  purpose  of  rebutting  the  implied 
revocation  of  a  will  arising  from  marriage  and  the 
birth  of  a  child,  it  has  not  been  thought  necessary 
to  set  forth  the  contents  of  the  allegation. 

Lushington  and  Addains  opposed  the  admission 
of  the  allegation. 


An  allegation, 
pleading  parol 
declaratioDs  of 
a  testator,  to  re- 
but the  implied 
revocation  of  a 
will  from  mar- 
riage, and  the 
biii^of  achild, 
admitted. 


The  King' s  Advocate  and  Nicholly  cantrd. 

Sir  Herbert  Jenner. 
This  case  comes  before  the  Court  upon  an  ob- 
jection made  to  the  admission  of  an  allegation, 
pleading  facts  and  circumstances  and  declarations 
of  the  deceased,  in  reply  to  an  allegation  which 
had  been  admitted,  setting  up  the  revocation  of 
the  will  of  John  Fox,  the  deceased,  by  reason  of 
his  subsequent  marriage  and  the  birth  of  a  child. 
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The  will  in  question  bears  date  the  17th  of  Ja-       1837. 

nuary,   1836.     The  deceased  .was  married  on  the  March  2i8t. 
21st  of  February,  died  on  the  13th  of  May,  and        Fox 

the  child  was  bom  on  the  16th  of  October  in  the  uTnmtf 

afid 

same  year.  Hoeomk. 

The  principal  question  which  the  Court  has  to 
determine  is,  whether  the  parties  who  oppose  the 
presumptive  revocation  of  this  will  are  at  liberty . 
to  plead  the  parol  declarations  of  the  deceased,  in  ; 
order  to  support  the  validity  of  that  will  against  j 
the  presumption  of  law. 

In  the  course  of  the  argument,  several  cases 
were  referred  to  which  have  been  determined  in 
the  Courts  of  Common  Law  and  Equity,  to  show 
that  with  respect  to  real  property,  the  declarations 
of  the  deceased  could  not  be  pleaded,  and  it  was 
contended  that  such  evidence,  on  principle,  ought 
not  to  be  received  here ;  at  the  same  time,  it  was  { 
not  denied,  that  in  the  Ecclesiastical  Courts  parol 
declarations  have  been  constantly  admitted. 

Now,  the  questions  with  regard  to  real  and 
personal  property  differ  very  materially,  and  the 
considerations  applicable  to  each  description  of 
property,  are  in  themselves  very  distinct.  In  the 
first  place,  a  will  of  personal  property  requires  no 
publication ;  it  does  not  require  to  be  attested  by 
witnesses ;  it  does  not  even  require  the  signature  of 
the  deceased :  all  that  is  necessary  for  its  validity 
is,  that  it  should  be  reduced  into  writing  during 
the  lifetime  of  the  testator;  no  other  formality 
whatever  is  necessary  to  give  it  effect  and  operation : 
whereas,  with  respect  to  a  will  of  real  property, 
the  Statute  of  Frauds  requires  that  it  should  be 
executed  in  the  presence  of  three  witnesses,  and 
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attested  by  thetn^  and  that  Statute  goes  on  to  pro- 
vide diat  such  will  shall  not  be  revoked,  except  in 
certain  particular  modes,  which  are  pointed  out  by 
the  statute,  and  that  it  shall  stand  good — for  there 
are  affirmative  and  negative  words  in  the  statute — 
until  it  shall  be  revoked  by  one  of  the  modes 
pointed  out.  There  is  also  another  distinction 
between  the  two  species  of  property,  which  is  very 
important  to  be  borne  in  mind,  namely,  diat  the 
disposition  of  the  property  is  different  in  itself.  In 
the  case  of  intestacy,  the  personal  property  will  be 
divided  among  all  those  who  are  in  the  same  de- 
gree of  relationship.  If  there  is  a  widow  and 
children,  the  widow  will 'take  one-third,  and  the 
rest  will  be  divided  among  the  diildren  equally, 
whether  of  an  original  or  of  a  second  marri^e ; 
whereas,  with  respect  to  real  estate,  the  whole 
would  devolve  upon  the  son,  or  if  there  should  be 
one  of  the  first  marriage,  without  any  benefit 
being  derived  by  the  sons  of  the  second  marriage, 
or  either  of  the  daughters  ;  it  is  impossible,  there- 
fore, that  the  two  species  of  property  could  stand  in 
a  more  distinct  and  different  situation  with  respect 
to  distribution  in  case  of  intestacy. 

As  die  question  as  to  the  admissibility  of  parol 
evidence  with  regard  to  the  real  estate  remains  to  be 
argued  before  the  Judges;  Mr.  Baron  Alderson  having 
rejected  the  evidence  on  the  trial  before  him,  and  a 
bill  of  exceptions  having  been  tendered  to  his  deci- 
sion, this  Court,  it  is  said,  is  called  upon  to  state 
upon  what  principle  it  is  that  this  presumed  revoca- 
tion rests,  whether  on  a  total  alteration  of  circum- 
stances, from  which  it  may  be  presumed  that  the 
deceased  would  not  wish  his  will  to  remain ;  or,  upon 
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a  tacit  condition  annexed  to  the  will  itself  at  the  time 
of  making  it,  that  if  there  should  be  such  an  alteration 

that  the  will  should  not  stand.  But  I  do  not  know 
that  I  am  called  upon  to  determine  that  question  at 
the  present  time,  any  more*  than  my  predecessors 
in  this  chair  have  been  at  an  earlier  period,  for  the 
question  is  left  in  precisely  the  same  state. 

The  point  remains  doubtful  as  to  real  property, 
(that  is  the  utmost  extent  to  which -it  can  be  put)  ; 
although  with  respect  even  to  real  property,  I  am 
not  aware  of,  nor  have  I  been  referred  to  any  case 
in  which  parol  evidence  has  been  rejected,  where 
it  was  offered  for  the  purpose  of  repelling  the  pre- 
sumption of  law ;  and  in  these  Courts  the  decisions 
are  all  in  one  uniform  current,  admitting  such  evi- 
dence in  all  cases  of  presumed  intention. 

Now  the  principal  cases  referred  to  by  the  learned 
counsel  on  one  side  and  the  other  were,  fii'st,  that 
of  Brady  and  Cubitt.  (a)  In  that  case.  Lord  Mans- 
field considered  that  the  marriage  and  birth  of  a 
child  afforded  ^  mere  presumption^  that  the  deceased 
did  not  intend  that  his  vnll^  under  those  circumstances^  I 
should  stand  ;  and  he  said,  *'I  am  clear  that  this' 
presumption,  like  all  others,  may  be  rebutted  by 
every  sort  of  evidence ;"  and  parol  evidence  was  ad-  • 
mitted  in  that ,  case ;  in  this  opinion  the  other 
Judges,  Willes,  Ashurst,  and  BuUer  concurred ;  here, 
therefore,  is  a  clear  and  explicit  decision  of  the 
Court  of  King's  Bench,  consisting  of  the  learned 
persons  I  have  mentioned,  that  parol  evidence  was 
admissible,  for  the  purpose  of  repelling  that  which 
is  described  as  a  mere  presumption,  and  I  am  not 
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aware  of  any  case  in  which  such  decision  has  been 
reversed. 

The  next  case  referred  to  was  that  of  Lancashire 
aTui  Lancashire,  decided  in  1792,  (a)  (Brady  and 
Cubitt  being  in  1775),^  the  great  point  in  that  case 
was  whether  a  posthumous  child  stood  in  the  same 
situation  as  one  already  born.  The  decision  in  this 
case  does  not  interfere  with  that  of  Brady  and 
Cubitty  the  parol  evidence  being  offered  to  support 
the  revocation  of  the  will,  and  not  to  repel  the  pre- 
sumption. Lord  Kenyon  said,  '^  I  disclaim  paying 
any  attention  to  the  declarations  of  the  husband, 
because  letting  in  that  kind  of  evidence  would  be 
in  direct  opposition  to  the  Statute  of  Frauds ;"  that 
is  to  revoke  a  will  of  lands ;  and  Mr,  Justice  BuUer 
said,  ^'  Marriage,  and  the  birth  of  a  child  produce  a 
revocation  of  a  will  of  lands,  such  revocation  is  by 
presumption  of  law,  and  implied  revocations  are 
not  affected  by  the  Statute  of  Frauds."  He  said, 
^'  I  entirely  concur  with  my  Lord  that  no  attention 
is  to  be  paid  to  the  declaration  stated  in  the  verdict. 
If  there  is  any  revocation  at  all,  it  is  so  by  presump- 
tion of  law,  independently  of  express  declarations." 

In  Brady  and  Cubitt,  he  was  of  opinion  that  de- 
clarations were  admissible  to  rebut  the  presumption, 
so  that  this  is  only  a  decision  that  they  are  not  ad- 
'  missible  to  reooke,  and  may  well  consist  with  the  case 
of  Brady  and  Cubitt. 

In  Goodtitle  and  Otway ,  (6)  die  Court  of  Common 
Pleas  refused  to  admit  parol  evidence,  to  shew  that 
the  testator  meant  the  will  to  remain  in  force,  un- 
revoked by  a  subsequent  conveyance  by  lease  and 

ifl)  5  Durnford  &  East,  p.  49.  (6)  2  H.  Blacks,  p.  516. 
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release  to  trustees,  to  other  uses  than  those  in  the 
will.  Chief  Justice  Eyre  said,  '^  Revocations  by 
operation  of  law,  are  on  the  ground  of  presumptio 
juris  et  dejure^  that  the  garty  did  intend  to  revoke, 
and  ihBX  presumptio  juris  is  so  violent  that  it  does 
not  admit  of  any  evidence  to  repel  it,  and  this 
makes  it  difficult,''  he  said,  "to  understand  the 
case  in  Douglas,  (Brady  and  Cubitt)  supposing  that 
to  be  a  case  of  revocation  by  operation  of  law,  and 
not  within  the  Statute  of  Frauds." 

BuUer,  Justice,  who  was  also  one  of  the  Judgos 
in  Brady  and  Cubitt  and  in  Lancashire  ajid 
Lancashire,  distinguished  the  case  of  Brady  and 
Cubitt  from  that,  saying,  **  There  was  a  great 
difference  between  cases  which  depend  on  circum- 
stances, and  those  which  depend  on  the  solemn 
acts  done  by  the  party  himself,  and  that  distinction 
supports  the  case  of  Brady  and  Cubitt,  There  was 
no  act  in  that  case  done  by  the  testator,  importing 
that  he  meant  to  revoke  his  will  or  to  change  it  in 
any  respect,  but  changes  having  happened  in  his 
family  by  marriage  and  the  birth  of  a  child,  there 
was  a  presumption  of  revocation,  and  therefore  it 
was  to  answer  that  presumption  that  the  Court  re- 
ceived parol  evidence.  But,''  he  adds  "  I  cannot 
find  from  any  one  case  quoted  at  the  Bar,  that  the 
Court  has  received  parol  evidence  in  the  case  of  a 
deed  executed  by  the  party  himself,  with  a  view  of 
altering  the  construction  of  the  instrument.  I  think 
the  cases  on  the  other  side  prove  that  it  cannot  be 
done."  He  then  refers  to  Parsons  and!  Freeman,  (a) 
cited  in  argument,  as  directly  in  point,  and  as  the 
strongest  that  could  be  put,  because  it  appeared  that 

{fl)  3  Atk.741. 
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the  intention  of  the  testator  was  to  confirm  and  not 
revoke  his  will.  He  concludes,  "  I,  therefore,  think 
that  this  is  a  presumptio  juris  et  de  jure^  and 
that  the  case  must  stand  or  fall 'by  the  rule  of 
law,  without  being  explained  by  parol  evidence." 
Heath,  Justice,  agreeing,  said,  "  A  will  may  be  con- 
strued according  to  the  intention  of  the  party,  not 
always  observing  the  strict  rules  of  law ;  but  a  deed 
must  take  effect  according  to  its  legal  operation,  and 
it  is  impossible  to  admit  evidence  to  explain  it.*' 
And  Rooke,  Justice,  says,  "  This  being  a  question 
of  mere  law," — whether  the  deeds  did  revoke  the 
will  or  not. — **  I  think  we  ought  not  to  admit  any 
evidence,  because  it  cannot  possibly  affect  the 
question." 

This  then  was  the  case  of  an  absolute  revocation 
by  operation  of  law,  by  the  execution  of  the  deeds 
depending  upon  technical  rules  affecting  real  pro- 
perty ;  and  Mr.  Justice  BuUer,  although  agreeing 
in  this  judgment,  adheres  to  and  reconciles  his  opi- 
nion in  Brady  and  Cubitt  with  it,  also  thereby  shew- 
ing that  the  decision  in  Lancashire  and  Lancashire 
did  not  clash  with  that  in  Brady  and  Cubitt,  as  it 
is  clear  it  did  not..  It  also  shows  that  the  revoca- 
tion of  a  will  by  marriage  and  the  birth  of  a  child, 
is  merely  a  presumption^  and  not  an  absolute  revo- 
\  cation,  otherwise,  as  in  Goodtitle  anrf  Otway,  no  evi- 
;  deuce  could  be  received  against  it,  and  it  is  ad- 
mitted that  facts  and  circumstances  may  be  received 
against  this  presumption,  although  it  is  contended 
that  parol  evidence  cannot. 

In  Gibbins  and  Caunt,  (a)  Lord  Alvanley  cer- 
tainly  expresses  an  opinion    that  parol  evidence 


(a)  4  Ves.  p.  840. 
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ought  not  to  be  received,  and  that  the  circumstanoes 
ought  to  be  held  ah  ademption,  without  referenee 
to  any  particular  knowledge  the  testator  might 
have ;  but  he^  seems  to  admit  the  practice  to  be 
otherwise,  his  words  are,  **  We  all  know  now  that  a 
will  is  revoked  by  a  snbsequent  marriage  and  the 
birth  of  a  child  ;  I  bdieve  they  do  go  the  length 
of  permitting  evidence  to  be  received  against  that,  I 
do  not  like  that ;  and  Lord  Kenyon^  in  the  last  case, 
Lancashire  and  Lancashire,  did  not  form  his  opi- 
nion upon  it.  The  circumstances  themselves  should 
be  held  to  be  an  ademption,  independent  of  any 
particular  knowledge  the  ^testator  might  have.  I 
think  that  the  verv  circumstance  of  a  wife  and 
child  infer  a  presumption  that  the  will  shall  not 
stand."  This  was  Lord  Alvanley's  opinion,  but  the 
case  did  not  require  him  to  decide  the  point,  and 
he  did  not  do  so. 

In  Kenebel  and  Scrafton,  (a)  Lord  Loughborough 
said  the  parol  declarations  weighed  nothing,  because 
they  did  not  amount  to  a  republication ;  this  is  a 
strong  expression  of  his  Lordship's  opinion,  that  the 
revocation  was  absolute  which  is  not  contended  for ; 
and  in  the  same  case,  in  the  Court  of  King's  Bench,  on 
an  issue  directed  from  the  Court  of  Chancery,  (6) 
Lord  Ellenborough  decides  the  case  in  favour  of  the 
will,  neither  rejecting  nor  admitting  the  parol  evi- 
dence; so  that  his  Lordship  did  not  think  the  rule  was 
clear  either  for  or  against  receiving  such  evidence, 
though  on  the  trial  in  which  the  special  verdict  was 
found,  parol  evidence  had  been  received  and  was  set 
forth  in  the  verdict.  He  also  declined  to  decide 
whether  the  doctrine  of  implied  revocation  rested  on 
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change  of  intention  or  on  tacit  condttion,  although 
Mansh  21st.    he  Said  the  latter  was  the  better  foundation  of  reason. 

In  Sheath  v.  York,  (a)  the  will  was  revoked  in 
the  Ecclesiastical  Court  as  to  the  personalty,  and 
not  revoked  as  to  the  realty,  on  the  ground  that  the 
children  of  the  second  marriage  would  derive  no 
benefit  from  the  revocation,  the  effect  of  it  being  to 
give  the  whole  of  the  real  estate  to  the  son  of  the 
former  marriage,  which  by  the  will  was  directed  to 
be  sold,  and  the  proceeds  divided  between  the  son 
and  two  daughters  of  that  marriage. 

Sir  William  Grant,  speaking  of  the  revocation 
of  the  personal  estate,  sa^s,  ^*  The  revocation  as  to 
personal  estate  had  an  effect  which  might,  perhaps, 
have  been  intended  by  the  testator,  that  of  letting 
in  the  after-born  children  with  those  of  the  first 
marriage ;  but  the  principle  of  the  decision  has  no 
bearing  whatsoever  on  the  devise  of  the  real  estate, 
which  according  to  my  opinion  stands  unrevoked." 

This  shews  that  there  is  nothing  very  absurd  in 
drawing  a  distinction  between  wills  of  real  and  per- 
sonal property,  from  the  different  principles  appli- 
cable to  one  and  altogether  inapplicable  to  the  other 
description  of  property,  and  forms  a  precedent  for 
a  different  determination  with  respect  to  each  kind, 
though  disposed  of  by  the  same  will. 

With  respect  then  even  to  a  will  of  lands,  there 
is  one  case,  that  of  Brady  and  Cubitt,  which  decides 
that  parol  evidence  is  admissible  to  rebut  the  pre- 
sumption of  the  revocation  of  the  will  of  a  man 
who,  after  the  date  of  the  will,  should  have  mar- 
ried and  hieid  children.  But  none  have  been  cited 
in  which  such  evidence  has  been  rejected  ;  although 

(a)  1  Yes  &  B.  390. 
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there  are  some  opinions  of  learned  Judges  strongly 
expressed,  that  it  ought  not  to  be  admitted,  and 
that  the  revocation  should  be  absolute,  requiring  a 
republication,  with  all  requisite  formalties  to  revive 
its  efiEect. 

But  whatever  doubts  may  exist  as  to  the  pro- 
priety of  adopting  this  rule  as  to  wills  of  land,  it  does 
not  follow  that  the  same  rule  should  apply  to  wills 
of  personalty.  I  have  already  said,  that  they  de- 
pend upon  different  principles,  require  no  formality 
in  the  execution,  no  publication,  no  attesting  by 
witnesses ;  all  that  is  required  is  that  they  shall  be 
in  writing,  and  the  statute  only  enacts  as  to  the 
revocation  of  them,  that  they  shall  not  be  revoked 
by  words,  or  by  will  by  word  of  mouth,  only.  It  is 
admitted  that  parol  evidence  has  been  always  re- 
ceived in  these  Courts,  and  there  are  numerous 
cases  which  might  be  cited  to  that  effect,  if  the 
admission  of  the  fact  did  not  supersede  the  necessity 
of  so  doing.  The  Court,  therefore,  has  nothing  to 
do  but  to  follow  the  course  which  has  been  pursued 
by  its  predecessors  in  this  chair,  and  to  hold,  until 
otherwise  instructed  by  a  superior  Court,  that  parol 
evidence  may  be  received.  I  cannot  see  any  difference 
between  admitting  parol  evidence  in  such  a  case  as 
the  present,  and  in  that  class  of  cases  relating  to 
the  revival  of  a  will,  by  the  cancellation  of  one  of  a 
later  date,  in  which  declarations  have  always  been 
received  to  shew  the  intention  of  the  testator. 

A  further  objection  was  taken  to  the  declarations 
of  the  deceased  of  his  doubts  of  the  chastity  of  his  wife 
and  of  his  disbelief  that  the  child  was  his  ;  and  the 
observations  of  Lord  Mansfield  in  Goodright  against 
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Moss,  (a)  were  cited,  that  the  declarations  of  a 
father  or  mother  cannot  be  admitted  to  bastardise 
the  issue  bom  after  marriage.  And  that,  ^^  it  is  a 
rule  founded  in  decency,  morality,  and  policy,  that 
th^  father  and  mother  shall  not  be  permitted  to  say, 
after  marriage,  that  they  have  bad  no  connection,  and 
that,  therefore,  the  oflbpriiig  is  spurious."  But  these 
declarations  are  not  pleaded  for  the  purpose  of  bas- 
tardizing the  issue ;  if  so,  I  should  be  of  opinion 
that  they  are  not  admissible,  but  the  object  is  to 
shew  the  motive  upon  which  the  deceased  acted, 
^nd  in  that  view,  [  think,  they  may  be  pleaded. 

The  Court  then,  after  some  slight  alterations^  ad^ 
piitted  the  allegation  ^ 


The  d^ision  in  this  case  was  appealed  from  to 
the  Privy  Council,  but  the  will  being  held  to  be 
revoked  at  law,  the  case  in  this  Court  was  com- 
promised, and  the  widow  took  out  administration 
tp  the  deceased  as  de$^d  iiitestate* 


(fl)  9  Cgwp,  59J, 
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Baker  and  Downing  against  Wood. 
This  was  a  cause  of  subtraction  of  Church  rate       *~'* 


brought  by  letters  of  request  from  the  Consistory  Hi^by  Tebm. 
Court  of  Worcester,  and  was  promoted  by  William      FcU.  iniu 
Rose  Baker  and  Francis  Downing,  the  Cburchwar-       baksr 
dens  of  the  parish  of  Dudley,  in  the  county  and     downjno 
diocese  of  Worcester,   against  Thomas  Wood,  a      ^^ 
parishioner  and  inhabitant  of  the  said  parish.  ' — 

Notice  havioff 
*""""""""  "  beea  giYen  of  a 


After  the  usual  proceedings,  the  libel  was  admitted,  pleading : —  YMtnTfor^the 

First. — ^That  on  the  25th  of  September,  1834,  the  Churchwardens,  grantii^^ 
&c.  met  in  vestry,  in  the  vestry  room,  pursuant  to  notice,  in  order.  Church  rate, 
amongst  other  things,  to  grant  a  rate  of  tenpence  in  the  pound  for  ^'^i^^^  ij\. 
the  repairs  of  the  parish  Church,  and  of  the  Chapels  of  St  Edmund  demanded,  that 
and  St.  Andrew  belonging  thereto,  and  the  expenses  of  the  Church-  the  meeting 
wardens  incidental  to  iheir  office.    That  the  said  rate  was  proposed  )][^d^|^'^l 
and  seconded,  and  a  shew  of  hands  taken,  but  a  poll  being  demanded  journed  to  the 
and  acceded  to,  the  meeting  was  adjourned  to  ihe  Town  Hall,  and  ^own  Hall, 
the  poll  was  immediately  proceeded  in,   and   continued  till   four  beinff"l^ld°and 
o'clock  in  the  afternoon  of  the  said  twenty-fifth  of  September,  and  was  a  poll  demand- 
resumed  at  ten  o'clock  in  the  forenoon  of  the  following  day,  and  ^*  ^  ^^?^* 
continued  until  four  o'clock  in  the  afternoon,  and  was  again  re-  ately  adjourned 
sumed  at  ten  o'clock  on  the  following  day  (the  twenty-seventh,)  in  the  the  meetiog  to 
forenoon,  and  continued  till  twelve  o'dock  of  that  day,  and  then  '**®  ^^^^      Ji* 
closed.    That  the  votes  were  then  ascertained,  and  it  was  found  and  ^^^  taken : 
declared  by  the  Chairman,  that  a  great  majority  were  in  favour  of  the  Held,  that  the 

rate,  and  thereby  it  was  determined  that  a  rate  should  be  made,  and  P'^f^ii'?  ^** 

'  '  regular,  no 

business  haying 

been  interrupted  by  it,  and  the  adjournment  being  part  of  the  orinnal  appointment. 
The  Town  Hall  held  not  to  be  an  improper  place  to  take  the  poll,  by  reaM>n  of  its  being  private 


property,  no  person  bavmg  been  prevented  from  Yoling  on  that  account 

The  time  for  taking  tlie  poll  being  limited  to  eleven  hours  :  such  time  held  to  be  sufficient  if 
due  diligence  had  been  used.  Seven  hundred  and  eighty-6ve  persons  being  the  greatest  number 
proved  to  have  voted  on  any  occasion. 

Rate  pronounced  for. 

1 1  2 
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18S7f  that  eyery  paruhioner  or  person  rateable,  be  taxed  at  the  rate  of  ten* 

pence  in  the  pound,  in  order  to  raise  the  sum  of  £931, the  estimated 

Hi^KT  Term.  ^mQuju  q(  g,ich  repairs  and  expenses,  &c. 

Feb.  11th.  8ec(md.-^TbBt  Thomas  Wood,  at  the  time  of  making  sqch  rate, 

— '  resided  and  occupied  a  certain  messuaij^  or  dwelling  house  in  the 

md^  parish  of  Dudley,  of  the  yearly  rent  or  value  of  fifty  pounds,  at  the 

PowNiN o  least,  but  which  was  rated  at  twenty-one  pounds  only,  and  that  he  was 

aninit  accordingly  legally  assessed  at  the  sum  of  seventeen  shillings  and 

yvopo.  sixpence. 

Hard, — Exhibited  the  original  rate,  and  pleaded  that  in  compliance 
with  the  said  rate,  several  of  the  inhabitants  of  Dudley  have  paid 
the  rates  so  made  upon  them,  amounting  to  the  sum  of  £540,  and 
upwards. 

Fourth. — That  Baker  and  Downing  were  at  the  dme  of  making 
the  said  rate,  and  now  are,  the  Churchwardens  of  the  parish  of  Dudley, 
and  that  the  said  sum  of  seventeen  shillings  and  sixpence  assessed 
upon  the  said  Thomas  Wood  is  now  due  to  ihem. 

Fifth. — ^That  Wood  had  been  several  times  requested  to  pay  the  said 
sum,  but  still  refused  to  pay  the  same. 

Swth.  —That  in  consequence  of  such  refusal.  Baker  and  Downing 
caused  Wood  to  be  summoned  to  appear  on  the  third  of  August, 
before  two  justices  of  the  peace  for  the  County  of  Worcester. 
That  he  appeared,  and  refused  to  pay  such  rate,  and  informed  them 
that  he  objected  to  the  validity  of  the  same,  and  to  his  liability  to  pay 
it,  and  that  in  consequence  they  had  no  authority  to  enforce  pay^ 
ment.    The  Seoenth,  Eighth  and  Nmth  were  the  usual  Articles. 

In  answer  to  this,  an  idlegation  was  brought  in  on  behalf  of  Mr. 
Wood,  pleading :~» 

Firtt, — That  on  the  7th  August,  1834,  a  meeting  was  hdd  in  the 
vestry  room,  at  which  a  church  rate  was  required  by  the  Church- 
wardens, when  it  was  moved  and  carried  by  a  large  majority,  "That 
this  meeting  do  adjourn  to  this  day  six  months,"  and  such  resolution 
was  then  entered  in  the  minute  book  of  the  proceedings  in  vestry, 
and  signed  by  seventeen  of  the  inhabitants  then  present.  That  at 
the  meeting  held  in  the  vestry  room  of  Dudley,  on  the  twenty-fifth 
of  September,  1834,  in  the  libel  referred  to,  the  Rev.  Luke  Booker, 
the  Vicar  of  the  parish,  being  in  the  chair,  a  motion  was  made  and  se^ 
conded  to  the  following  efi*ect : — "  That  the  irregular  entry  made  in  the 
"  vestry  order-book  on  the  seventh  day  of  August  last,  that  the  meeting 
**  held  on  the  said  seventh  day  of  August  should  be  adjourned  to  that 
day  six  months,  be  expunged,  and  that  a  rate  of  ten-pence  in  the 
pound  be  granted  to  the  Churchwardens."  That  the  entry  so  termed 
irregular,  was  the  entry  in  this  article  previously  mentioned ;  that 
the  motion  so  comprehending  the  said  two  subjects  was  thereupon 
put  by  the  Chairman,  and  a  shew  of  hands  having  taken  plac^,  tt^Q 
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Chairmaa  declared  that  tke  same  was  apparently  so  equal,  that  he 
could  not  decide  on  which  side  wa^  a  majority ;  that  a  poll  having 
been  demanded  and  acceded  to  by  the  Chairman,  he  assumed  the  au- 
thority ofa^owrnvag^  and  did  adjourn  the  meeting  to  the  Town  Hall, 
without  the  consent  of  the  meeting,  and  without  any  motion  haying 
been  put  to  ihem,  and  quitted  the  chair  for  the  purpose  of  presiding 
at  such  adjourned  meeting;  notwithstanding  many  of  the  rate  payers 
openly  dissented  from,  and  protested  against^  such  adjournment, 
before  the  same  took  place,  and  before  the  Chairman  had  quitted  the 
chair.  That  no  motion  whatever  (save  as  aforesaid),  was  submitted  to 
the  said  meeting,  before  the  Chairman  so  quitted  the  chair,  and  the 
said  adjournment  took  place,  which  did  not  embrace  the  said  question 
of  expunging  die  entry  of  the  7th  of  August  That  the  Town  Hall 
is  not  the  property  of  th6  parish,  nor  is  the  same  public  property, 
but  is  the  property  of  a  private  individual,  on  which  account  objections 
were  then  and  at  previous  times  taken  to  the  adjourning  thither,  lest  the 
parishioners  might  be  obstructed  in  the  exercise  of  their  rights* 

Second, — Pleaded  copies  of  the  entries  made  in  the  vestry  order- 
book  of  the  proceedings  on  the  7th  August  and  twenty*fifth  Septem- 
ber, 1834, — ^the  original  entries  to  be  producedi  if  necessary,  at  the 
hearing  of  the  cause. 

TAifrf.— That  after  the  Rbv.  Mr.  Booker  had  quitted  the  chair,  a 
motion  was  submitted  to  the  meeting  in  the  vestry  room,  and  carried 
by  a  great  majority  of  rate  payers,  that  Thomas  Lester  (who  was  then 
a  parishioner  and  inhabitant  of  the  parish),  should  be  the  Cbairmaii 
of  the  meeting ;  that  he  having  accordingly  taken  the  chair,  a  reso- 
lution was  proposed  and  carried  by  a  large  majority  of  the  rate  payers 
then  present,  Uiat  the  question  of  granting  a  church  rate  for  the  year 
then  ensuing,  should  be  adjourned  for  nine  months ;  that  such  reso- 
lution having  been  reduced  into  writing,  was  signed  by  the  Chairman 
and  a  large  number  of  the  rate  payers,  but  that  no  entry  was  made 
in  the  vestry  order-book,-<^and  the  paper  on  which  the  said  resolution 
was  written  was  annexed. 

Fourth. — ^That  after  ihe  pretended  adjournment  to  the  Town  Hall^ 
the  polling  commenced  at  about  one  o'clock,  on  the  twenty-fifth  Sep- 
tember, Mr.  Booker  being  in  the  chair,  notwithstanding  one  of  the 
rate  payers,  before  the  commencement  thereof,  formally  pi'otested  at 
the  said  Town  Hall,  as  well  against  the  said  adjournment,  as  against 
the  subsequent  polling,  that  the  polling  continued  until  four  o'clock 
of  the  said  day,  being  resumed  at  ten  o'clock  on  the  following  day,  and 
was  continued  until  four  o'clock  of  that  day,  and  being  again  resumed 
6n  the  following  day,  the  twenty-seventh,  was  continued  until  twelve 
o'clock  of  the  said  day,  when  the  Chairman  arbitrarily  declared  the 
frame  to  be  closed,  without  any  consent  or  authority  whatsoever  and 
without  any  motion  to  that  effect  having  been  submitted  to  the  said 
meeting,  and  notwithstanding  many  of  the  rate  payers  then  and  therv 
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premt,  wlio  wtn  entitled  and  wilfing  to  rote  and  were  waiting  at 
the  Town  Hall  for  that  pnrpoee,  and  were  thereby  prefented  fomiTo- 
tingf  and  notwithatanding  many  of  rach  peraona  apfdied  to  the  Chair- 
nuuK  to  continne  the  pdD  open«  in  order  that  they  might  Tote,  and 
that  the  poQwaa  in  het  (however  illegally^  doaed  aeeordini^. 
That  the  time^  to  wit,  eleven  honr%  allowed  md  oceopied  dming  the 
odd  three  days,  for  taking  the  rotes  before  the  pdD  finally  closed, 
was  less  than  nsnal,  and  insnfficient  for  the  rate  payers  who  were 
qnalified,  and  who  wished  to  vote  on  the  occasion  of  the  said  adjonmed 
meeting,  the  rate  payers  so  qnalilied  being  at  that  time  sixteen 
hundred  and  upwards  in  number,  and  it  not  being  practicable  for 
ninety  persons  at  the  most  to  record  their  votes  per  hour.     Tliat  the 
motion  as  originally  submitted  in  the  vestry  room,  prior  to  the  said 
pretended  adjournment,  including  both  the  rate  proposed,  and  the 
question  as  to  expunging  the  entry  of  the  seventh  of  August  prece- 
ding, was  not  put  to  many  of  the  rate  payers,  who  voted  at  the  TWn 
Hall  on  the  said  days,  but  that  many  of  such  rate  payers  were  merely 
asked  whether  they  voted  for  or  against  the  rate,  and  gave  their  votes 
accordingly,  without  any  reference  to  the  question  of  expunging  the 
said  entry,  and  in  utter  ignorance  that  the  same  formed  part  of  the 
original  motion,    lliat  although  it  was  found  and  declared  by  the 
Chairman  that  a  great  majority  of  votes  were  in  fovour  of  the  nte, 
yet  that  such  majority  included  the  votes  of  many  persons  who  had 
not  been  present  in  the  vestry  room,  prior  to  the  adjournment^  when 
the  motion  with  respect  to  such  adjournment  was  originally  put  to 
to  the  meeting.    That  at  such  time,  namely,  before  the  adjournment, 
the  whole  number  of  persons  present  in  vestiy  did  not  exceed  ninety* 
That  the  votes  on  the  said  25th,  26th,  27th  days  of  September  were 
taken  according  to  the  provisions  of  the  Vestry  Act,   according  to 
value,  and  not  numerically,  the  numbers  being,  to  wit,  in  i^ue 
474  for  the  motion,  and  390  against  it»  but  that,  in  fact,  a  great  ma- 
jority of  the  rate  payers,  who  voted  on  the  said  three  days,  were 
against  the  said  rate,  386  having  voted  against,  and  363  for  the  said 
rate. 

Fyth. — That  two  several  protests  in  writing,  each  signed  by  a  rate 
payer,  present  at  the  said  pretended  adjourned  meeting,  and  who  were 
at  such  time  respectively  entitled  to  vote,  were  publicly  read  at  the  said 
meeting,  (copies  thereof  having  been  first  taken),  and  were  presented 
to  the  Chairman  on  the  twenty-seventh  September,  previously  to  his 
declaring  the  poll  to  be  closed,  the  one  thereof  protesting  against 
the  arbitrary  close  of  the  poll  before  sufiicient  time  had  been  allowed, 
and  as  being  contrary  to  the  sense  of  the  meeting,  particularly  oi 
numbers  who  had  not  time  to  record  their  votes ;  the  other  protesting 
against  the  expunging  the  proceedings  recorded  in  the  vestry  order- 
book  on  the  7th  August  preceding,  by  reason  that  the  question  as  to 
expunging  the  same  had  not  been  put  to  the  voters.    That  no  entry 
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of  snch  protests  or  either  of  them  was  made  in  the  vestry  order-book* 
and  that  the  original  protests  have  been  since  lost  or  mislaid.    . 

Sieih, — ^Exhibited  copies  of  the  said  protests. 

SsvoUA.^— The  usual  condoding  Article. 

In  reply  to  this,  a  further  allegation  was  admitted  on  behalf  of  the 
Churchwardens,  pleading : — 

Fkst.^ThaX  the  Rev.  Luke  Booker^  the  Chairman^  did  not,afief 
the  polling  had  continued  uaXSl  twelve  o'cbck  of  the  said  twenty- 
aerenth  September,  arbitrarily  declare  the  same  to  be  closed,  &c« 
Jbr  thai  ike  time  andplaee  qftke  iaidpoUimg  and  the  dm'otum  thereqf 
wertfiandwidpMUMm  thenoHee  hy  which  the  meditig  woe  convened. 
lliat  such  notice  stated,  that  if  a  poll  shoulS  be  demanded^  the  meet- 
ing woidd  be  immediately  adjourned  to  the  Town  Hall,  and  that  the 
polling  would  forthwith  commence,  and  be  kept  open  till  four  o'clock 
in  the  afterooon  o^  the  said  twenty-fifth  day  of  September,  and  be 
continued  at  the  Town  Hall  aforesaid,  from  the  hour  of  ten  in  the 
forenoon  of  the  twenty-sixth  day  of  September,  to  tlie  hour  of  four  in 
Iheafteraoon  of  the  said  day  |  and  again  at  the  same  place>  frotb  thehoiir 
of  ten  in  the  forenoon,  till  the  hour  of  twelve  at  noon,  of  Saturday,  the 
twenty-seventh,  when  the  poll  would  be  finally  closed.  That  the 
Rev.  Luke  Booker,  as  such  Chairman,  informed  the  said  meeting  that 
be  had  not  any  power  or  authority  to  continue  or  permit  the  continu- 
ance of  the  polling  after  the  time  mentioned  in  the  said  notice  foi' 
closing  the  same. 

Seconds — Exhibited  a  copy  of  the  notice,  and  pleaded  that  thtf 
original,  if  necessary,  may  be  produced  at  the  hearing  of  the  causci 

TIM.— Tliat  the  Town  Hall  is  the  property  of  the  Trustees  of  the 
late  Earl  of  Dudley^  and  during  the  last  forty  years,  has  been,  and 
still  is  commonly  Used  for  town  meetings  and  public  business^  and 
that  therein  the  Magistrates  hold  their  Petty  Sesslonss  and  th^ 
Revising  Barristers  their  Court  That  it  was  the  most  eligible  place 
for  such  adjournment,  that  no  objection  was  theb,  or  had  on  any  pre- 
vious occasion  been  made  by  any  person  to  an  adjournment^  on  the 
ground  set  forth  in  the  said  allegation  (Wood's)/  namely^  lest  the 
parishioners  might  be  obstructed  in  the  exercise  of  theit  rights ;  nor 
was  any  protest  made  against  the  use  of  the  said  Town  Hall  on 
that  occasion.  That  the  number  of  rate^payers  qualified  to  %'ote/ 
did  not  amount  to  l6oo,  for  that  the  number  of  rate-payers  who 
at  the  time,  and  during  the  progress  of  the  polling  were  qualified,  and 
were  entitled  to  vote^  did  not  exceed  1222,  or  thereaboutSi  and  that 
the  time  allowed  was  ample  and  sufficient  to  have  enabled  {dl  the  rate- 
payers who  were  qualified  and  entitled  to  vote  to  have  so  done.  That 
of  the  i^te-payers  present  at  the  Town  Hall  during  the  first  day  of 
the  polling,  those  who  were  favourable  to  the  rate  voted  for  the 
same,  but  that  many  rate-payers  who  were  adverse  to  the  same  were 
also  present,  and  that  they  were  applied  to  in  order  to  give  theif 
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1 837.  votes,  and  that  they  declined  so  to  do>  insomuch  that  on  the  said  35lh 

—  of  September,  no  vote,  hostile  to  the  rate,  was  polled,  or  even  ten- 

"  By-Ly"**  *^®"^-    "^^^  dming  each  of  the  times  mentioned  in  the  said  notice, 

Feb.  lltii*  there  were  considerable  intervals  dnxing  which  no  persons  gave  or 

attempted  to  give  their  votes. 

^a  ""  fhwrth.— The  usual  concluding  Article. 

DOWNIKO 

againtt  Several  witnesses  were  examined  on  these  pleas,  and  the  eanse 

Wood.      ■  came  on  for  hearing  on  the  By-day  after  Hilary  Term  the  11th  Feb- 
ruary, 1837. 


Lushing  ton  and  Addams  argued  against  the 
validity  of  the  rate,  and  cited  the  cases  referred  to 
in  the  judgment  of  the  Court. 

Phillimore  and  Haggard  in  support  of  the  rate ; 
and  on  the  fourth  Session  of  Easter  Term  judgment 
was  given. 

EAsrca  Tnil.  SiR  HeBBERT  JeNNER. 

*Ma^r*  This  is  a  cause  of  subtraction  of  church  rate, 
promoted  by  Messrs.  Baker  and  Downing,  Church- 
wardens of  the  parish  of  Dudley,  in  the  diocese  of 
Worcester,  against  Mr.  Thomas  Wood,  a  parish- 
ioner, and  it  is  brought  by  letters  of  request 
from  the  Chancellor  of  that  diocese.  A  consi- 
derable body  of  evidence  has  been  taken  on  the 
several  pleas  which  have  been  brought  in,  but 
the  questions  for  the  Court  to  determine  have  been 
reduced  to  a  narrow  compass,  and  the  decision 
must  turn  on  one  or  two  points  of  law,  which  have 
been  fully  and  ably  stated  by  the  counsel  in  op- 
position to  the  validity  of  this  rate. 

On  the  facts  of  the  case  there  is  very  little  dif- 
ference between  the  parties,  it  will,  therefore,  be 
unnecessary  for  the  Court  to  enter  into  the  details 
of  the  evidence  which  has  been  produced. 
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*rhe  question  has  been  represented  by  both  sides       1837, 
las  one  of  considerable  importance,  and  undoubtedly  Easter  TkRic 
it  is  so ;  and  the  Court  regrets  that  so  long  a  period  ,    Mayoih,*'' 
should   have  been  suffered   to  elapse  without  its       ^^^ 
being  brought  to  a  conclusion.     The   rate  was     jy^^^ 
granted  in  the  month  of  September,  1834,  but       against 
h  was  not  until  the  month  of  November,  1835, 
fourteen  months   afterwards,   that  the  letters  of 
request  were  presented  to  this  Court,  and    the 
decree  was  not  returned  till  the  first  session  of 
Hilary  Term,  on  the  11th  of  January,  1836:  so 
that  the  proceedings  for  the  recovery  of  this  rate 
were  not  set  on  foot  till  the  whole  of  the  rate  ought 
to  have  been  collected  and  applied  to  the  purposes 
for  which  it  was  granted.  I  mention  this  to  prevent 
any  imputation  of  delay  being  attributed  to  this 
Court :  the  blame  rests  on  the  parties  alone  ;  and 
I  should  be  inclined  in  future,  in  cases  of  church 
rate,  not  to  accept  letters  of  request  where  the 
parties  have  not  used  due  diligence  to  bring  the 
question  to  a  speedy  adjudication,  as  through  such 
delay  it  may  happen  that  many  persons  may  be 
called  upon  to  pay  a  rate,  which  may  ultimately 
turn  out  to  be  illegal.  In  this  particular  case,  when 
there  was  no  doubt  that  the  validity  of  the  rate 
was  intended  to  be  opposed,  the  question  should 
have  been  brought  before  this  Court  at  as  early  a 
period  as  possible. 

Having  made  these  preliminary  observations,  I 
proceed  to  give  my  opinion  of  the  case  as  it  comes 
before  the  Court. 

The  history  of  the  case  is  shortly  this  :— 

On  the  7th  of  August,  1834,  a  vestry  meeting 
was  held  in  pursuance  of  a  notice  given  for  that 
purpose,  to  make  a  grant  of  a  church  rate  at  ten** 
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.1837.      peoice  in  the  pound.    A  consideraUe  number  of 


EASTER  TsRif.  persons  assembled  in  the  vestry  room  of  the  parish, 
Ma^ir*    so  many  as  to  fill  the  room,  which  was  not  of  large 


Baker       dimeusions,   when  a  motion  was  proposed,  and 
DowwHo     seconded,  that  instead  of  granting  the  rate,  the 

raimt 


^aimt  subject  should  be  postponed  for  six  months.  The 
door  of  the  vestry  room  was  closed,  and  a  great 
number  of  parishioners  who  were  in  the  church- 
yard adjoining  the  vestry  room,  were  unable  to 
make  their  way  into  the  room  ;  and  the  vicar,  who 
was  in  the  chair,  observing  that  there  were  many 
parishioners  who  had  come  to  attend  the  vestry 
meeting,  and  who,  as  such,  were  a[ititled  to  give 
their  opinion  on  the  question  by  a  show  of  hands, 
but  who  were  unable  to  work  their  way  into  the 
vestry  room,  refiised  to  put  the  question^  and 
quitted  the  chair.  Some  of  the  opponents  of  the 
rate  remained  in  the  vestry  room,  and  there 
appeared  an  entry  in  the  vestry  book,  that  the 
consideration  of  the  question,  as  to  the  making  of 
a  rate,  was  adjounfed  for  six  months.  On  the  21  at 
of  September  following  (the  Sunday),  a  dotice  was 
read  in  the  parish  church  of  St.  Thomas,  that  a 
vestry  would* be  held  on  the  25th  of  the  month,  in 
the  vestry  room,  for  the  purpose  of  making  a  rate 
of  tenpence  in  the  pound  for  the  Churchwardens, 
and  it  may  be  neoessary  to  read  the  notice  itself, 
in  order  to  show  the  purpose  for  which  the  meeting 
was  to  be  held,  and  to  see  whether  proper  in- 
formation was  communicated  and  made  known 
throughout  the  parish.  The  notice  is  to  this  effect : 
— I  read  it  from  the  copy  annexed  to  the  deposition 
of  Mr.  Allen,  the  parish  clerk : — "  Notice  is  hereby 
given,  that  a  meeting  of  the  inhabitants  in  vestry 
of  and  for  this  parish  will  be  holden  in  the  vestry 
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of  St.  Thomas's  Church  at  11  o*clock  in  the  fore-       1837> 
noon  of  Thursday  the  26th  September,  instant,  for  Kasteh  t..-. 

^  .  •  1  J    •  -        ♦^^  SB8910M. 

the  purpose  of  expunging  an  irregular  and  improper      May  9tii. 
entry  made  in  the  vestry  order-book  at  a  meeting       £[^ 
held  on  the  7th  day  of  August  last,  and  for  the     j^^t, 
purpose  of  granting  the  Churchwardens  a  levy  of      ^ 
tenpence  in  the  pound/*    The  entry  referred  to  as 
**  irregular  and  improper'*  is  that  to  which  I  have 
already  adverted,  which  had  been  entered  in  the 
vestry  book  after  the  vicar  quitted  the  chair  at  the 
meeting  of  the  7th  of  August.    The  notice  goes  on 
fx)  state : — *^  If  a  poll  be  demi^nded,  the  meeting 
will  be  immediately  adjourned  to  the  Town  Hall, 
and  the  poll  will  commence  forthwith,  and  be  kept 
opeu  till  four  o'clock  in  the  afternoon  of  the  said 
25th  day"  of  September,  and  the  polling  will  be 
continued  at  the  Town  Hall  aforesaid  from  the 
hour  of  ten  in  the  forenoon  of  Friday  the  26th  of 
September,  to  the  hour  of  four  in  the  aft;emoon  of 
the  same  day,  and  again  at  the  same  place  from 
the  hour  of  ten  in  the  forenoon  till  the  hour  of 
twelve  at  noon  on  Saturday  the  27th  day  of  Sep- 
tember, when  the  poll  will  finally  close.**    Full 
notice  was,  therefore,  given  of  everything  intended 
to  be  done,  as  foil  and  explicit  a  notice  as  could  be  ; 
and  it  is  clear,  from  all  the  evidence,  that  the  effect 
of  the  notice  was  promulgated  immediately  after 
its  publication  throughout  the  parish  in  every  place 
where  there  was  any  probability  of  the  information 
being  expected. 

It  appears  that  a  meeting  was  accordingly  held 
in  the  vestry  room  of  the  parish  on  the  25th  of 
September,  the  vicar,  the  Rev.  Dr.  Booker,  in  the 
chair ;  that  the  assembly  of  parishioners  filled  the 
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^^^*      vestry  room,  and  that  there  were  numbers  in  the 
^4  rr  ^*"'''  churchyard  adjoining,  and  at  the  commencement 

May  9th.'    of  the  proceedings,  the  vicar  read  the  notice  by 

£^^       which   the   vestry    had   been    called,  and    which 
DowHiKo     contained  full  information  to  the  parties  assembled 

^OOT.  ^^  ^^^  particular  subjects  for  discussion.  On  a 
motion  of  Mr.  Badger,  a  show  of  hands  was  called 
for,  when  the  numbers  for  and  against  the  question 
were  so  nearly  equal,  that  the  Chairman  declared 
he  was  unable  to  say  on  which  side  the  majority 
was,  upon  which  a  poll  was  demanded  by  Mr. 
Wainwright,  the  curate  of  the  parish,  which  was 
seconded  by  some  other  individual,  and  was  imme- 
diately granted. 

On  the  poll  being  granted,  the  Chairman  quitted 
the  chair,  and  proceeded  to  the  Town  Hall,  where 
the  polling  immediately  commenced  and  continued 
according  to  the  notice  till  four  o'clock  of  the 
afternoon  of  that  day,  when  it  was  adjourned  to 
ten  o'clock  the  following  morning  ;  when  it  recom- 
menced and  continued  till  four  in  the  afternoon, 
was  resumed  the  following  morning  at  ten,  and 
finally  closed  at  twelve  o'clock  on  that  day,  having 
been  open  for  eleven  hours,  or  eleven  hours  and  a 
half.  There  is  some  difference  between  the  parties 
as  to  the  time  when  the  adjournment  took  place 
on  the  morning  of  the  first  day,  but  it  is  not  very 
material  whether  it  was  half-past  twelve  or  one 
o'clock*  But  it  closed  on  the  third  day  in  con- 
formity with  the  notice  which  had  been  given. 

It  appeared,  on  casting  up  the  numbers  on  the 
final  close  of  the  poll,  that  there  was  a  majority  of 
votes  in  favour  of  the  rate :  calculating  the  votes 
according  to  the  value  of  the  property  held  by  the 
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* 

persons  who  voted,  there  being  472  in  favour  of      1837. 
the  rate  and  395  against  it,  making  a  total  of  867  Eactmi  Tbbm* 
votes,  shewing  a  majority  of  77  in  favour  of  the  rate,     may  9tii  * 
The  number  of  voters,  however,  was  748,  of  which       ^^ 
385  voted  against  the  rate  and  363  for  it,  showing     j^^i,^^ 
a  majority  in  numbers  of  22  against  the  rate.  ^ 

The  question  is,  whether  the  majority  thus  ob- 
tained is  a  legal  one,  or  whether  all  that  has  been 
done  is  to  go  for  nothing.  In  entering  upon  the 
consideration  of  this  question,  I  have  nothing  to 
do  with  what  took  place  on  the  former  occasion, 
after  the  Chairman  quitted  the  chair;  that  is, 
whether  it  was  regular  or  proper  that  the  remaining 
persons  should  record  a  vote  that  the  consideration 
of  the  question  of  a  church  rate  should  be  post- 
poned for  six  months ;  that  is  not  a  question  which 
the  Court  can  entertain.  The  only  question  for 
the  Court  to  decide  is  this,  whether  the  rate  made 
on  this  occasion  was  in  pursuance  of  a  legal  vote 
of  the  vestry  under  the  circumstances  I  have  stated. 

The  validity  of  the  rate  is  not  questioned  on  the 
usual  grounds  of  objection  to  church  rates,  it  is  not 
alleged  that  the  rate  required  was  not  necessary ; 
nor  that  there  is  any  excess  in  the  amount  of  the 
rate,  although  the  sum  to  be  collected  was  con- 
siderable, being  upwards  of  nine  hundred  pounds ; 
it  is  not  stated  that  there  is  any  inequality  of  assess- 
ment, nor  that  the  purposes  for  which  the  rate  was 
made  were  those  to  which  a  church  rate  cannot 
properly  be  applied,  and  no  objection  is  taken  as 
to  a  want  of  due  specification  of  the  purpose  for 
which  the  meeting  was  called :  indeed,  it  was  con- 
tended in  the  argument  that  the  notice  was  too 
apecific,  that  the  Churchwardens  had  no  right  to 
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18tY7.       fix  tenpence  in  the  pound  as  the  amoont  of  the 


EMTBft  TffmM.  rate ;  that  all  they  had  to  do  was  to  call  a  meetiDg, 
Ma/gthT'    ^^^  to  leave  the  parishioners  to  determine  the 


^^^       amount  of  the  rate.     But  this  is  an  objection 
Do!!^     which  cannot  be  insisted  on,  for  it  was  nothing 

^nu  more  than  an  intimation  of  the  Churchwardens  of 
the  amount  of  rate  which  would  be  required, 
leaving  it  to  the  vestry  to  determine  whether  the 
amount  should  be  reduced  to  sevenpence  or  any 
smaller  sum.  So  with  regard  to  the  objection  as 
to  that  part  of  the  notice  for  expunging  the  entry 
irregularly  and  improperly  made  in  the  vestry  book ; 
if  the  impression  on  their  minds  was  that  the  fn^ 
ceeding  was  irregular  and  improper,  it  might  be 
necessary  that  notice  should  be  given  in  the  church ; 
and  considering  the  circumstances  of  the  case, — 
the  room  being  filled,  and  there .  being  individuak 
in  the  churchyard  who  could  not  get  access  to  the 
room  to  express  their  sentiments  by  a  show  of 
hands,  my  opinion  is  that  they  justified  the  Chair*- 
man  in  the  course  he  took  on  that  occasion. 

Having  stated  that  the  objections  to  the  validity 
of  this  rate  are  not  the  usual  objections  in  questions 
of  this  description,  that  no  objection  has  been  made 
on  the  grounds  I  have  stated,  the  Court  may  assume 
that  the  rate  was  proper  in  itself,  in  its  amount,  in 
the  manner  in  which  it  was  proposed,  and  as  to 
the  persons  from  whom  it  was  to  be  collected. 
Under  these  circumstances,  undoubtedly  the  rate 
comes  before  the  Court  under  circumstances  pecu- 
liarly favourable  to  it,  and  it  would  be  the  wish  of 
the  Court,  not  less  than  its  duty,  to  support  it,  unless 
the  party  opposing  it  can  show  such  grounds  of 
opposition  as  should  render  it  impossible  for  the 
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Court  to  do  80 :  and  it  is  admitted  that  the  furty       \9Sn. 


Bakbr 
and 

DOWNIMO 

Wood. 


opposing  the  rate  stands  on  his  strict  right  of  law,  luma  tksm. 
and  that  he  is  not  entitled  to  any  faTOurable  con-  ^Mfy^tiT"'- 
sideration. 

Mrliat  then  are  the  grounds  on  which  the  rate  is 
impugned  ?  The  grounds  which  I  collect  from  the 
argument  which  has  been  addressed  to  the  Court, 
are  these:  First,  that  the  Chairman  adjourned  the 
poll  without  any  legal  authcMrity ;  secondly,  that 
the  place  to  which  it  was  adjourned  was  priyate 
property,  to  which  the  parishioners  and  inhabitants 
of  the  town  of  Dudley  had  no  legal  right  of  access, 
and  was,  therefore,  an  improper  place ;  and,  thirdly, 
that  the  time  fixed  for  the  duration  of  the  poll  was 
insufficient  with  reference  to  the  number  of  persons 
entitled  to  vote;  and  on  all  or  some  of  these 
grounds,  it  is  contended  that  the  rate  is  invalid. 

Before  the  case  was  ripe  for  determination  before 
the  Court,  other  objections  had  been  urged,  both 
in  plea  and  in  argument,  in  this  Court.  It  was 
stated  as  a  ground  of  objection  to  the  rate,  that  only 
those  persons  were  entitled  to  vote  who  were  pre- 
sent in  the  vestry  room  when  the  show  of  hands  was 
called  for ;  that  the  voting  should  not  be  according 
to  the  value  of  the  property,  but  according  to  num« 
hers ;  these  and  other  minor  objections,  the  whole 
of  which  were  abandoned  subsequently  (being  dis- 
posed of  during  the  progress  of  the  cause,  by  the 
decision  in  Maund  against  Campbell,  (a)  referred  to 


(a)  Judgment  was  ddhreied  in  the  Exchequer  Chamber  in  this 
case,  on  the  26th  of  November^  1836,  on  a  writ  of  error  from  the 
King's  Bench  by  Lord  Chief  Justice  Tindal ;  but  no  Report  of  th? 
o^se  has  been  published,  that  the  Editor  is  aware  of. 
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1837.  in  the  argument),  it  is  not  necessary  for  the  Coiirt 

£A.r.R  T>M..  particulary  to  notice. 

^Mk '^''*        The  first  objection,  then,  is  to  the  adjournment 

- —  of  the  poll,  which,  it  is  admitted,  took  place  without 

and  the  opinion  of  the  vestry  having  been  taken  upon 

J!^^  it ;  and  the  case  of  Staugktan  v.  Reynolds^  (a)  re* 


IK 


COD. 


ported  in  Fortescue  and  Strange's  Reports,  and  in 
cases  temp.  Lord  Hardwicke,  has  been  relied  on, 
as  shewing  directly  that  the  power  of  adjourning 
a  vestry  meeting  is  not  in  the  Chairman  of  the 
meeting,  but  in  the  whole  body  of  the  vestry  ;  and 
it  appears  from  what  was  said  by  Lord  Hardwicke 
and  the  other  Judges,  that  the  Court  of  King's 
Bench  was  of  opinion  under  the  circumstances  of 
the  case,  that  the  Chairman  had  no  such  right  as  he 
had  assumed  on  that  occasion.  But  in  order  to  see 
the  full  effect  of  that  decision,  the  circumstances 
of  that  case  must  be  considered ;  and  it  will  appear, 
that  they  are  as  far  removed  from  the  circumstances 
of  the  present  case  as  can  be  well  conceived. 

I  will  refer  to  the  case  as  reported  by  For- 
tescue, because  it  has  been  stated  that  Lord  Hard- 
wicke's  opinion  was  more  strongly  expressed  in  that 
Report  than  in  Strange,  and  in  the  Report  of  Cases 
in  the  time  of  Ilord  Hardwicke. 

The  declaration  set  forth  that  the  plaintiff,  being 
an  inhabitant  of  the  parish  of  All  Souls,  North- 
ampton, was  chosen  Churchwarden,  and  offered 
himself  to  Dr.  Reynolds,  Chancellor  of  the  diocese, 
to  be  admitted  to  the  office,  and  the  Chancellor  re- 
fused to  admit  him.  Mr.  Stoughton  thereupon 
moved  for  a  mandamtis  to  the  Chancellor  to  admit 

(a)  Fortescue,  168  $  2  Stnuige^  1045  $  Case  temp.  Hard.  274. 
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hiin  to  the  office,  and  the  Chancellor  returned  to       1837. 
the  mandamus^  that  he  coneidered  the  plaintiff  wa8  eavter  Tkbm. 
not  chosen  Churchwarden,   but    another  person.    ^May9th.''* 
The  action  was  brought  for  a  false  return,  and  a       ^^ 
special  verdict  was  found  to  this  effect :  That  in  the        «"^^ 
parish  of  AH  Souls,  the  vicar  has  immemorially      n^imt 
had  the  nomination  of  one  of  the  Churchwardens ; 
that  the  time  appointed    for   choosing  Church- 
wai'deus  was  a  day  in  Easter  week,  1734,  when  the 
vicar  nominated  Mr.  Lowlk,  and  the  parishioners 
the  plaintiff;  that  in  the  Easter  week  following,  in 
the  year  1735 ;  the  vicar  chose  the  same  person, and 
upon  a  dispute  arising,  whether  the  parishionerscould 
choose  the  plaintiff  Stoughton  a  second  time,  the  vicar 
adjourned  the  assembly  till  the  next  morning,  but 
that  part  of  the  parish,  who  were  for  the  plaintiff 
staid  behind  and  elected  him ;  and  the  other  party 
assembling  next  day,  elected  another  person,  and  the 
question  was,  whether  the  vicar,  who  presided,  was 
at  liberty,  ex  mero  motUj  to  adjourn  the  election  of 
Churchwardens  without  any  previous  notice  or  the 
consent  of  the  meeting,  and  after  the  persons  pre- 
sent at  the  meeting  had  elected  a  Churchwarden, 
to  proceed  without  notice  to  elect  another  Church- 
warden the  next  morning. 

Most  undoubtedly,  in  such  circumstances,  there 
is  no  authority  for  the  power  assumed  and  exer- 
cised by  the  chairman  in  that  case ;  it  was  cal- 
culated to  put  an  end  to  the  privilege  possessed  by 
the  parishioners,  of  electing  a  person  for  Church- 
warden, and  to  put  a  stop  to  all  discussion  at  a 
meeting  called  for  the  purpose  of  election. 

In  deciding  the  question  in  that  case,  Lord  Hard; 
wicke  delivered  an  opinion  very  strongly ;  that, 

VOL.    I.  MM 
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1837.      even  supposing  the  vicar  had  a  power  of  presiding. 


«AtTKR  T>Hii.  (that  point  has  been  settled  since),  (a)  it  did  not 
May  9thr'    follow  thathe  had  a  power  of  adjoumingthe  meeting, 
£^^      and  that  the  adjournment  was  void.     And  the  other 
DownIno     J"^gc8>  Mr.  Justice  Page  and  Mr.  Justice  Lee, 
againtt       dclivcred   the  same  opinion  as  Lord  Hardwicke. 
Mr.  Justice  Lee,  said,  *^  The  parson  has  a  right  of 
sitting  from  his  freehold  in  the  church ;  but  I  do 
not  think  that  can  any  ways  give  him  a  greater 
right  or  authority  than' any  of  the  other  members 
of  the  assembly;  and  it  is  a  rule  in   law,  that  the 
major  part  in  all  elections  hhve  the  right  of  de- 
termining for  themselves.''    So  that  the  decision 
in  that  case  comes  to  this,  that  the  chairman  or 
vicar  has  no  right,  under  the  circumstances  which 
have  been  stated,  ex  mere  motUy  to  adjourn  a  vestry 
meeting  whilst  the  business  of  the  vestry  meeting 
is  in  progress. 

The  King  v.  The  Commissary  of  the  Bishop  of 
Winchester,  (b)  is  an  authority  for  showing  (for 
that  is  the  effect  of  the  case)  that  where  there  is  no 
regular  presiding  officer,  the  regulation  of  the  meet- 
ing devolves  on  the  whole  body,-  and  that  in  the 
absenceof  the  vicar,  the  Churchwarden  is  not  entitled 
to  preside.  To  the  extent  to  which  this  case  goes, 
it  supports  the  authority  of  the  case  of  Stoughton 
and  Reynolds ;  that  the  chairman,  as  such,  has  not 
the  power  to  adjourn  the  vestry  at  any  time  and 
under  any  circumstances  he  may  think  proper. 
Another  effect  of  this  case  the  Court  will  refer  to 
by  and  bye ;  but  one  effect  of  the  case  is  to  show, 
that  where  there  is  no  regular  presiding  officer,  the 

(a)  WUson  o.  M'Math.  3  Phill.  67 ;  3  B.  &  Aid.  p.  244,  note. 

(6)  7  East,  573. 
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adjournment  devolves  on  the  meeting,  and  not  on      18«S7, 
the  chairman.  f*'"*  tbrm. 

Considering  the  nature  of  these  decisions,  and     Mmj  9th. 
the  circumstances  of  the  cases,  the   question  is      bakbr 
whether  they  are    applicable  to  the  present,  and     downw© 
whether  there  are  not  many  material  distinctions      ^^"^ 
between  these  cases  and  that  which  the  Court  has 
under  its  consideration. 

Without  relying  on  my  own  judgment  in  this 
particular,  it  does  seem  to  me  that  the  question 
has  already  been  decided  by  the  Court  s>(  King's 
Bench,  in  a  case  which  has  been  cited  in  the  ar- 
gument, as  the  Manchester  case^  (a)  which  seems  to 
me  to  run  on  all  fours  with  the  present  case. 

In  the  case  now  before  the  Court,  the  notice  for 
calling  the  vestry  in  the  parish  of  Dudley,  on  the 
25th  of  September,  was  (I  believe  it  has  been  stated 
in  the  ai^ument)  copied  from  the  notice  in  that 
case,  and  considering  the  decision  in  that  case  as  a 
precedent  for  their  direction,  the  Churchwardens 
and  Vicar  of  Dudley  governed  themselves  according 
to  that  case,  and  followed  its  provisions  as  exactly 
as  the  nature  of  the  circumstances  would  permit ; 
and  in  all  the  subsequent  proceedings,  conformed 
with  what  had  been  there  decided ;  and  the  only 
distinction  I  find  between  that  case  and  the  present 
is,  that  the  former  was  for  the  election  of  a  Church- 
warden, whereas  the  present  was  for  the  making 
of  a  church  rate.  But  this  does  not  make  any  real 
difference  between  the  4;wo  cases,  the  principles 
which  it  is  proper  to  follow  in  respect  to  making  a 
church  rate,  will  be  found  to  be  the  same  as  those 

(a)  The  King  agamst  the  Archdeacon  of  Chester,   1  Adol.  &  EU. 
p.  342. 

M  M  2 


524 


CASES    DETERMINED    IH    THE 


^^*^'       which  apply  to  the  election  of  Churchwardens  ;  and 
Eawkk  1  kiim.  all  the  conditions  in  respect  to  the  conduct  of  the 

4th  S»«ioK.  *^ 

May  i^ui.      poll ,  and  the  course  of  the  proceedings  in  an  election 
bI^r      of  a  Churchwarden  are  equally  applicable  to  a  poll 
D(4"Kiiio      ID  ^he  question  of  a  church  rate. 
m'^l  What  then  were  the  circumstances  of  that  case  ? 

A  rule  had  been  obtained,  calling  on  the  Arch- 
deacon of  Chester,  to  show  cause  why  a  mandamus 
should  not  issue,  calling  upon  him  to  swear  in 
certain  persons  as  Churchwardens  of  Manchester, 
on  the  grounds  that  they  were  duly  elected  ;  that 
the  meeting  at  which  their  election  took  place  was 
illegally  adjourned,  and  that  a  poll  subsequently 
taken  was  not  duly  taken. 

No  case  can  be  more  clear  and  direct  in  its  ap- 
plication to  the  present  case  than  this. 

It  appeared  by  the  affidavits,  that  a  meeting  of  the 
rate-payers  was  held  on  Easter  Tuesday,  the  9th  of 
April,  1833,  in  the  collegiate  or  parish  church  of 
Manchester,  for   the  election  of  Churchwardens. 
The  Rev.  Cecil  Daniel  Wray,  one  of  the  Fellows 
of  the  Church,  took  the  chair.     The  meeting  was 
usually  held  without  any 'notice;  but  on  this  oc- 
casion a  contest  being  expected,  the  Churchwardens, 
as  it  was  stated,  to  avoid  unseemly  behaviaur  in 
the  church,  had  the  following  notice  given  in  church 
on  the  31st  of  March  preceding  the  election: — 
*'  Notice  is  hereby  given  that  a  meeting  of  the  in- 
habitants in  vestry  of  and  for  the  parish  of  Man- 
chester, will  be  held  in  the  parish  church  of  Man- 
chester, on,  &c.,  at  eleven  in  the  forenoon,  for  the 
appointment  of  Churchwardens  and  Sidesmen  for 
the  parish  of  Manchester,  for  the  year  ensuing ;  and 
if  a  poll  should  be  demanded  the  meeting  will  be 
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immediately  adjourned  to  the  Town  Hall  in  Man-       1887. 
Chester,  and   the  polling  will  commence  and  be  Ea«tfr  term. 
kept  open  till  four  o'clock  in  the  afternoon  of  the  said     May  9th. ' 
9th  of  April,  and  the  polling  will  be  continued  from       ^^7. 
day  to  day  at  the  Town  Hall  aforesaid,  from  the  hour     dowmi«o 
of  ten  in  the  forenoon  to  the  hour  of  four  in  the      %•**;• 
afternoon  of  each  day  (Sunday  excepted)  up  to  and 
including  Tuesday  the  16th  day  of  April.  (Signed  by 
the  Churchwardens.)     It  goes  on  to  state : — '*  The 
chairman,   on    taking  his  seat  upon  the  day   of 
election,  stated  the  substance  of  the  notice,  after 
which  one  of  the  outgoing  Churchwardens  proposed  a 
list  of  persons  to  serve  the  office  for  the  ensuing  year. 
The  listhaving  been  moved  and  seconded,  aconsider- 
able  clamour  and  difference  of  opinion  arose  ;  other 
lists  were  proposed,  and  among  them,  one  containing 
the  names  of  Messrs.  Barbour,  Rostron,  and  Grime  ; 
and  this  list  being  put  to   the  vote,  was,  on  a 
shew  of  hands,  carried  by  a  large  majority.     A  poll 
was  then  demanded  ;  and  the  chairman,  without  any 
raiotion  having  been  made  or  vote  taken  on  this  sub- 
ject,  adjourned  the  election  to    the  Town  Hall. 
Several  persons  (stated  on  affidavit  to  have  been 
ley-payers)  objected  to  the  adjournment,  both  at 
this  time  and  during  the  poll.     Many  who  had  not 
been  at  the  meeting  in  the  church,   polled  in  the 
Town  Hall;  and  the  Churchwardens'  list  was  carried 
by  a  majority  2059  to  28.    The  archdeacon  swore 
in  the  parties  so  selected,  and  refused  to  swear  in   . 
the  others.     It  was  further  stated,  in  the  affidavits 
against  the  rule,  that  the  number  of  persons  entitled 
to  vote  at  the  election  was  25,000 :  and  that  many 
persons  not  qualified  to  vote  were  at  the  meeting 
in  the  church,  and  active  in  the  proceedings."   It  is 


526  CA8E8   DETERMINED   IK    THE 

1887>      impossible  to  read  this  case,  and  not  see  how  exactly 
Eaotsr  Term,  applicable  the  whole  statement  is  to  the  present. 

May  9th/    There  the  meeting  was  to  be  held  in  the  church  ; 

bIJ[7r       here  it  was  to  be  held  in  the  vestry  room  of  the 
PowmIno     P^rifih.     There,  if  a  poll  was  demanded,  the  meet- 

a^in^  ing  was  to  adjourn  to  the  Town  Hall ;  so  here,  if  a 
poll  was  demanded,  the  adjournment  was  to  be  to  the 
Town  Hall.  The  time  for  the  commencement  and 
termination  of  the  poll  was  fixed,  as  in  this  case,  and 
the  chairman,  without  a  motion  to  that  effect,  ad- 
journed to  the  Town  Hall ;  and  so  here  in  confor- 
mity with  the  notice,  when  a  poll  was  demanded 
the  chairman  proceeded  at  once  to  the  Town  Hall. 
And  notwithstanding  what  took  place  in  that  case, 
notwithstanding  no  motion  for  adjournment  was  put, 
and  notwithstanding  the  case  of  Stoughton  and 
Reynolds,  which  was  cited  in  the  argument  by  the 
Counsel,  the  Court  of  King's  Bench  held  that  the 
proceedings  in  that  case  had  been  regular,  and  that 
(as  was  expressed  by  Lord  Denman)  it  was  ne** 
cessary  *^  to  lay  down  some  order  for  the  proceed- 
ings ;"  he  says,  *'  I  think  it  is  competent  to  them 
to  say  that  the  meeting  shall  be  held  in  one  place, 
and  in  a  certain  event  which  may  require  it,  shall 
be  removed  to  another."  Neither  of  t£e  learned 
Judges  denied  the  authority  of  the  case  of  Stoughton 
and  Reynolds,  but  held  that  it  did  not  apply  to  the 
case  before  them.  They  do  not  recognize  a  dis* 
cretionary  power  in  the  chairman  to  adjourn  the 
meeting  arbitrarily ;  but  the  adjournment  of  the 
poll  was  a  part  of  the  original  proceeding ;  and  so 
there  was  no  inconsistency  between  that  decision 
'  and  the  decision  in  the  case  of  Stoughton  and 
Reynolds.    So  in  this  case,  it  was  competent  for 


ARCHES  COURT  OF  CANTERBURY. 


527 


'OOD* 


the  chairman  to  pursue  the  course  expressly  pointed       ^887. 
out  in  the  notice.     That  could    not  be  legal  at  eastfr  tuim. 
Manchester  which  is  illegal  at  Dudley.     In  the     May  9th.* 
former  case,  the  adjournment  was  from  the  church       ^^^ 
to  the  Town  Hall ;  in  the  present  case  it  was  from     j,^^^ 
the  vestry-room   to  the  Town   Hall  of    Dudley.       "ff^ 
There  was  no  surprise  in  this  case,  for  the  notice 
expressly  stated  that  such   would  be  the  course 
adopted.     The  notice  was  given  in  pursuance  of  the 
Vestry  Act,  four  days  before  the  vestry  was  held, 
and  there  is  every  reason  to  believe,  from   what 
appears  in  the  evidence,  that  it  was  known  imme- 
diately after  publication  throughout  the  whole  town 
of  Dudley. 

I  cannot,  therefore,  on  this  first  point  see  any 
distinction  between  the  two  cases,  and  having  this,  as 
I  consider  it,  (lirect  authority  and  precedent  on  this 
point,  I  am  of  opinion  that  the  adjournment  from  the 
vestry-room  to  the  Town  Hall,  for  the  purpose  of 
the  poll,  was  a  legal  adjournment. 

The  second  objection  is  this,  that  the  Town  Hall  is 
private  property.  And  this  is  true ;  for  it  appears  that 
the  Tovra  Hall  belongs  to  the  trustees  of  Lord  Ward, 
and  the  parishioners  have,  therefore,  no  right  of  ad- 
mission there ;  and  it  is  stated  by  Mr.  Slocombe, 
one  of  the  witnesses,  that  on  an  occasion  some  years 
before,  a  conversation  took  place  between  him  and 
Mr.  Downing,  one  of  the  parties  In  this  cause,  who 
was  one  of  the  agents  of  Lord  Dudley,  and  is  a 
trustee  of  the  present  Lord  Ward,  asto  the  right  of  the 
parishioners  to  assemble  there ;  when  Mr.  Downing 
asserted  that  the  parishioners  had  no  strict  right  to 
the  use  of  the  room  ;  but  it  does  not  appear  that  on 
any  occasion  there  was  an  instance  of  a  parishioner 
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^^^-  being  prevented  from  attending  on  this  ground. 
fiAnxR  Term.  It  is  admitted  that  on  this  occasion  there  was  no 
May  9th.'  obstruction ;  and  it  is  net  suggested  that  any  person 
£][][^  kept  away  from  an  apprehension  of  not  being  able 
PowMKo  ^  S^^  access  to  the  place.  Had  either  of  these 
MtMt  circumstances  occurred,  the  case  might  have  been 
different ;  but  the  objection  exists  in  idea  only.  It 
is  sfiated  by  Mr.  Shorthouse,  clerk  of  the  Board  of 
Guardians,  and  collector  of  the  rates  in  Dudley, 
that  the  Hall  is  resorted  to  for  public  meetings  of 
different  descriptions,  and  that  vestry  meetings  have 
been  held  there  previously,  when  rates  have  been 
made;  and  it  does  not  appear  that  any  objection  has 
been  made  to  the  validity  of  a  rate  on  this  ground. 
The  vestry-room  is  stated  to  be  a  very  inconvenient 
place  for  a  poll,  and  it  must  be  so  as  the  room 
seems  to  be  small,  though  it  was  indeed  stated  in 
the  argument  that  the  poll  might  have  been  taken 
there,  though  it  is  admitted  that  the  room  could 
not  contain  more  than  ninety  persons  at  the  utmost, 
and  the  difficulty  of  going  and  returning  would  be 
almost  insurmountable.  And  I  cannot  but  think  that 
it  would  have  been  highly  improper  to  have  adjourned 
the  poll  to  the  church,  considering  the  great  excite- 
ment which  prevailed  in  the  town  of  Dudley  at  the 
time  on  the  subject  of  church  rates. 

But  it  is  not  improper  for  me  to  state  shortly, 
some  parts  of  the  evidence  as  to  the  convenience 
of  this  place  for  taking  the  poll ;  and  the  first 
witness  is  Mr.  Twamley,  on  the  sixth  interrc^tory. 
He  is  a  witness  for  the  opposers  of  the  rate,  and  I 
take  this  opportunity  of  observing,  that  notwith- 
standing the  excitement  in  Dudley  on  the  subject 
of  this  rate,  and  the  opposition  to  the  rate,  all  the 
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witnessee  on  one  side  and  on  the  other,  the  Court       1 837. 
has  great  satisfaction  in  saying,  have  given  their  eastsr  Tibm. 
evidence  with  the  greatest  fairness.     It  is  only  on    *  Ma^!' 
matters  of  opinion  on  minor  points,  that  there  is       £][^^ 
any  material  difference  between  the  evidence  of     ^««<' 
the  witnesses  on  one  side  and  on  the  other.  ogaikit 

Mr.  Twamley  says,  that  the  Town  Hall  is  a  con- 
venient and  eligible  place  for  such  meetings ;  that 
the  vestry  meetings  have  on  some  occasions  been 
adjourned  to  the  Town  Hall,  and  occasionally  to 
other  places:  '^  I  have  known  them  adjourned  to 
the  Market  Place,  and  also  to  the  large  room  at  the 
Bush  Inn,  and  on  other  occasions  to  the  In&nt 
Schoolroom  ;  I  do  not  know  or  believe  that  they 
have  ever  been  held  in  the  body  of  the  church." 
The  vicar,  it  appears,  always  resisted  the  adjourn- 
ment of  the  meetings,  which  are  attended  with 
clamour  and  confusion,  to  the  church ;  and  very 
properly,  as  such  a  place  is  set  apart  for  divine 
worship/and  is  to  be  held  sacred. 

Mr.  Wood,  the  brother  of  the  party,  proceeded 
against,  on  the  sixth  interrogatory,  states  that  he 
recollects  a  vestry  meeting  adjourned  to  the  Town 
Hall  for  the  taking  of  the  poll  on  the  election  of 
Churchwarden,  in  the  year  1832;  that  the  Hall  being 
found  too  small,  the  meeting  was  further  adjourned 
to  the  Market  Place  below  the  Town  Hall,  and  that 
he  never  recollects  any  vestry  meeting  being  held 
in  the  body  of  the  church ;  that  there  have  been 
frequent  motions  made  to  adjourn  thither,  but  the 
chairman  never  would  permit  it ;  that  in  some  cases, 
the  Town  Hall  is  a  commodious  and  eligible  place ; 
in  others  it  is  not  sufficiently  large,  and  that  on 
such  occasions  the  Market  Place  below  has  been  used. 
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1837/  With  respect  to  its  being  private  property,  no 

Easter  Tumi,  pefson  88  I  before  said,  appears  to  have  been  pre- 

^M^*^^*    vented  from  entering  the  room,  nor  is  it  suggested 

£^^      that  any  parishioner  was  deterred  from  proceeding 
and        there  by  an  apprehension  that  he  would  be  excluded. 

ojmifut  In  the  Manchester  case,  the  Town  Hall  was  equally 
^"^  private  property  ;  no  person  could  be  admitted  into 
the  Town  Hall  of  Manchester,  of  right  and  with- 
out leave  of  the  corporation ;  yet  there  was  no  ob- 
jection raised  in  that  case,  on  the  ground  that  the 
Hall  was  private  property,  and  that  any  parishioner 
had  not  a  perfect  right  of  access  to  the  Town  Hall. 
It  has  been  said  that  a  parishioner  could  not  have 
a  right  of  action  against  Lord  Ward  for  any  ob- 
struction in  entering  the  vestry  room.  It  i^  suffi- 
cient for  me  to  say,  that  in  the  case  of  '^  The  King 
V.  the  Archdeacon  of  Chester,"  the  adjournment  to 
the  Town  Hall,  which  was  also  private  property,  was 
held  not  to  be  an  illegal  adjournment.  It  is  proper 
to  fix  on  a  convenient  place,  and  the  Town  Hall 
was'as  convenient  a  place  as  could  be  selected  ;  there 
was  no  reason  why  any  person  should  have  stayed 
away ;  there  was  not  any  appearance  of  obstruc- 
tion or  of  any  one  having  been  prevented  from 
recording  his  vote,  and  no  party,  made  any  demur 
at  first  as  to  the  Town  Hall ;  they  seemed  to  have 
acquiesced,  and  tendered  their  votes  for  acceptance 
there. 

There  is  this  observation  of  Lord  Denman  (in- 
terposed during  the  argument  in  that  case)  '^  this 
is  not  properly  an  adjournment.  May  not  the 
chairman  appoint  a  convenient  place*  for  taking 
the  poll  ?  Suppose  the  whole  proceedings  had  been 
originally  appointed  to  take  place  in  the  churchy 


ARCHES  COURT  OF  CANTERBURY. 


531 


and  the  meeting  had  been  so  tumultuous,  that  it       1887. 


Baker 

ami 

DowNtMO 

agaifut 

Wood. 


became  necessary  to  remove  into  the  churchyard ;  Easter  trrm. 
would  it  have  been  irregular  to  do  so  T*  And  the  Ma^T' 
case  seems  to  affii^  the  principle  of  there  being 
a  full  right  to  adjourn  in  a  certain  event  to  another 
place,  and  no  objection  was  made  to  the  adjourn- 
ment to  the  Town  Hall.  In  the  present  case,  the 
consent  of  the  trustees  of  Lord  Dudley  (one  of  the 
trustees  being  Mr.  Downing,  the  party  in  the  causef), 
may  be  presumed  to  have  been  signified,  and  the 
other  party  at  all  events  acquiesced,  for  they  pro- 
ceeded there  to  record  their  votes. 

These  two  points  being  disposed  of,  the  only 
question  is,  whether  the  time  allowed  for  the  poll 
was  sufficient ;  and  I  confess  this  is  the  only  part 
of  the  case  on  which  I  have  felt  any  real  difficulty. 
It  is  not  yery  easy  to  determine  what  time  should 
be  allowed  so  as  to  give  every  person  entitled  to 
vote  an  opportunity  of  recording  his  vote  ;  and  all 
that  can  be  said  is,  that  where  no  custom  exists,  a 
reasonable  time  should  be  given,  and  which  I  con- 
sider is  the  result  of  the  Winchester  case  (a)  which 
I  have  adverted  to  already.  But  it  can  hardly  be 
said  that  it  was  decided  that  the  time  allowed  in 
that  case  was  only  a  reasonable  time  for  polling 
one  hundred  and  eighty  voters.  One  hundred  and 
eighty  persons  only  were  entitled  to  vote,  and  it 
cannot  be  contended  that  the  result  of  that  case  is, 
that  the  whole  of  the  time  was  necessary  for  them 
to  record  their  votes.  The  question  was  not  as  to 
the  time  solely,  and  it  was  decided  that  that  was  a 
question  of  custom.  Mr.  Justice  Le  Blanc  says : — 
**  If  there  had  been  no  custom,  there  would  have 

(a)  7  Eaat,  573, 
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that  there  was  no  guide  as  to  any  particular  time       I8S7. 


^ 


OOD. 


to  be  fixed  vhich  could  avoid  all  cavil,  here  eleven  Eastbh  Terv. 
hours  or  eleven  hours  and  a  half,  are  allowed.  ^May9ihr* 

The  Court  has  looked  to  see  the  number  of  the  g^ 
parishionei*s,  in  order  to  determine  whether  the  ^  '""^ 
time  was  sufficient  in  this  case.  It  has  been  stated  ^ntt 
that  the  number  of  rate  payers  (the  number  entitled 
to  vote)  amounted  to  between  one  thousand  five 
hundred,  and  one  thousand  six  hundred:  some 
have  calculated  the  number  at  one  thousand  six 
hundred,  and  Mr.  Shorthouse,  who  had  the  best 
means  of  forming  an  accurate  judgment  of  the 
number,  estimates  it  at  one  thousand  five  hundred 
and  fifty.  But,  on  his  second  examination,  his 
attention  having  been  called  to  the  circumstances, 
and  speaking  from  the  means  he  possessed,  and 
after  the  poll  had  been  taken,  he  states  the  number 
of  parishioners  qualified  to  vote  at  no  more  than 
one  thousand  two  hundred  and  twenty-two. 

At  the  commencement  of  the  poll  (according  to 
this  gentleman's  evidence)  there  was  a  considerable 
number  of  j)ersons  not  qualified  to  vote ;  but  during 
the  pendency  of  the  poll,  one  hundred  and  fifty  per- 
sons paid  their  rates  and  were  thereby  qualified  to 
vote ;  and  it  has  been  suggested,  that  if  one  hundred 
and  fifty  qualified  during  eleven  hours  or  eleven 
hours  and  a  half,  had  the  time  allowed  for  the  poll 
been  double  what  was  actually  allowed,  the  effect 
might  have  been  to  double  the  number  of  votes,  that 
is  to  qualify  three  hundred  instead  of  one  hundred 
and  fifty,  which  would  have  made  a  majority  against 
th^  rate.  But  this,  I  thiak,  is  assuming  too  much 
in  such  a  place  as  Dudley  ;  I  do  not  think  that  the 
number  of  voters  could  have  been  much  greater,  or 
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1SS7.      that  Mr.  Shorthouse  would  have  found  the  produe- 


Woob, 


Eastsr  Tcrk .  tiveness  of  his  *'  harvest''  materially  increased  if 
^Mf/gth!'    the  poll  had  been  kept  open  for  a  longer  time. 

3^[^  It  has  been  urged,  that  time  ought  to  beallowed  for 

Dow^Ho      ^^^^  person  to  qualify  himself,  to  pay  his  rate  and 

o^jm'f  tender  his  vote.  It  is  true,  that  if  a  person  qualified 
himself  at  the  very  last  moment  and  tendered  his 
vote,  it  ought  to  be  accepted.  But  I  do  not  accede 
to  the  proposition,  that  the  time  allowed  for  the  poll 
should  be  calculated  with  reference  to  such  a  prin- 
ciple. I  apprehend  that  the  time  need  only  be 
fixed  so  as  to  allow  every  person  qualified  to  tender 
and  record  his  vote,  without  any  reference  to  what 
may  be  done  by  persons  not  already  qualified.  It 
is  no  part  of  the  purpose  for  which  a  poll  is 
demanded,  that  it  should  give  time  for  the  payment 
of  the  rates,  but  only  to  allow  persons  already 
qualified  sufficient  time  to  tender  and  record  their 
votes.  The  question  is,  was  the  time  sufficient  to 
allow  all  persons  qualified  to  vote.  I  think  this 
may,  in  some  measure,  depend  upon  the  numbers 
proved  to  have  voted  on  former  occasions.  It  is 
not  necessary  for  the  Court  to  go  very  minutely 
into  an  examination  of  this  point ;  it  is  sufficient 
for  the  Court  to  take  from  the  statements  of  the 
witnesses  what  had  been  the  usage  in  Dudley  on 
former  occasions. 

Mr.  Twamley,  in  answer  to  the  tenth  Interroga- 
tory, states  that  the  greatest  number  of  voters  on 
any  previous  occasion  within  his  recollectio^  was 
in  the  year  1832,  when  seven  hundred  and  eighty- 
five  persons  voted ;  and  the  number  of  votes  in 
the  present  instance,  in  the  year  1834,  was  eight 
hundred  and   sixty- seven,   the  number  of  voters 
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beiDg  seven  hundred  and  forty-eight ;  in  1 832  the       1837. 


number  of  votes  ivas  nine  hundred  and  twenty,  and  ^AmK  Tebm. 
the  time  allowed   was  twenty-four  hours.    Now,      MaJ^b^' 
assuming  the  probability  that  the  number  of  voters       £^ 
would  be  nine  hundred  and  twenty  on  this  occasion. 


and 
Downing 


would  not  the  time  have  been  sufficient  to  allow  ogahut 
every  one  of  these  persons  to  vote  if  they  availed 
themselves  of  the  opportunity  and  used  due  diligence 
and  had  attended  on  the  first  day  7  It  is  to  be  re- 
collected that  there  was  no  surprise,  for  the  com- 
mencement and  final  close  of  the  poll  were  fixed 
beforehand.  I  do  not  find  in  any  part  of  the 
evidence  that  there  was  any  protest  against  the 
sufficiency  of  the  time  before  the  conclusion  of  the 
poll  on  the  third  day,  when  the  vicar  was  called 
upon  to  extend  the  time  for  the  poll,  and  which  he 
declined  to  do,  conceiving  that  he  was  bound  by  the 
previous  notice,  and  I  consider  that  he  was  justified 
in  that  determination.  I  think  that  all  depended 
upon  the  notice,  and  that  the  chairman  was  bound 
to  abide  by  it,  supposing  that  the  time  was  a 
reasonable  time. 

The  number  then  of  qualified  vpters,  who  re- 
corded their  votes  on  the  present  occasion,  was 
seven  hundred  and  forty-eight,.and  the  number  of 
votes  recorded  was  eight  hundred  and  sixty-seven, 
one  hundred  and  eighty  of  these  votes  were  given 
on  the  first  day  of  the  polling,  which  makes  an 
average  of  sixty  votes  for  the  hour  in  the  three 
hours  of  that  day. 

Mr.  Twamley,  a  witness  produced  by  the  parties 
opposing  the  rate  says,  on  the  fourth  Article  of  the 
allegation,  that  at  an  election  of  Churchwardens  in 
1833,  four  hundred  and  seventy-four  votes  were 
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1887.      taken  in  six  hours,  being  an  average  of  seventy-nine 

EAtTER  TsRM.  per  hour.   The  one  hundred  and  eighty  votes  on  the 

May^hr*    first  day  were  all  in  favour  of  the  rate,  there  not  having 

^^^       been  a  single  vote  tendered  against  the  rate,  although 

DowmMo      s^v^ral  of  the  opponents  of  the  rate  were  in  the 

a^imt       Town  Hall,  but  declined  voting  on  that  occasion. 

Now  if  seventy-nine  or  eighty  voters  could  poll  in 

.  an  hour,  as  stated  by  Mr.  Twamley,  that  thisy  did 

on  a  former  occasion,  it  is  clear,  that  during  the  three 

hours  of  the  first  day,  sixty  more  could  have  voted, 

which  would  have  made  the  votes  on  that  day  two 

hundred  and  forty,  taking  the  votes  according  to 

numbers,  and  perhaps  an  allowance  should  be  made 

for  an  additional  number  of  votes,  calculating  them 

according  to  the  value  of  property,  which  would 

make  the  aggregate  number  at  the  close  of  the  poll 

upwards  of  nine  hundred. 

Now  it  is  admitted  and  proved,  that  on  the  first 
day  considerable  intervals  occurred  without  any 
body  coming  to  vote :  that  a  quarter  of  an  hour 
occurred  on  several  occasions ;  and  it  is  stated  by 
Mr.  Twamley,  that  ninety  votes  in  an  hour  is  the 
utmost  that  could  have  been  taken ;  but  others 
state  that  a  greater  number  could  have  voted, — 
some  say  one  hundred  and  fifty  in  an  hour.  It  is 
not  necessary  for  the  Court  to  accede  to  this  latter 
calculation.  But  Mr.  Twamley's  calculation,  that 
ninety  might  have  polled  in  an  hour,  if  due  dili- 
gence had  been  used,  would  give  nine  hundred  and 
ninety  votes  during  eleven  hours,  or  taking  the 
period  allowed  as  eleven  hours  and  a  half,  more 
than  a  thousand  pertons  might  have  given  their 
votes,  which  is  a  number  considerably  greater  than 
had  polled  on  any  previous  occasion.     That  the 


Wood. 


ARCHES  COURT  OF  CANTERBURY.  637 

opponents  of  the  rate  declined  to  vote  on  the  first        1837. 
day,  when  this  time  was  lost,  and  that  it  was  the  easter  Term 
efiect  of  concert,  is  evident,  for  it  is  admitted  that    ^i^"*'.^"- 

'  '  May  9th. 

on  the  evening  of  that  day  a  meeting  took  place  of        — 
the  opponents  of  the  rate,  and  that  it  was  then         and 
resolved  to  tender  their  votes  on  the  next  day.     So      a^hst* 
that  I  seb  no  reason,  as  was  urged  in  the  argument, 
why  all  these  persons  might  not  have  kept  back 
their  votes  till  the  last  day,  and  have  come  down  to 
vote  on  the  27th  of  September,  when  there  was  not 
time  to  poll  them,  and  why  the  same  reason  might 
not  be  brought  forward  against  the  validity  of  the 
rate  on  behalf  of  the  persons  now  complaining  of 
the  shortness  of  the  time. 

I  think,  under  the  circumstances,  that  the  op* 
posers  of  the  rate  have  not  any  great  reason  to 
complain.  Why  did  they  not,  before  adjourning 
to  the  Town  Hall,  move  for  an  extension  of  the 
time  ?  It  is  not  stated  that  any  amendment  to  such 
effect  was  moved,  nor  that  any  objection  was  made 
as  to  the  shortness  of  the  time  at  which  it  was  pro^ 
posed  to  close  the  poll.  There  seems  to  have  been 
a  protest  as  to  the  manner  in  which  the  question 
was  put, — that  on  some  occasions  the  question 
asked  of  the  voters  was,  whether  they  voted  for  the 
rate  or  against  it  ?  And  on  some  occasions,  whether 
they  voted  for  the  motion  of  Mr.  Badger  ?  which 
included  the  expunging  of  the  irregular  entry 
recorded  in  the  vestry  book.  The  Court,  however, 
has  nothing  to  do  with  anything  but  whether  the 
parties  voted  for  or  against  the  church  rate. 

But  it  has  been  stated,  that  parties  were  prevented 
from  giving  their  votes,  and  two  gentlemen  have 
been  produced  as  witnesses  on  that  point;   but 

VOL.   I.  N    N 
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1837*       under  what  circumstances  were  they  prevented  from 
Eaoter  tebm.  voting  ?  Mr.  Hodnett  is  a  schoolmaster,  he  attended 

May  9th/    to  poU  ou  the  third  day,  and  he  states  that  he  was 

B^Ia       prevented  hy  the  crowd  before  the  Town  Hall,  that 
DotwNo     *^<>"gt  he  got  into  the  Hall,  he  could  not  get  up  to 

ttwd!  *^®  P^^^'  ^"*  ^^  deferred  it  till  the  last  day,  and 
he  says  that  he  should  not  have  gone  at  all  if  it  had 
not  happened  that  his  boys  had  no  school  on  Satur- 
day, so  that  he  did  not  show  any  great  zeal  on  the 
subject.  And  Mr.  Granger,  another  person  who 
has  been  examined  as  a  witness  on  this  point,  says 
that  he  went  to  the  Town  Hall  between  ten  and 
eleven  o'clock,  and  that  he  could  not  get  up  to  the 
poll  on  account  of  the  crowd,  and  he  says  there 
were  other  persons  in  the  same  situation ;  but  had 
these  persons  attended  at  an  earlier  period  they 
might  have  voted  without  any  difficulty. 

There  is  not,  therefore,  sufficient  evidence  to 
satisfy  me  that  all  the  parishioners  qualified  to 
vote,  and  desirous  of  voting,  might  not,  if  due  dili- 
gence had  been  used,  have  recorded  their  votes 
before  the  time  when  it  was  understood  the  poll 
was  to  cease.  To  poll  ninety  in  an  hour  is  no  great 
number;  some,  indeed,  think  that  one  hundred 
and  fifty  might  be  polled  in  an  hour ;  but  even  if 
only  one  hundred  were  polled  in  an  hour,  there 
was  sufficient  time  for  all  persons  desirous  of  voting 
to  attend  for  that  purpose.  I  must  say  that  it  would 
have  been  more  satisfactory  if  the  poll  had  been 
kept  open  till  four  o'clock  of  the  last  day.  I  see  no 
reason  why  twelve  o'clock  should  have  been  fixed 
for  the  close  of  the  poll  on  that  day ;  although 
something  has  been  thrown  out  as  to  its  being  de- 
sirable to  close  it  early  on  that  day  as  it  was  market 
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day ;  but  I  confess  it  would  have  been  more  satis-       1887, 
factory  to  my  mind  if  the  time  had  been  extended  Eik»rER  tebh. 
to  four  o'clock  in  the  afternoon  of  the  third  day.      May  9th.  * 
during  which  three  hours  two  hundred  or  three       b^™ 
hundred  more  voters  (if  required)  might  have  given      downing 
their  votes.  ^^ 

But  under  all  the  circumstances  of  the  case  I  am 
not  prepared  to  say  that  this  ground  of  objection, 
as  to  the  shortness  of  the  time,  is  sufficient  to 
invalidate  the  rate  made  by  a  majority  of  the 
parishioners,  no  party  appearing  to  have  been  taken 
by  surprise.  Being  of  opinion,  therefore,  that  the 
adjournment  was  legal,  that  there  is  nothing  with 
regard  to  the  place  to  which  the  meeting  was 
adjourned  which  renders  the  rate  illegal ;  and  on 
the  other  ground,  that  there  was  time  enough 
allowed  for  recording  the  votes,  if  the  parties  had 
availed  themselves  of  the  opportunity  and  had  used 
due  diligence ;  it  is  the  duty  of  the  Court  to  pro- 
nounce for  the  validity  of  the  rate,  and  as  a  matter 
of  course  in  these  cases,  to  condemn  Mr.  Wood  in 
the  costs  of  these  proceedings.         , 
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CONSISTORY  COURT  OF  LONDON- 


The  Office  of  the  Judge  promoted  by 
Millar  and  Simes  against  Palmer  and  Killby. 


This. was  a  criminal  proceeding,  instituted  by 

1837.       Robert  James  Millar  and  James  Simes,  as  Church* 

HiLABY  Term.  wardcDs  of  the  parish  of  St,  Alban,  Wood  Street, 

'jli^.'nT'    ^^  *^^  city  of  London,  (which  parish  is  united  with 

mIIHr       ^^®  parish  of  St.   Olave,  Silver  Street,)  against 

and        Richard  Palmer  and  William  Killby,  as  Church- 

against       wardeus  of  the  parish  of  St.  Olave,  Silver  Street, 

and        for  not  repairing  or  keeping  m  proper  order,  or  for 

Killby.      ^^^  causing  to  bc  repaired   and   kept  in  proper 

prTe'^nCT      ordcr,  the  Church  of  the  said  united  parishes  of 

^^^[  St.  Alban,   Wood  Street,  and  St.  Olave,   Silver 

dens  for  "not    Street;    and  for  neglecting   and  disobeying  the 

ke^SJm^'      lawful   ordcrs    and   directions   of  the    Venerable 

?h~^'rbh^'     Joseph   Holden   Pott,   Clerk,  Archdeacon  of  the 

"  foVnegieSng  Archdcacoury  of  London,  for  and  in  respect  of  the 

theV^^^'°^  repairs  of  the  said  Church  of  the  said  united  parishes. 

orders  and  di-        The  Articlcs  sct  forth  : — 

recttons  of  the  .^.  __,,--  . 

Archdeacon."  TVTSt. ihat    by    the      lawS,    canons,     and     con- 

being  stiU  out    stitutions   ecclesiastical   of  this   realm,   and   more 
rirehd^a^     especially  by  the  85th  Canon,  "  the  Churchwardens- 
dered^tbi°Lme  ^^'  ^^^  ought,  to  take  carc  and  provide  that  their 
to  be  repaired,   parish  Churchcs  be  from  time  to  time  well  and 

not  sustained,  /»•    •        i 

there  being  no    Sufficiently  repaired,  maintained,  and  kept;  that 
feb^rihwar.      the  wiudows  be  well  glazed,  the  floors  kept  plain 

dens  bad  per- 
sonally neglected  their  duty,  or  that  they  had  wilfiilly  disobeyed  the  order  of  the  Archdeacon. 
QvMT€,  whether  a  civil  proceeding  might  not  have  been  resorted  to. 
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and  even,  and  all  things  there  in  such  an  orderly       1831  • 
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and  decent  manner,  without  dust  or  any  thing  else  Hilary  Term. 

-  ,  ^  .  -^  o  1st  Session. 

that  may  be  either  noisome  or  unseemly,  as  best     Jan.  nth. 
becomes  the  house  of  God,*'  fcc. 

Second. — ^That  in  and  by  an  act  of  Parliament 
of  the  22nd  of  Charles  the  2nd,  intituled,  ^*  An 
additional  act  for  the  rebuilding  of  the  city  of 
London,  uniting  of  parishes,  and  rebuilding  of  the 
Cathedral  and  parochial  Churches  within  the  said 
city,"  it  is  enacted,  '^  that  the  parishes  of  St.  Alban, 
Wood  Street,  and  St.  Olave,  Silver  Street,  shall  be 
united  into  one  parish,  and  the  Church  heretofore 
belonging  to  the  said  parish  of  St.  Alban,  Wood 
Street,  shall  be  the  parish  Church  of  the  said 
parishes  so  united ;"  and  it  is  further  enacted  and 
declared,  ^'that  notwithstanding  such  uuion  as 
aforesaid,  each  and  every  of  the  parishes  so  united, 
as  to  all  rates,  taxes,  parochial  rights,  charges,  and 
duties,  and  all  other  privileges,  liberties,  and  re- 
spects whatsoever,  other  than  what  are  in  the  said 
act  before  mentioned  and  specified,  shall  continue 
and  remain  distinct,  and  as  they  were  before  the 
making  of  the  said  act." 

Third. — That  the  Church  of  the  said  united 
parishes  was,  in  and  throughout  the  year  1835,  and 
in  the  months  of  January  and  February  in  the 
present  year,  1836,  and  now  is,  very  much  out  of 
repair,  that  the  masonry  of  the  said  Church,  and 
of  the  tower  thereof,  is  very  defective ;  that  the 
timbers  on  the  north  side  of  the  said  Church  over 
the  north  side  thereof  are  much  decayed  ;  that  the 
windows  and  frames  thereof,  require  considerable 
repair,  and  that  within  the  said  Church,  the  floor 
requires  to  be  relaid,  and  that  a  great  part  of  the 
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i9S7.      pews  and  internal  wood  work  is  in  a  very  decayed 


Hilary  Term.    State,  &C. 
Itt  SnsioN. 
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Fourth. — That  at  a  joint  vestry  duly  holden,  of 
the  inhabitants  of  the  said  united  parishes  in  the 
vestry-room  of  St.  Alban,  Wood  Street^  on  the 
30th  of  July,  1 835,  it  was  resolved,  that  it  was  the 
opinion  of  the  said  vestry  that  the  said  parish 
Church  should  be  immediately  repaired,  and  that 
a  committee  be  appointed  to  superintend  the  repairs 
thereof,  and  all  matters  relating  thereto,  and  that 
of  the  said  committee  be  nominated  the  said  Robert 
James  Millar  and  James  Simes,  the  Churchwardens, 
and  four  other  inhabitants  of  the  said  parish  of  St. 
Alban,  Wood  Street,  and  the  said  Richard  Palmer, 
and  William  Killby,  the  Churchwardens,  and  one 
other  inhabitant  of  the  parish  of  St.  Olave,  Silver 
Street;  that  entries  of  the  said  resolutions  were 
made  in  the  vestry  book,  and  were  signed  by 
Millar  and  Simes,  and  by  other  inhabitants  of  the 
parish  of  St.  Alban,  Wood  Street,  and  also  by  the 
said  Palmer  and  Killby,  and  other  inhabitants  of 
St.  Olave,  Silver  Street. 

Fifth.. — Pleaded  a  copy  of  the  said  entries. 

Sixth. — Also,  that  at  another  vestry  holden  in 
the  vestry-room  of  St.  Alban,  Wood  Street,  on 
the  1st  of  October,  1835,  the  report  of  the  Com- 
mittee aforesaid  was  received,  and  agreed  to,  and 
an  entry  made  in  the  vestry  book,  and  was  signed 
by  Simes,  and  other  inhabitants  of  St.  Alban, 
Wood  Street ;  that  Palmer  and  Killby  were  then 
and  there  present,  and  refused  to  sign  such  entry. 

Seventh. — Pleaded  a  copy  of  the  said  entry. 

Eighth. — That  Palmer  and  Killby  were  sworn 
into  the  office  of  Churchwardens  for  the  parish  of 
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St.  Olave,  Silver  Street,  in  the  month  of  May,       1887. 


Millar 

aitd 

S1ME8 

Palmer 
ami 

KiLLBT, 


1 835,  for  the  year  thence  next  ensuing,  and  that  at  Hilary  Term. 
the  parochial  visitation  on  the  21st  of  October,  Jan.  nth.* 
1835,  the  Venerable  Joseph  Holden  Pott,  the  Arch- 
deacon, in  consequence  of  a  presentment  then  made 
by  Palmer  and  Killby,  that  the  Church  was  not  in 
good  and  substantial  repair,  &c.,  and  after  a  per- 
sonal inspection  of  the  said  Church  by  the  said 
Archdeacon,  ordered  that  the  repairs  should  be 
undertaken  without  further  delay,  and  monished 
and  directed  the  said  Palmer  and  Killby,  as  well 
as  the  said  Robert  James  Millar  and  James  Simes, 
to  carry  the  said  order  into  effect,  and  to  certify  the^ 
performance  thereof  at  the  then  next  visitation,  and 
that  an  entry  of  such  order  was  duly  made  in  the 
visitation  book  kept  in  the  registry  of  the  said 
Archdeaconry. 

Ninth. — Pleaded  a  copy  of  the  presentment  and 
of  the  act  entered  in  the  visitation  book. 

Tenth. — ^That  the  Committee  appointed  to  super- 
intend the  repairs  of  the  said  Church,  at  a  joint 
vestry  of  the  united  [parishes  on  the  30th  of  July, 
1835,  having  approved  of  and  accepted  the  estimate 
and  proposal  of  Ebenezer  Simes,  for  the  repairs  of 
the  said  Church,  Millar  and  Simes  gave  directions 
that  a  contract  between  Ebenezer  Simes  and  them- 
selves, on  behalf  of  St.  Alban,  Wood  Street,  and 
the  said  Palmer  and  Killby,  on  behalf  of  St.  Olave, 
Silver  Street,  for  the  purpose  of  proceeding  with 
the  necessary  repairs  of  the  said  Church,  should 
be  prepared. 

Eleoenth. — That  William  Hull,  the  vestry  clerk 
of  St.  Alban,  Wood  Street,  wrote  and  addressed  a 
letter  to  Palmer  and  Killby  on  the  12th  of  Feb- 
ruary, 1836,  by  desire  of  Millar  and  Simes,  stating 
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1837.  that  the  proposal  of  Ebenezer  Simes  for  the  repairs 
HiLART  Tepm.  of  the  said  Church  had  been  accepted  by  the  Com- 
mittee, and  that  he  was  desired  bv  the  Church- 
wardens  to  say  that  they  were  ready,  on  the  part 
of  their  parish,  to  enter  into  the  requisite  contract 
with  him  for  the  purpose  of  proceeding  with  such 
repairs ;  and  further,  to  request  their  (Palmer  and 
Killby's)  concurrence,  as  Churchwardens  of  St- 
Olave's  parish,  in  carrying  the  same  into  effect,  by 
their  becoming  parties  to  such  contract ;  and  that  in 
reply  thereto,  Palmer  and  Killby  addressed  a  letter 
on  the  18th  of  the  said  month  to  the  Churchwardens 
of  St.  Alban,  Wood  Street,  (and  which  was  by  them 
duly  received)  declining  to  sign  such  contract. 

Twelfth. — In  supply  of  proof,  annexed  Messrs. 
Palmer  and  Killby's  letter. 

Thirteenth. — That  by  reason  of  the  premises 
and  their  refusal  to  sign  the  contract,  and  to  concur 
and  co-operate  with  the  said  Millar  and  Simes  in 
carrying  the  repairs  of  the  said  Church  into  effect, 
the  same  still  continues  in  want  of  the  said  here- 
inbefore recited  repairs,  and  daily  suffers  great 
damage,  and  if  not  timely  provided  against  will 
grow  much  more  ruinous  and  decayed,  and  that 
such  their  neglect  was  in  manifest  violation  of  the 
laws,  canons,  and  constitutions  of  this  realm,  &c. 


Phillimore  and  Haggard  in  supportof  the  Articles. 
Addams  and  Curteis  contrd. 


Judgment, 
Dr.  Lushington. — In  this  case  the  office  of  the 
Judge  is  promoted  by  the  Churchwardens  of  the 
parish  of  St.  Alban,  Wood  Street,  against  those  who 
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were  the  Churchwardens  of  St.  Olaye,  Silver  Street,       1 837. 
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in  the  year  ending  at  Easter,  1836.     The  decree  Hilary  Term. 
bears  date,  the  22nd  of  March,  and  was  returned     jan,  nth. 
into  Court  on  the  28th  of  April,  1836. 

The  praesertim  of  the  decree  is  for  "not  repairing 
or  keeping  in  proper  order  the  Church  of  the  united 
parishes  of  St.  Alban,  Wood  Street,  and  St.  Olave, 
Silver  Street,  and  for  neglecting  and  disobeying 
the  lawful  orders  and  directions  of  the  Archdeacon." 

The  prayer  is,  that  the  Court  will  pronounce  it 
to  be  proved  that  the  Church  was  and  is  out  of  re- 
pair, and  that  the  parties  proceeded  against,  had 
neglected  the  orders  of  the  Archdeacon ;  that  they,  or 
in  the  alternative,  the  present  Churchwardens,  may 
bemonished  to  repair  the  Church.  Part  of  this  prayer 
may  at  once  be  disposed  of,  so  much  as  relates  to 
admonishing  these  parties  to  repair  the  Church ; 
one  of  them  it  is  admitted  is  no  longer  Church- 
warden, against  him,  therefore,  I  conceive  it  to  be 
impossible  there  could  be  any  such  monition ;  when 
a  monition  issues  against  a  person  to  do  an  act,  the 
act  required  to  be  done  must  not  only  be  lawful  in 
itself,  but  such  as  he  has  power  and  authority  to  do. 
The  office  of  Churchwarden  having  ceased,  the 
power  of  one  at  least  is  at  an  end ;  and  not  only 
has  he  now  no  power  to  act,  but  it  would  be  illegal 
in  him  to  interfere  otherwise  than  as  an  ordinary 
parishioner. 

It  does  not  appear  before  the  Court  that  the 
other  party  proceeded  against  has  again  been  elected 
Churchwarden,  but  if  it  did,  I  should  greatly  doubt, 
and  indeed  think,  I  could  not  direct  such  a  moni- 
tion against  him  as  a  party  prosecuted,  by  reason  of 
being  Churchwarden  the  preceding  year. 
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^8^*^'  What  may  be  done  with  respect  to  the  ^sting^ 


Hilary  Tebm.  Churchwardens  I  will  consider  presently. 
Jan.  i7tb.'        The  'remainder  of  this  suit,  then,  involves  the 
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trial  of  the  following  issue. — ^Whether  the  Church- 
wardens proceeded  against,  have  neglected  their 
duty  by  not  repairing,  and  by  wilfully  disobeying 
the  orders  of  the  Archdeacon.  This  is  not  a  civil 
question,  nor  is  it  brought  before  the  Court  in  that 
shape,  there  is  no  civil  question  to  try ;  true,  that  a 
doubt  may  exist  as  to  the  proper  application  of 
funds  left  to  the  parish  of  St.  Alban,  but  as  to  that 
point,  this  Court  has  no  jurisdiction  ;  the  Court  of 
Chancery  alone  is  competent  to  decide  such  ques- 
tions ;  nor  have  I  any  authority  to  compel  Church- 
wardens to  repay  a  sum  of  money.  The  question, 
therefore,  appears  to  me  to  narrow  itself  to  this, 
whether  the  Churchwardens  are  guilty  or  not 
guilty  of  a  breach  of  duty  cognizable  by  this  Court. 

It  may  here  be  well  to  state  my  notion  of  the 
authority  and  power  committed  to  this  Court,  both 
as  to  Churchwardens  and  the -repair  of  the  Church, 
so  far  at  least  as  I  can  safely  do  so  with  ^adequate 
light  from  authorities  to  be  depended  upon. 

The  present  case  is  somewhat  complicated,  from 
there  being  an  union  of  two  parishes,  but  to  take 
the  case  of  an  ordinary  parish.  If  the  Church  be  out 
of  repair y  and  afortiari^  if  the  Archdeacon  order  the 
repairs,  I  apprehend  that  according  to  drcumstancesy 
there  are  two  modes  of  proceeding  open,  accord- 
ing to  circumstances ;  for  I  am  of  opinion  that  the 
two  modes  of  proceeding  cannot  be  resorted  to  indis- 
criminately. First,  if  the  Churchwardens  are  wil- 
fully disobedient,  and  neglect  to  take  all  the  clearly 
legal  means  in  their  power  to  have  the  Church  re- 
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paired,  a  criminal  proceeding  may  properly  be  in-       1837. 
stituted  against  them.    I  conceiTe  this  Court  has  Hilary  Te»m. 
adequate  authority  to  punish  any  neglect  of  duty     ^J^n  "7Jhr' 
committed,  to  their  charge.  uuTak 

Secondly,  I  apprehend  that  if  no  .fault  is  as-        ^^ 
cribed  personally  to  the  Churchwardens,  but  a  ques-      oiaimt 
tion  arises  as  to  the  propriety  of  the  repairs^  or  if        a«a  * 
the  Churchwardens  do,  or  are  willing  to  do  their     Killby. 
duty,  but  obstacles  out  of  their  power  intervene, 
then  the  proper  mode  of  proceeding  is  in  the  dvil 
form;  I  have  come  to  this  opinion,  partly  from  pre- 
cedent and  partly  on  principle.     In  the  case  cited, 
of  Lord  Maynard  v.  Brand,  (a)  Dr.  Swabey  stated 
in  his  argument,^  that  proceedings  might  have  been 
taken  in  the  civil  form,  which  was  not  denied  by 
the  Court.     For  instance,  if  to  a  monition,  calling 
upon  the  Churchwardens  to  repair  the  Church,  they    . 
should  return  that  they  had  called  a  vestry,  and 
that  such  vestry  refused  a  rate ;  so  far,  I  think,  the 
Churchwardens  would  be  exculpated^  for  nothing  is 
more  clear  than  that  they  are  not  bound,  and  that 
is  illegal  in  them  to  expend  their  own  money  or  to 
incur  debt,  (b)     The  question  would  then  arise, ' 
whether  by  law  Churchwardens  are  enabled,  and 
this  Court  can  compel  them  to  make  a  rate  against 
the  vote  of  vestry  by  their  own  authority,  or  whether, 
if  matters  came  to  that  pass,  the  more  proper 
course  would  not  be  to  resort  to  the  superior  au- 
thority of  the  Court  of  King's  Bench.    This,  which 
is  one  of  the  most  important  and  difficult  questions 
which  has  ever  come  before  the  Court,  has  not  been 
attempted  to  be  argued  on  the  present  occasion,  and 
I  shall  give  no  opinion  upon  it ;  indeed  it  would 

(a)  3  PhiU.  501.  (b)  Northwaito  v.  Bennett,  4  Tyrw.  236. 
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^837.      be  impossible  for  the  Court  to  express  any  opinion 
Hilary  Term,  upon  it.  Until  it  had  been  most  deliberately  and 

1st  Session.  ^         ,  •11 

Jan.  17th.     maturely  considered. 

To  come  back  then  to  the  only  question  I  have  to 
determine :  Have  the  Churchwardens  been  guilty  of 
a  dereliction  of  duty  ? — It  must  not  be  forgotten  that 
it  is  one  of  the  first  principles  of  criminal  justice, 
that  the  accuser  must  prove  his  charge.  Now  the 
whole  substance  of  the  Articles  is  this : — 

Firsts  that  the  Church  is  out  of  repair,  and 

Secondly,  that  in  October,  1835,  the  Archdeacon 
ordered  the  repairs  to  be  done. 

What  is  the  delictum  charged  ?  that  the  Church- 
wardens refused  to  agree  to  the  report  of  the  com- 
mittee appointed  to  consider  what  repairs  were  ne- 
cessary, and  that  they  refused  to  sign  a  contract. 

These  are  the  special  breaches  of  duty  alleged, 
but  I  am  not  prepared  to  say  that  they  were  bound 
to  do  either  one  or  the  other.  I  do  not  know  that 
it  has  even  been  contended  that  the  Churchwardens 
are  bound  to  do  these  acts,  I  think  it  could  not  be 
contended  with  effect. 

I  am  of  opinion,  therefore,  that  these  two  special 
charges  fall  to  the  ground. 

What  then  remains  ?  Can  I,  because  the  Church 
is  out  of  repair,  and  the  Archdeacon  has  made  an 
order  to  repair,  infer  wilful  disobedience  1  it  appears 
to  me  that  every  principle  of  justice  militates 
against  such  an  inference.  The  special  charges  of 
delinquency  are  no  charges  at  all.  If  the  Church- 
wardens have  failed  in  their  duty,  why  were  not  the 
particulars  stated ;  for  instance,  if  they  refused  to 
call  a  vestry  to  make  a  rate,  or  having  money  in 
hand  refused  to  repair,  that  would  have  been  a  sub- 
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stantive  charge,  it  would  have  been  a  neglect  of       l^*^* 


MiLLAB 

and 

SiMSS 

againtt 

Palmbr 

and 

KlLLBY. 


that  which  was  in  their  power,  and  was  a  part  of  Hilary  t«rm. 

...  1st  Session. 

their  duty.  jan.  i7ih. 

There  is  no  such  charge  made,  but  it  does  appear, 
though  not  very  distinctly,  from  the  exhibits  num- 
bers two  and  four  (the  only  exhibits  proved  in  the 
cause)  that  a  vestry  was  called  to  make  a  rate ; 
what  was  done  at  that  vestry  does  not  clearly  appear, 
even,  therefore,  were  it  possible  to  presume,  in  the 
absence  of  evidence,  that  the  Churchwardens  had 
been  guilty  of  neglect  of  duty  in  not  calling  a  vestry 
to  make  a  rate, .  here  such  presumption  woujd  be 
against  the  evidence. 

It  is  not  alleged  that  the  Churchwardens  had 
money  in  hand.  I  am  then  of  opinion,  that  unless 
the  mere  fact  of  a  Church  being  out  of  repair  would 
justify  this  Court  in«  punishing  Churchwardens ; 
there  is  no  delictum  proved  in  this  case,  and  there- 
fore I  must  dismiss  the  defendants. 

I  think  also  I  am  bound  to  give  them  their  costs. 
I  think  it  would  be  injustice  to  persons  compelled 
to  perform  public  duties,  and  whom  the  law,  as  in 
the  case  of  magistrates  and  constables,  protects,  to 
allow  them  to  be  sufferers  where  no  criminality 
attaches,  or  at  least  is  proved  to  attach  upon 
them,  and  I  do  not  conceive  that  this  prosecution 
could,  from  the  time  at  which  it  commenced, 
ever  have  answered  any  purpose.  The  decree 
being  returned  on  the  28th  of  April,  and  the  new 
Churchwardens  having  been  chosen  on  the  30t.h  of 
April,  and  sworn  on  the  15th  of  May,  it  was  ma- 
nifestly impossible  the  monition  could  be  enforced 
against  them. 

As  to    the  alternative,   to    decree  a  monition 
against  the  present  Churchwardens,  I  cannot  en- 
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1837.       graft  such  an  order  on  these  proceedings,  but  on  an 


Hilary  1'irm.  afBdavit,  Stating  that  the  Church  is  out  of  repair, 
janTTuT.'    and  the  order  of  the  Archdeacon,  I  will  grant  a 
mI^r      monition  against  them  to  shew  cause. 

and 

SiMBS 

agtUnst 
Palmck 

KlLLBV. 
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May  1st. 

Millar 
and 

SlMES 

against 

PALXKK 

and 

KiLLBY. 


In  CTiminal 
saitsan  appeal 
is  allowed  to 
the  party  prose- 
eating  as   well 
as  to  the  de- 
fendant. 


From  the  above  decision  an  appeal  was  prosecuted 
to  the  Arches  Court,  and  an  inhibition  and  citation 
were  taken  out,  to  which  an  appearance  was  given 
on  behalf  of  Messrs.  Palmer  and  Killby,  under  pro- 
test ;  and  their  proctor  alleged,  in  an  act  on  petition, 
^*  that  a  certain  cause  or  business  was  lately  de- 
pending in  judgment  in  the  Consistorial  and 
Episcopal  Court  of  London,  of  the  office  of  the 
judge  promoted  by  Robert  James  Millar  and  James 
Simes,  as  the  Churchwardens  of  the  parish  of  St. 
Alban,  Wood  Street,  in  the  city  of  London,  against 
Richard  Palmer  and  William  Killby  as  Church- 
wardens of  the  parish  of  St.  Olave,  Silver  Street,  in 
the  said  city  of  London,  to  answer  to  certain 
articles,  heads,  positions,  or  interrogatories,  touching 
and  concerning  their  souls'  health,  &c. ;  and  more 
especially  for  not  repairing  and  keeping  in  proper 
order  the  Church  of  the  united  parishes  of  St.  Alban, 
Wood  Street,  and  St.  Olave,  Silver  Street,  and  for 
neglecting  and  disobeying  the  lawful  orders  and 
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an4 
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directions  of  the  Venerable  Joseph  Holden  Pott,  ^887, 
clerk,  Archdeacon  of  the  Archdeaconry  of  London,  ^^^"  '^"""• 
for  and  in  respect  of  the  repairs  of  the  said  church,  May  ut. ' 
&c.  i  and  that  the  Worshipful  Stephen  Lushington* 
&c.,  did,  on  the  first  session  of  Hilary  Term,  to  wit^ 
Tuesday,  the  17th  day  of  January,  in  the  present 
year,  1837,  having  theretofore  heard  advocates  and 
proctors  on  both  sides,  and  having  deliberated 
thereon,  at  the  petition  of  the  proctor  of  the  said 
Richard  Palmer  and  William  Killby  by  his  inter- 
locutory decree,  dismiss  the  said  Richard  Palmer 
and  William  Killby  from  the  said  suit,  and  from 
all  further  observance  of  justice  therein  ;  and  did 
also  at  the  further  petition  of  the  said  proctor, 
condemn  the  said  Robert  James  Millar  and  James 
Simes  in  the  costs  of  the  said  suit,  and  the  said 
proctor  humbly  submitted  that  such  interlocutory 
decree  was  final  and  conclusive  of  such  proceedings, 
and  that  it  was  not,  and  is  not  competent  to  the 
said  Millar  and  Simes,  or  their  proctor  to  appeal 
therefrom,  and  that  the  inhibition  and  citation 
issued  under  seal  of  this  Court  have  been. so  issued 
in  error,  and  unduly,  wherefore  he  prayed,  Sec. 


Addams  and  Curtm  on  behalf  of  the  parties  pro- 
ceeded against,  contended  that  in  criminal  pro- 
ceedings no  appeal  was  allowed  to  the  prosecutor ; 
that  the  present  protest  was  analogous  to  the  plea 
of  autrefois  acquit  (a)  at  common  law  ;  that  to  be 
twice  tried  for  the  same  offence,  was  contrary  to 
the  spirit  and  practice  of  the  law  of  England  ;  and 
they  referred  to  the  case  of  Hiett  against  Hinckes 


(a)  4  Blackst.  335. 
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^^'^'      and  Greenbank  in  the  Delegates  in  1726,  (a)  where 

*3M  s^MioV*'  ^^^  J"*^&^  ^f  ^^  court  below  (the  Chancellor  of 

May  1st '    Worcester)  said,  "  he  should  act  more  discreetly  in 

MiLLAi      giving  sentence  against  than  in  dismissing   him 

SiMEs        (^^^  defendant,)  as  it  being  a  business  of  office 

pft«R      should  I  err  in  dismissing  him  he  may  escape  the 

k/lT*        justice  of  the  law,  for  my  superiors  there  cannot 

reach  him,  whereas,  if  I  err  in  giving  sentence 

against  him,  an  appeal  to  them  may  relieve  him." 

PhUlimbre  and  Haggard  omtrL 

Sir  Herbert  Jenner. 

I  accede  entirely  to  the  maxim  stated,  by  the 

-  counsel  that  a  party  shall  not,  for  the  same  offence, 

be  put  on  a  second  trial ;  but  it  appears  to  me  that 

this  is  not  a  second  trial,  but  a  continuance  oft  the 

same  trial,  and  I  am  of  opinion  that  an  appeal  is 

allowed  equally  to  a  promoter  as  to  a  defendant. 

With  regard  to  the  case  referred  to  in  the  Court  of 

Delegates ;    it  certainly  appears  to  have  been  the 

impression  of  the  judge  of  the  court  at  Worcester  in 

that  case,  that  there  was  no  appeal  to  a  prosecutor 

in  a  criminal  proceeding  ;    that  was  the  only  case 

I  cited,  and  the  Court  may  observe,  that  it  forms  no 

!  binding  authority  on  this  Court ;  and  several  cases 

in  the  Court  of  Delegates  were  cited,  in  which  the 

original  promoters  were  the  appellants. 

The  Court  then,  after  referring  to  the  cases  of 
Daw    and    Nockolds  against  Williams,  (i)   Foote 

(a)  No.  927,  in  the  Catalogue  of  the  Processes  in  the  High  Court 
of  Delegates. ' 
(&)  2  Add.  130,  and  ex  parte  Williams,  4  B.  &  C.  313. 
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against  Richards  and  Bartlett,  (a)  and  Austen  against       1837. 


Dagger,  (b)  observing  that  the  latter  was  a  direct  Easte*  Tbbm. 
precedent,    overruled   the    protest,    assigned    the      May  ul 
parties  to  appear  absolutely,  and  condemned  them      mHUr 
in  costs.  ""^ 

SlUES 

-  .,» .  against 

Palmer 
and 

KiLLBY. 


The  cause  then  proceeded  in  the  usual  way,  and 
on  the  29th  of  June,  1837,  judgment  was  given. 


Sir  Herbert  Jenner. 

After  stating  the  proceedings,  and  that  the 
learned  judge  of  the  court  below  had  dismissed  the 
parties,  proceeded.  I  understand  that  the  learned 
judge  was  of  opinion  that  Churchwardens  are  not 
liable  to  be  proceeded  against  criminally,  unless  for 
peisonal  and  wiliul  neglect ;  and  this  is  agreeable 
to  a  passage  in  Lyndwood,  which  it  is  proper  to 
state  at  length,  as  it  is  a  principle  on  which  this 
Court  is  inclined  to  act ;  it  is  in  the  note  under  the 
words  sub  pcsnd^  in  page  53,  the  first  Book,  title  10, 
under  the  head,  "  Ecclesiarum  reparationi  debite 
Archidiaconus  invigilet;"  the  words  are  these:  *^  Sed 
'  nunquid  guardiani  ecclesise  ad  hujusmodi  re- 
'  parationem  faciendam,  et  alias  ad  bona  ecclesiae 

*  disponenda  electi,  possunt  per  pcenam  hujusmodi 
^  sc.  excommunicationis  vel  suspensionis  aut  per 

*  poenam  aliam,  compelli  ad  reparationem,  de  qua 
'  hie  dicit,  sestimo  quod  si  sufficienter  habere  pos- 
'  sunt  unde  fiat  reparatio  hujusmodi,  tunc  si  circa 
^  hoc  negligentes  extiterint,  possunt  per  censuram 

*  ad  hoc  compelli.  Alioquin  si  per  eos  non  steterit, 
'  non  esset  contra  eos  sic  procedendum  ;''  and  to 


Trinity  Term. 

By-day. 

June  29th. 

Held,  that  in 
order  to  justify 
criminal  pro- 
ceedings 
against  church- 
wardens for 
neglecting  to 
repair  their 
parish  church, 
It  must  be 
shewn  that 
they  have  been 
guutv  of  per- 
sonal and  wilful 
neglect,  affirm- 
ing the  sen- 
tence of  the 
Consistory 
Court  of 
London. 


(a)  Cases  temp.  Lee,  265. 

O   O 


(b)  3  Phill.  120. 
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Bv-DAY. 

June  29th. 

Millar 
and 

SiMFS 

against 

Palmrr 

and 

KlLLBT. 


1837.      the  word  wffidenterj  there  is  this  note  in  the  mai^n. 
Trinity  T«uM,  ^'  habeant   in  manus  vel    eorum  diligentia  suffi- 

^'  cienter  habere  possint  unde/'  &c.  (a)  This  clearly 
shews  that  Churchwardens  may  be  compelled  by 
ecclesiastical  censures,  to  perform  the  repairs  for  the 
necessary  sustentation  of  the  church,  if  they  have 
the  means  of  defraying  the  expense,  and  that  such 
proceeding  against  them  is  for  a  toilful  neglect  of 
their  duty ;  now  the  facts  proved  in  this  case  are, 
first,  that  the  church  is  out  of  repair ;  secondly,  that 
the  Archdeacon  had  ordered  the  repairs  to  be 
done  and  certified  ;  and  thirdly,  that  the  Church* 
wardens  of  St.  Olave,  the  parties  proceeded  against, 
had  declined  to  sign  the  contract  entered  into  by 
the  Churchwardens  of  St.  Alban  .for  doing  the  re- 
pairs ;  prmd  fade^  therefore,  a  reasonable  case  is 
made  out  against  them  ;  it  is  necessary  then  to  see 
whether  this  is  rebutted  by  anything  which  appears 
in  the  proceedings,  as  there  may  still  exist  no  real 
imputation  of  wilful  neglect  and  disobedience 
i^inst  them.  The  estimate  of  the  cost  for  the  re- 
pairs for  which  the  contract  was  made,  was  £3000, 
of  which  the  parish  of  St.  Olave  was  to  pay  one- 
third  ;  the  proportion  payable  by  St  Alban  parish, 
it  appears  was  not  to  be  raised  by  rate,  but  from  funds 
left  by  the  will  of  a  Mr.  Savagle ;  St.  Olave's  pro 
portion,  however,  was  to  be  raised  by  rate ;  it  appears 
that  a  great  part  of  the  parishioners  of  the  latter 
parish  are  in  indigent  circumstances,  the  rate  would 
therefore  fall  very  heavily  on  them,  and  it  seems  that 
they  thought  that  they  had  a  right  to  participate  in  the 
funds  under  Mr.  Savage^s  will ,  which  were  bequeathed 


(a)  Lyndwood's  Provinciale,  lib.  1,  tit  10,  p.  63. 
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for  the  repair  of  the  church  ;  now  this  Court  is  not 
competent  to  determine  that  point ;  and  if  it  were 
it  could  not  do  so  upon  the  evidence  now  before 
it ;  the  only  purpose  for  which  the  Court  refers  to 
this  is,  to  see  whether  it  affords  any  reasonable 
ground  for  the  parish  not  immediately  ordering  the 
repairs,  and  for  the  Churchwardens  not  making 
themselves  personally  liable  to  the  payment  of 
£1000,- by  siting  the  contract;  the  Church- 
wardens were  not  bound  to  expend  their  own 
money,  nor  to  undertake  the  repairs  until  the 
funds  were  provided ;  and  if  they  called  a  vestry,  as  it 
appears  they  did,  I  cannot  say  that  they  have  been 
guilty  of  wilful  neglect ;  they  attended  the  vestry, 
and  they  refused  to  confirm  the  report,  and  to  sign 
the  minute ;  and  I  do  not  think  that  they  were 
bound  to  do  so,  being  dissentients,  although  they 
were  of  course  concluded  by  the  act  of  the  majority, 
the  only  step  which  they  could  have  taken  wias  to 
do  that  which  it  might  be  a  matter  of  great  doubt 
whether  they  could  legally  do,  namely,  make  a  rate 
of  themselves,  without  the  parishioners. 

The  Court  has  not  that  question  before  it,  and 
will  give  no  opinion  upon  it :  but  even  supposing 
the  Churchwardens  had  the  power  to  make  a  rate, 
if  the  vestry  refused,  still,  before  the  Court  would 
punish  them  for  neglecting  to  do  so,  it  would  re- 
quire that  the  repairs  should  be  shewn  to  be  ah- 
solutelt/  necessary;  it  appears,  however,  in  this  case, 
that  the  church  has  been  surveyed  by  another 
skilful  professional  gentleman  who  estimated  the 
necessary  repairs  at  £900 ;  and  this  great  difference 
between  the  estimates  might  naturally  induce  some 

o  o  2 
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1887,  hesitation  before  entering  upon  such  an  expensive 

ThimtyTerm.  undertaking. 

juoe29th.         Looking  then   at  all  the  circumstances  of  the 

ui^R  ^^^9  ^^^  agreeing  in  the  view  taken  by  the  learned 

Smw  J^^ge  of  the  Court  below,  I  cannot  say  that  the 

againu  Churchwardcns  have  been  guilty  of  any  wilful  dis- 

and  obediencci  or  culpable  n^Iect 

KiLLBY. 

Sentence  of  the  Court  below  affirmed,  with  costs. 
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Little  Halungbury,  Essex. 


^^'^^  This  was  an  application  to  the  Court  for  the  pay- 

HnjimT  TsEM.  meut  of  the  balance  of  a  sequestrator's  account  of 
jin.  17th.'  the  sequestration  of  the  Rectory  of  Little  Halling- 
The  balance  of  l>ury ,  to  be  paid  out  of  the  registry  to  Mr.  Samuel 
Hc^iTn?^'^'  Fiske,  the  assignee,  under  the  Insolvent  Act,  of  the 
mainiDg  in  the   estate  aud  cffects  of  the  Rev.  John  Stewart,  the 

registry,  upon  ' 

the  death  of  the  late  Rcctor,  uow  deceased,  and  who  was  an  in- 
who  had  been  solvcut  dcbtor  discharged  under  that  act. 
u^^&in-  On  the  24th  of  December,  1834,  sequestration 
onTcV^dan  ^^  ^^^  profits  of  the  living  issued  to  satisfy  a  debt 
•J^^P"  of  £1006  18*.,  which  had  been  recovered  in  an 
rected  ti  be      actiou  agaiust  the  late  rector.    The  sequestrator,  at 

•ignee,  al- 
though no  personal  repreeentative  was  before  the  Court ;  the  balance  being  vested  in  the  as- 
signee under  the  Insolvent  Act 
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the  time  of  the  late  Rector's  death ,  had  a  balance       18S7. 
in  hand  amounting  to  £81.  lis.  6J.,  which  he  paid  Hilary  Term. 
mto  the  registry.  j^^.  no,. 

The  late  incumbent  was  discharged  under  the  ^^^^ 
Insolvent  Debtors'  Act  (a)  on  the  11th  of  March,  Haluncbur;, 
1835,  and  died  on  the  14th  of  that  month ;  at  his 
discharge,  Mr.  Fiske  became  his  assignee,  in  trust 
for  the  benefit  of  his  creditors.  Mr.  Fiske,  as 
assignee,  now  claimed  the  bdance  in  the  registry, 
Mr.  Burton,  a  builder,  claimed  £26.  for  repairs 
done  by  him  to  the  rectory  house  previously  to  the 
deceased's  death ;  these  repairs  he  stated  to  have 
been  done  in  obedience  to  the  orders  of  the  Bishop 
of  London. 

And  the  present  Rector  had  a  claim  for  upwards 
of  £300.  for  dilapidations. 

Haggard  moved  the  Court  to  pay  the  balance  in 
the  registry  to  Mr.  Fiske,  the  assignee,  under  the 
Insolvent  Debtors'  Act. 


Dr.  Lusuinqton. 

This  sum  is  the  surplus  of  the  proceeds  of  the 
living,  after  satisfying  a  sequestration,  and  would  be 
payable  to  the  deceased,  had  there  been  no  in- 
solvency. 

The  only  question  is,  to  whom  can  this  money 
be  legally  paid  ?  With  regard  to  the  claim  of  the 
present  incumbent  for  dilapidations,  he  can  only 
come  in  like  any  other  creditor.  There  is  one  sum 
stated  to  have  been  laid  out  in  the  lifetime  of  the 


(a)  7  Geo.  4,  c.  57,  continued  by  1  Wm.  4,  c.  38,  and  2  Wm.  4, 
c.  44. 
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1837.       deceased,  by  order  of  the  Bishop ;  if  that  was  or- 


HiLAKY  Term,  dered  by  the  sequestrator  it  would  be  his  debt. 
Vln.Tnh!"        I  at  fir8t  entertained  some  doubt  whether  this 
.  £^^       money  could  be  paid  to  any  other  person  than  the 

Halunobury,  personal  representative  of  the  deceased,  or  at  least 
whether  there  must  not  be  a  personal  representative 
before  the  Court ;  but  on  a  careful  view  of  the  In- 
solvent Debtors'  Act,  I  am  of  opinion  that  it  belongs 
to  the  assignee,  and  that  no  necessity  exists  that 
there  should  be  a  personal  representative.  I  there- 
fore direct  it  to  be  paid  to  him. 


Garden  against  Garden. 
1837. 


This  was  a  cause  of  divorce  brought  by  Sarah 

^iJtsla^oNr'  Garden  against  Henry  Garnagie  Garden,  her  hus- 

Aprii  22nd.     band,  by  reason  of  adultery  and  cruelty.     On  the 

Cabdsn      Bye-day  after  Michaelmas  Term,  17th  December, 

cf^MK.      1836,  the  proctor  for  the  wife  returned  the  citation ; 

BcforTuw       the    officer   not  having  been    able  to  serve  the 

SlTn'iJa^Mm  ®^™^   personally,   a   decree  by    ways  and  means 

in  contempt,  for  issued  at  his  .prayer;   this  decree  was  served  ^t 

the  purpose  of  ,  *       -^        '  .  <• 

proceeding  in  a  No.  11,  Garey  Street,  the  last  known  residence  of 
denceofthe  the  husband,  and  also  on  the  parish  Ghurch,  a 
fizejrithin  Uie  copy  being  likewise  left  at  the  residence  of  the 
^th^wn^Kior  brother  of  the  husband,  and  was  returned  into 
^^<>^^the^^^  Gourt  on  the  first  session  of  Hilary  Term.  The 
citation,  wife  haviug,  while  at  Boulogne,  received  a  letter 

from  Mr.  Garden,  in  which  he  stated  his  address 
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to  be  at  Mrs.  Bate's,  No.  18,»Paddington  Street,       1887. 


Cardkn 

against 

Garden. 


Marylebone,  London,  a  further  decree  by  ways  and  EAflrsR  Tbrm. 
means  was  extracted  and  served  at  her  house,  and    April  22Qd.* 
also  on  the  parish  Church  of  Marylebone,  and 
returned  into  Court. 

On  the  first  session  of  Easter  Term,  22nd  of 
April,  1837,  the  proctor  for  the  wife  prayed  the 
Judge  to  pronounce  the  husband  in  contempt,  for 
the  purpose  of  carrying  on  the  proceedings  against 
him  in  pcmam  contumaciam 


The  Court. 

There  is  nothing  here  to  show  that  the  party 
proceeded  against  ever  had  any  residence  in  the 
diocese.  If  you  once  fix  the  residence  before  the 
citation  issues,  the  Court  will  presume  a  con- 
tinuance of  it  until  the  contrary  be  shown.  Uponi. 
an  affidavit  being  brought  in,  that  the  party  had! 
his  residence  in  London  before  the  service  of  the' 
citation,  the  Court  may  proceed  with  the  cause. 

The  Court,  on  a  subsequent  day,  upon  such  an 
affidavit  (a)  being  brought  in,  pronounced  the  hus- 
band in  contempt,  and  the  cause  was  carried  on  in 
pcBnan/n* 

(a)  The  affidant  of  Sarah  Carden,  the  wife,  after  reeiting  the  lervice 
of  the  dtation  at  No.  II,  Carey  Street,  m  the  parish  of  St.  Clement 
Danes,  and  also  on  the  parish  Chnrch,  &c.,  proceeded ;  ''^and  this  ap- 
pearer  further  maketh  oath,  and  saith,  that  she  hath  made  diligent 
inquiry,  and  hath  ascertained  that  the  said  Henry  Camagie  Garden, 
shortly  prior  to,  if  not  at  the  very  time  of,  the  service  of  the  aforesaid 
citation  and  decree  by  ways  and  means,  was  resident  at  No.  11,  Carey 
Street,  aforesaid,  and  that  she  hath  no  reason  to  believe,  and  does  not 
beHeve,  that  he  hath  since  had  any  other  fixed  residence  or  domicile, 
&c.  &c."  And  two  letters  were  annexed  to  the  affidavit,  the  one  from 
Mr.  Garden,  and  the  other  from  Mr.  Jones,  his  agent,  from  which  it 
appeared  that  he  Mms  cognisant  of  these  proceedings. 
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Walker  against  Walker. 


This  was  a  cause  originally  of  divorce  by  reason 

^^^*      of  cruelty,  promoted  by  the  wife  against  the  hus- 

SAffiK  Teem,  band  ;  by  way  of  defence,  the  husband  gave  in  an 

Walkr      allegation,  charging  the  wife  with  adultery ;  and 

wituB.     ^^^  ^^^  ^^  feply  to  that,  also  pleaded  adultery  by 

the  husband. 

In  the  course  of  the  proceedings,  alimony  was 
allotted  to  Mrs.  Walker  pendente  lite^  at  the  rate 
of  one  pound  per  week. 

In  January,  1835,  Mr.  Walker,  who  was  a 
watchmaker  in  Oxford  Street,  assigned  the  whole 
of  his  property  to  trustees  for  the  purpose  of  paying 
his  creditors  a  composition  of  six  shillings  in  the 
pound  ;  one  creditor,  however,  refused  to  take  the 
composition,  and  arrested  Mr.  Walker;  in  July, 
Walker  took  the  benefit  of  the  Insolvent  Debtors' 
Act ;  and  he  now  prayed  to  be  allowed  to  carry  on 
the  proceedings  in  formd  pauperis :  he  had  been 
pronounced  in  contempt  for  non-payment  of  alimony 
and  costs,  and  a  significamt  had  issued,  but  he  was 
[purged  of  his  contempt  by  reason  of  his  discharge 
i  by  the  Insolvent  Debtors'  Court. 


Addams,  on  behalf  of  the  wife,  opposed  Mr. 
Walker's  prayer  to  be  allowed  to  carry  on  the  pro- 
ceedings in  formd  pauperis^  on  affidavits,  ^tating 
that  he  had  a  real  interest  in  two  of  the  best  stalls 
at  the   Pantheon  Bazaar,   and    which  had  been 
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colorably  transferred  to   Mary  Codey,  a   female       ^^'^' 
with  whom  he  was  constantly  associating ;  that  he  Eastsr  Trrm. 
lived  in  respectable  lodgings,  and  frequently  gave      v^be 
entertainments  to  his  friends;  and  that  he   had      vv^lker. 
declared  that  he  never  would  pay  his  wife's  alimony 
or  costs. 

He  further  contended  that  Mr.  Walker  being  a 
skilful  workman,  in  his  business  of  a  watchmaker, 
he  could  thereby  obtain  a  livelihood,  and  therefore, 
that  he  had  no  right  to  the  privilege  of  suing  in 
this  Court  as  a  paup^er. 

PkUlimare  for  Mr.  Walker. 

Mr.  Walker  having  been  released  from  prison 
under  the  Insolvent  Debtors'  Act,  his  property 
vested  in  his  assignee,  and  he  himself  clearly  was 
possei^ed  of  no  property  whatever.  And  Mr.  Walker 
^ears  that  he  has  applied  to  several  watchmakers 
fot  employment,  who  have  all  refused  to  employ 
him  while  this  suit  was  going  on.  With  respect 
t6lHe  declaration  imputed  to  Mr.  Walker,  he  de- 
clared that  it  was  not  true  that  he  had  stated  that 
he  would  not,  but  that  he  had  merely  said  that  he 
could  not  pay  the  alimony  and  costs :  he,  therefore, 
))rayed  the  Court  to  admit  his  party  to  proceed  as 
a  pauper. 

Dr.  LUSHINOTON.  .  A  party,  who 

The  eflfect  of  Mr.  Walker's  discharge  under  the  byU.  bu«me» 

^  .  o  or  profeflsion  u 

Insolvent  Debtors    Act  is,  that  the  whole  of  his  capable  of  ob- 

1  1  •        1  •  1  taining  a  liveli-* 

property  became  vested  in  the  assignee ;  up  to  that  hood,  although 
time,  therefore,   (July,   1835)  he  must  be  consi-  rionof^o^ 
dered  to  be  destitute  of  all  property.     It  becomes  SS'top!"' 
necessary,  then,  to  see  whether  the  party  has  ac-  «^*°A«»4 
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1837.       quired  any  property  since,  or  whether  he  is  in  a 
£A9rnt  TsBM .  I  conditiou  to  acquire  any ;  for  if  so,  he  is  not  entitled 
"wl^n     '  ^  proceed  as  a  pauper.  In  Lovekin  v.  Edwards,  (a) 
w^ra      Sir  John  NichoU  observed,  "To  sue  as  a  pauper 
I  is  a  great  privilege  of  law,  it  belongs  only  to  the 
necessity  arising  from  absolute  poverty,  and  from 
the  absence  of  any  other  mode  of  obtaining  justice ; 
no  person  is  entitled  to  the  gratuitous  labours  of 
I  others  who  can  furnish  the  means  of  providing 
them  for  himself;  besides,  it  places  the  adverse 
party  under  great  disadvantages,  it  takes  away  one 
of  the  principal  checks  upon  vexatious  litigation ; 
'  the  legal  claim  to  so  great  a  privilege  ought  there- 
I  fore,  to  be  clearly  made  out     It  is  a  complete,  but 
i  not  an  uncommon  misapprehension  of  the  law  to 
suppose,  that  because  a  person  is  in  insolvent  cir- 
cumstances, and  because  he  can  truly  and  con- 
scientiously swear  that  he  is  not  worth  five  pounds 
after  all  his  just  debts  are  paid^  that,  therefore,  he 
is  entitled  to  be  admitted,  or  rather,  to  proceed  as 
a  pauper ;  it  is  primd  fade  ground  to  admit  him  as 
such,  but  no  more ;  if  it  were   otherwise,  many 
I  persons  living  in  great  splendour  and  luxury  would 
be  so  entitled ;  for  many  persons  in  business,  in  the 
^     enjoyment  of  an  immense  income,  and  maintaining 
a  proportionate  expenditure,  would  not  be  worth 
five  pounds  after  the  payment  of  their  Just  debts." 
In  this  case  it  appears  that  Mr.  Walker  was  brought 
up  as  a  watchmaker,  and  it  is  alleged  that  he 
has  the  means  of  getting  his  livelihood  as  such : 
he  has,  however,  on  the  other  hand  sworn  that  his 
connexions  in  the  trade  have,  one  and  alL  refused 

'  ■      («)  1  PhilL  183.  ■j,'Xlo>UX 
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to  give  him  employment  until,  to  use  their  words,       ^^'^* 
**  he  is  freed  from  the  worthless  and  disreputable  Ea»t«*  teb»i. 
connexion  to  which  he  is  tied.**  And  he  states  that      Walkkb 
he  is  living  upon  the  charity  of  his  friends.     I      Walkkr. 
cannot  but  express  my  dissatisfaction  with   this 
averment,  and  the  affidavit  by  which   it  is  sup- 
ported ;  it  is  highly  improbable  that  a  person  should 
be  refused  employment  on  such  grounds.    Is  the 
Court  to  believe,  without  any  corroborative  evidence, 
that  Mr.  Walker  had  been  to  persons  of  respect- 
ability, and  that  they   all  had  given  the  same 
answer  ?     It  is  irreconcileable  with  common  ex- 
perience, and  incredible,  that  diligent  and  skilful 
workmen  should  be  refused  employment  in  con<» 
sequence  of  connexions,  however  disreputable. 

Being  then  of  opinion  that  Mr.  Walker  is  pos-  ^ 

sessed  of  sufficient  skill  and  knowledge  of  business 
to  obtain  adequate  employment  and  remuneration, 
it  is  my  duty  to  reject  the  present  application. 

The  cause  then  proceeded  in  the  regular  course : 
witnesses  were  examined,  and  publication  passed, 
and  Walker  prayed  the  Court  to  fix  a  day  for 
hearing  the  cause. 

The  proctor  of  the  wife,  on  the  contrary,  prayed 
that  his  costs  might  be  taxed  against  the  husband, 
and  that  the  cause  might  not  be  heard  until  those 
costs  were  first  paid. 

Addamsj  for  the  wife.  The  proceedings  have 
been  all  regular,  and  in  the  usual  course :  the 
husband  had  applied  to  sue  in  forma  pauperis^  and 
that  application  having  been  rejected,  he  must  pay 
his  wife's  costs  as  in  all  other  cases  of  the"  kind  ;  if 
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agaimt 
Walker. 


1837.  .  the  Court  were  to  accede  to  the  husband^s  prayer, 
Eastee  Term,  it  would  be  an  extreme  hardship  on  the  proctor  for 
Wai.kee  the  wife,  who  would  not,  by  the  payment  of  the 
present  costs,  be  reimbursed  the  whole  sum  paid  by 
himself  out  of  pocket,  as  by  Mr.  Walker's  release 
under  the  Insolvent  Debtors'  Act  in  July,  the  costs 
up  to  that  time  were  all  lost;  should  the  Court 
refuse  to  enforce  payment  of  these  costs,  it  might 
do  the  same  in  any  case  of  a  similar  kind. 


The  Court  re- 
fiuedtotaz  the 
costs  of  the 
wife  against  the 
husband,  he 
being  possessed 
of  no  property 
whatever,  and 
having  been 
shortly  before 
discharged 
from  prison,  as 
an  insolvent 
debtor,  al- 
though not 
proceeding  in 
farmd  pauperis, 
but  declined,  at 
his  prayer,  to 
appoint  a  day 
for  hearing  the 
cause< 


Dr.  Lushinoton. 

It  is  unquestionably  the  general  practice,  that 
the  husband  must  pay  the  costs  incurred  by  the 
^wife  ;  but  that  rule  is  liable  to  some  modifications ; 
where,  for  instance,  the  wife  has  a  separate  income. 
In  the  present  case  the  wife  is  not  shown  to  be  pos- 
sessed of  any  property ;  and  the  husband,  it  appears, 
duri^ig  the  proceedings,  has  been  discharged  from 
prison  by  an  order  of  the  Insolvent  Debtors'  Court, 
by  which,  whatever  property  he  possessed  became 
vested  in  the  assignee  of  that  Court. 

The  prayer  of  the  proctor  for  the  wife  is,  that 
his  bill  may  be  taxed,  and  that  the  cause  may  not 
be  heard  until  his  costs  are  paid ;  the  husband,  on  the 
contrary,  prays  that  the  cause  may  be  appointed  for 
hearing,  and  the  question  is,  what,  under  the  existing 
circumstances  of  the  case,  ought  the  Court  to  do  ? 

I  apprehend,  if  I  proceed  to  the  length  of  taxing 
this  bill,  I  must  direct  a  monition  for  the  payment 
of  it,  and  proceed,  if  the  costs  are  not  paid,  to 
pronounce  Mr.  Walker  in  contempt,  and  to  decree 
a  signi/icavit  to  issue,  the  result  of  which  would  be 
that  he  would  be  committed  to  prison,  and  could 
not  be  released  unless  he  paid  those  costs,  or  again 
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obtained  his  discharge  under  the  Insolvent  Debtors*       '^SST. 

Act.  Eaotee  Term. 

It  may  be  true,  that  in  ordinary  cases  the  Court      Walker 
does  not  inquire  into   the   circumstances  of  the ;    \v1"lI^r. 
husband,  but  there  is  no  authority  to  shew  that  it 
might  not  be  the  duty  of  the  Court  to  make  such 
inquiry. 

If  the  fact  of  the  husband's  inability  to  pay  the 
costs  rested  entirely  upon  his  affidavit,  the  Court 
would  hesitate  to  take  notice  of  it,  but  here  there 
iaire  facts  in  the  cause  showing,  that  although  the 
husband  is  not  entitled  to  sue  in  formd  pauperis^ 
still,  that  he  is  only  earning  from  twenty  to  twenty- 
five  shillings  a  week ;  that  previously  to  these 
proceedings  he  had  been  a  bankrupt,  and  that 
subsequently  he  had  been  discharged  by  the  In- 
solvent Debtors'  Court,  by  which  he  was  entirely 
divested  of  all  property.  Is  there  anything  to 
show  that  the  party  has  since  acquired  any  pro- 
perty by  which  he  can  discharge  these  costs  ?  He 
has  sworn  that  he  has  not,  and  there  is  no  evidence 
adduced  to  the  contrary. 

I  am  to  consider  then,  whether  I  must  enforce, 
these  costs  against  this  party  thus  unable  to  pay , 
them.     I  do  not  think  that  I  am  called  upon,  in 
justice  to  the  wife,  to  accede  to  her  prayer,  and  I, 
therefore,  decline  to  comply  with  it ;  on  the  other 
hand  I  shall  not  fix  any  day  for  the  hearing. 

The  cause  subsequently  came  on  for  hearing,  and       IS37, 
the  Court  being  of  opinion  that  cruelty  of  the  hus-  Easteb  tbhm. 
band  was  clearly  and  distinctly  established,  and      AprU  29. ' 
that  the  charge  of  adultery  against  the  wife  was 
unsupported  by  any  credible  evidence,  pronounced 
for  the  divorce. 
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Brubre  against  Bruere. 


1837. 


This  was  a  cause  of  divorce  by  rea^n  of  adultery, 

brought  by  the  husband  against  the  wife ;  the  pre- 

^lA^nov!^  ^^*  application  was  (or  Blimony  pendente  lite  to  the 

if^r^th.     y^fe.    The  husband  had  been  discharged  under  the 

Bkubbi      Insolvent  Debtors'  Act,  and  was  possessed  of  no  pro- 

Bbusbi.      perty,  and  in  no  business  or  profession ;  upon  the 

The  h»baiid     death,  however,  of  his  &ther,  he  would  be  entitled 

JSi'SJS  *o  certain  property. 

poMeMedof  no 

props  fty  t  uiQ  ^^ 

innobofiiiefsor  Addoms  Bud  Robmson,  for  the  wife.  The  hus- 
Coort  reftl^  ^  band  being  entitled  to  an  estate  in  reversion,  after 
lotment  ^tii.  ^  father's  death,  cannot  be  said  to  be  without 
^Tefaiuiowh  °^^^^s,  and  he  is  supported  now  by  his  father, 
!!l®^Sl**i     and  there  can  be  no  doubt,  that  if  the  Court  were 

the  htitotDd  ' 

had  coiMider-  to  allot  alimouy  to  the  wife,  that  the  husband's  father 
and  had  M^'  would  pay  it ;  they,  therefore,  prayed  the  Court  to 
SII?Uie"(wt  make  some  allowance  to  the  wife. 

mupended  the 
proceedingf 

until  something  The  Kvogs  Advocate  and  Phillimare. — ^The  hus- 
maintenance     band  IS  in  posscssiou  of  uo  property,  and  has  no  in- 

•honldbegiven  /      i_     ^i_  «  .  . 

to  the  wife.  comc,  uor  UBS  he  the  means  of  acquiring  any  income 
being  in  no  profession ;  but  it  is  said,  that  if  the 
Court  alloted  alimony  to  the  wife,  that  the  father  of 
the  husband  would  pay  it ;  if  it  had  been  alleged  that 
the  wife  was  living  with  her  friends,  the  Cpurt  would 
not  take  notice  of  it,  nor  can  it  with  respect  to  the 
husband. 

How  can  the  Court,  out  of  nothing,  compel  any 
payment  ?  and  in  this  case,  the  wife  is  charged  with 
adultery,  which  she  does  not  deny,  but  says  the 
husband  connived  at  it. 
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The  question  is,  whether  I  can  make  any  allotment  Trinity  Term. 

let  CLv^irkM 

of  alimony  to  the  wife  ?    The  Court  cannot  enter    May  27th.' 
into  the  circumstances  of  the  case.     In  this  stage      bbverb 
of  the  cause,  I  cannot  take  any  of  the  averments  to      bmmb. 
be  true. 

Upon  adverting  to  the  allegation  of  faculties  and 
the  answers  of  the  husband,  it  appears  that  Mr. 
Bruere  will  be  entitled  to  an  income  after  his  father's 
death,  and  that  he  has  taken  the  benefit  of  the  In- 
solvent Act,  and  it  does  not  appear  whether  the  pro* 
perty  would  be  sufiicient  to  discharge  his  debts. , 
Under  such  circumstances,  when  the  party  is  an 
insolvent  debtor  (or  an  uncertificated  bankrupt)  it 
is  not  competent  to  the  Court  to  make  any  order  < 
for  alimony. 

But  under  all  the  facts  stated,  I  think  that  in 
future  some  allotment  ought  to  be  made.  The  course 
which  I  shall  pursue  is  this,  I  shall  stay  the  pro- 
ceedings until  some  small  sum  by  way  of  main- 
tenance is  afforded  to  .the  wife. 
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RwwIm     Reynolds  against  Thrupp  and  The  East  India 


iSff«»~*  Company. 

Thrupp 


and 
Tbb 


£AtriNDi4         This  was  a  cause  of  proving  in  solemn  form  of 

!I!ir*'  law,  three  papers,  marked  No.  1,  No.  2,  and  No.  3, 

Sui7im?SS  containing  together  a  codicil  to  the  will  of  Robert 

propounded  m  Mitford,  deceased. 

codicili,  one 

pronounced  The  tcstator  died  on  the  21st  of  April,  1836,  at 

a|[vn8t,  and  the    ♦^      .  .  • 

other  establish-  Paris,  leaving  hls  widow,  and  a  brother  and  sister, 
interferb^th  the  Only  pcrsons  entitled  to  his  personal  estate,  in 
tn^^^ny  case  he  had  died  intestate. 

d^^.'^te  ^°  *he  21st  of  July,  1836,  the  deceased  made  his 
to  which  he  was^  wiU  in  hls  owu  handwritinc  :  this  will  was  attested 

■hewn  to  have     i        « 

adhered  eene-  by  three  wituesses,  and  Mr.  H.  R.  Reynolds  and 
reai^intenUon  Mr.  Thrupp  werc  the  executors  named  in  it ;  this 
being  olr^h^  ^iW  was  uot  opposcd.  The  papers  propounded  were 
pa'^^rllW  ^^*hout  date,  but  were  written  by  Mr.  H.  R.  Rey- 
the  latter  being  nolds,  the  husbaud  of  the  deceased's  niece,  on  the 

a  simple  and         j  <•  . 

intelligible  in-    day  bcforc  the  testator's  death,  under  the  circum- 
mthe  face    Stances  stated  in  the  judgment  of  the  Court. 


upon 
of  it. 


No.  1,  was  as  follows : — 

My  property,  which  is  fixed  and  must  be  paid,  is 
£600  a  year  to  my  wife,  but  upon  her  death  £4800 
as  by  her  settlement,  will  return  to  me,  now  I  left 
Mrs.  Jane  Bearcroft,  I  think,  £100  a  year  during 
her  life.     Now  the  interest. 

No.  2. — I  make  this  a  codicil  to  my  will,  Ann 


J 
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and  yourselves  must  sink  every  thing  for  your  own       1837. 


'IfiC-  TmiiiTYTimM 

No.  3.~This  is  a  codicil  to  my  last  will.  **  I  give    ^t^"^' 
my  servant  George  one  hundred  pounds.''  iui?JirLi>s 

agaimt 

TheKing^s  Advocate  and  l^Atn^^on  for  Reynolds.        'af^^ 

Thi 
£jk«r  India 

PhUSmore  and  Haggard  for  Thrupp.  Co«f  aht. 

Bumahy  for  the  East  India  Company. 
AddamB  for  Mrs.  Johnson. 
Blake  for  the  Widow. 


Sir  Hbbbbrt  Jbnner. 

In  this  case,  three  papers  are  propounded  as  co- 
dicils to  the  will  of  Robert  Mitford^  who  died  on 
the  21st  of  April,  1836,  at  Paris.  The  papers  are 
without  date  or  signature ;  they  were  written  on  the 
day  before  the  death  of  the  deceased,  by  Mr.  Henry 
Revell  Reynolds,  Junr.,  the  husband  of  the  testator's 
niece,  and  one  of  the  executors  named  in  his  wilL 
The  will,  which  is  not  opposed,  is  in  the  deceased's 
own  handwriting,  it  is  drawn  up  wifch  much  par- 
ticularity and  with  great  care,  so  as  to  leave  no 
doubt  as  to  the  real  intentions  of  the  deceased  at 
the  time  it  was  executed,  and  the  reasons  are  fully 
set  forth  for  the  dispositions  contained  in  it. 

Although  the  executor  represents  the  interests 
of  all  the  legatees  under  a  will,  still,  as  in  the  pre- 
sent case,  Mr.  Thrupp  had  no  personal  interest 
whatever  in  the  result  of  the  question  now  before 
the  Court ;  when  this  case  was  ready  for  hearing, 

VOL.    I.  P   P 
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1837.  the  Court  directed  that  it  should  stand  over,  in 

Trinity  Term,  ^rder  that  the  parties  interested  might  be  brought 

^"Lt^nd.'  ^^^'^re  the  Court,  and  I  do  not  regret  that  that 

„  —  course  was  adopted  in  this  case,  but  I  desire  that 

Reynolds         ,  .  i  •  i  <•  •  j 

agttintt       this  may  not  be  considered  as  forming  a  precedent 
"^a^'      that  generally  all  parties  are  to  come  before  the 

eJ'1:„.,     Court. 

Company.  The  Court  has  uow  bcforc  it  a  number  of  parties. 
Mrs.  Reynolds,  the  niece  of  the  deceased  ;  the  East 
India  Company,  who  are  trustees  of  the  residue 
under  the  will ;  Mrs.  Johnson,  a  legatee  in  10,000Z. ; 
and  Mrs.  Mitford,  the  widow ;  in  fact,  all  persons 
are  now  before  the  Court  who  might  possibly  be 
interested  in  the  present  question. 

The  deceased  had  been  separated  from  his  wife, 
and  the  will  commenced  by  reciting  that  in  1832, 
when  he  separated  from  her,  a  settlement  of  600/. 
a-year  was  made  upon  her,  in  addition  to  the  in- 
terest she  took  under  her  marriage  settlement; 
namely,  20,000  sicca  rupees.  It  also  assigned 
reasons  (which  it  is  unnecessary  to  state)  why  no 
bequest  was  made  in  favour  of  his  brother,  the 
Reverend  J.  Mitford ;  it  bequeathed  to  his  nephew, 
2000/.,  and  a  moiety  of  a  real  estate,  which  the 
deceased  held  an  common  with  his  brother ;  to  his 
sister,  Mrs.  Reynolds,  2000/. ;  to  Miss  J.  Bearcroft, 
an  annuity  of  100/. ;  to  Mrs.  Johnson,  10,000/. 
Another  legacy  was  afterwards  obliterated  by  the 
deceased,  and  a  memorandum  written  by  him,  that 
he  had  cancelled  the  bequest  on  the  ninth  of  De- 
cember, 1835 ;  but  in  all  other  respects,  that  he 
confirmed  the  will.  The  residue  of  the  property 
(after  deducting  the  annual  amount  necessary  for 
the  keep  of  his  horses,  which  were  to  be  pensioners) 
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was  given  to  the  government  of  Bengal,  to  be  ap-       1837. 


Reynolds 

agaiiut 

Thrupf 

and 

The 

East  India 

Company. 


plied  to  charitable,  beneficial,  and  public  works  in  Trinity  tkrm. 
the  city  of  Dacca  in  the  East  Indies,  for  the  benefit     juneTnar* 
of  the  native  inhabitants  of  that  city  in  the  manner 
in  trhich  the  Bengal  government  might  consider 
best  conducive  to  that  end.     This  bequest  was  ex- 
pressed   in    terms    clear,    distinct,    and    precise. 
Mr.  H.  R,  Reynolds,  Junr.  and  Mr.  J.  W.  Thrupp, 
the  deceased's  solicitor,  were  appointed  executors 
and  trustees  with  legacies  of  1000/.  each.     The  will 
further  stated,  that  whatever  alterations  should  be- 
come necessary,  would  be  supplied  by   a  codicil, 
and  that* in  the  event  of  the  lapse  of  the  wife's  an- 
nuity, and  the  legacy  to  Miss  Bearcroft,  they  should 
go  into  the  residue  given  to  the  government  of 
Bengal.     The  will  was  attested  by  three  witnesses, 
and  was  deposited  by  the  deceased  in  the  hands  of 
Mr.  Thrupp. 

In  March,  1836,  the  deceased  went  to  Paris,  ac- 
companied by  his  servant  George  Chenery,  where 
he  died  on  the  21st  of  April.  Soon  after  his  arrival 
he  became  ill,  and  being  informed  of  his  danger,  he 
requested  Dr.  Morgan,  his  medical  attendant,  on  the 
14th  of  April,  to  write  to  his  nephew,  Mr.  Reynolds, 
desiring  him  to  come  to  Paris.  •On  the  17th, 
the  deceased  attempted  to  write  to  Mr.  Thrupp,  to 
request  him  to  bring  his  will  to  Paris,  and  to  coun- 
termand the  coming  of  Mr.  Reynolds.  This  letter 
(attempted  to  be  written  by  the  deceased)  was  almost 
illegible,  and  showed  some  symptoms  of  wandering 
and  incoherence,  and  was  notforwarded,  but  Colonel 
Jones,  a  gentleman  residing  at  the  hotel  where  the 
deceased  was,  wrote  a  letter  to  the  efiect  attempted 
by  the  testator,  and  sent  it  to  Mr.  Thrupp,  but  it  did 
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not  anire  in  time  to  prevent  Mr.  Reynolds  going  to 
Paris,  where  he  arriTed  on  the  evening  of  the  18th, 
accompanied  by  his  wife,  the  niece  of  the  deceased, 
both  of  whom  were  received  by  him  with  the 
greatest  kindness  and  aflfection.  On  the  morning 
of  the  20th,  the  deceased,  becoming  worse,  Mr. 
Re]rnolds  was  induced,  by  the  persuasion  of  the  me- 
dical attendants  (which  he  had  at  first  declined),  to 
mention  the  subject  of  his  will  to  the  deceased ; 
much  delicacy  was  evinced^  by  Mr.  Reynolds  in  this 
respect,  as  it  was  not  until  urged  by  the  medical 
attendants  that  he  consented  to  mention  the  subject. 
On  his  asking  the  deceased  whether  he  had  any 
alteration  to  make  in  his  will,  and  offering  to  do  it, 
the  deceased  declined,  saying,  that  he(Mr.  Reynolds) 
did  not  know  the  will,  upon  Mr.  Reynolds,  saying 
that  that  did  not  signify,  as  he  could  make  a  co- 
dicil, the  deceased  then  desired  that  a  sheet  of  paper 
should  be  procured,  and  the  papers  in  question  were 
then  written.  Sir  Augustus  West  was  present  at 
this  time,  but  left  the  room,  and  returned  after  the 
execution,  and  he  says,  the  deceased  was  perfectly 
capable  of  making  a  will.  That  the  deceased  was 
capable  of  making  a  mtple  disposition  of  his  pro- 
perty is  sufficiently  proved,  but  the  question  is, 
was  his  capacity  adequate  to  the  due  execution  of 
such  a  paper  as  is  now  propounded  ?  With  respect 
to  his  capacity  in  general,  I  am  of  opinion  that  it 
was  sufficient  to  have  done  any  simple  independent 
act,  not  tending  to  affect  the  disposition  contained 
in  bis  will. 

What  was  the  history  and  character  of  the  deceased? 
He  was  fifty-two  or  fifty-three  years  of  age,  and 
had  passed  a  considerable  portion  of  his  life  in  India, 


PREROGATIVE  COURT  OF  CANTERBURY. 


673 


where,  as  he  stated,  by  laborious  exertions  he  had       1837 


against 

TUHUP? 

and 

The 

East  India 

Company^ 


acquired  a  considerable  fortune,  estimated  at  about  TrinhyTerm. 
4000/.  in  England,  and  50,0002.  in  India,  besides  "jun^nT' 
a  small  real  estate  in  this  country.  He  had  separated  bJ^li» 
from  his  wife,  for  whom  he  had  provided  by  settle- 
ment. He  had  a  brother  and  sister,  for  the  latter 
of  whom  and  her  family,  he  entertained  a  sincere 
regard  and  affection,  and  with  whom  he  lived  on 
terms  of  intimacy  and  cordiality.  Although  some 
coolness  had  taken  place  between  the  deceased  and 
Mr.  Reynolds,  Junr.  and  his  wife,  yet  that  had  been 
entirely  removed  before  December,  1835,  when  he 
confirmed  his  will.  There  is  no  evidence  from 
which  it  can  be  collected,  that  the  deceased  intended 
to  alter  the  disposition  contained  in  his  will,  before 
he  quitted  England  in  March,  1836 ;  but  it  was 
not  improbable  that  he  might  intend  to  give  a  larger 
benefit  to  Mr.  Reynolds  and  his  family,  and  look- 
ing to  the  evidence,  had  the  deceased  clearly  and 
unambiguously  expressed  his  intention  of  making 
a  larger  provision  for  them,  the  capacity  of  the  de- 
ceased was  sufficient  to  enable  the  Court  to  pro- 
nounce for  such  an  itistrument.  But  the  real 
question  is,  upon  the  hce  of  the  papers  themselves, 
was  the  deceased  fully  aware  of  the  contents  of  these 
instruments  ?  And  did  he  intend  to  alter  the  dis- 
position contained  in  his  will,  considering  the  care 
and  caution  with  which  it  was  framed,  and  has  he 
expressed  himself  so  as  to  leave  no  doubt  of  what 
he  intended  ? 

The  first  paper  sets  forth,  that  at  the  death  of  his 
wife,  4,8002.  a-year  (which  was  not  correct,  and 
which  was  afterwards  struck  out)  would  revert  to 
him,  and  it  went  ou,  ^^  I  left  Jane  Bearcroft,  100/.. 


574  CASES   DETERMINED   IX   THE 

1837.       for  life,  now  the  interest" — and  there  it  broke  off. 


TRiifirri  LKM.  so  that  this  is  an  unfinished  paper  and  contains 
^!hiM  2nd.^'    nothing  of  a  testamentary  disposition,  and  does  not, 
Rey^os     ^^  '^^  ^^^^  ^^  ^^»  show  strong  marks  of  capacity. 
against  f^^  Qext  paper,  the  most  important  paper,  is  as 


Tub 


UPP 


and  follows  '.'M  make  this  codicil  to  my  will ;  Ann  and 
East  Ivlia  you  must  sink  every  thing  for  your  own  use."  Now 
'^"'•^>'^-  what  is  the  meaning  of  these  words  ?  Primd  facie 
they  dispose  of  the  whole  of  the  property ;  but  it  is 
not  contended  that  such  was  the  intention  of  the 
deceased,  but  merely  that  the  residue  given  to  the 
East  India  Company  should  be  bequeathed,  and 
it  is  clear  that  the  testator  intended  to  give  some- 
thing short  of  the  whole  property  to  "  Ann"  and 
her  husband,  but  what  particular  parts  were  to  be 
excepted,  it  is  extremely  difficult  to  conjecture. 
It  was  said,  that  if  the  papers  were  all  proved  to- 
gether, a  Court  of  Construction  would  not  hold 
that  the  entire  property  was  disposed  of  by  this 
paper,  and  that  this  Court  had  only  to  say  whether 
the  deceased  was  of  sufficient  testamentary  capacity, 
and  intended  the  paper  to  operate,  and  that  it  had 
no  right  to  consider  what  might  be  the  construction 
of  the  instrument ;  and  if  this  were  a  finished  and 
perfect  paper,  I  agree  to  that  position  ;  but  is  this 
a  finished  and  complete  paper?  Looking  at  the 
paper,  is  it  such  a  one  as  to  need  no  extrinsic  evi- 
dence to  support  it?  The  paper  is  incomplete  and 
unfinished,  it  has  no  date  nor  signature,  and  the 
name  of  the  testator  does  not  appear  in  it ;  and  the 
Court,  before  it  pronounces  for  such  an  instrument, 
must  be  satisfied  that  by  so  doing  it  would  be  car- 
rying into  effect  the  real  intentions  of  the  deceased. 
On  the  face  of  this  paper  it  does  not  appear  that 
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the    deceased  clearly   understood   what  his   own       18«^7. 
meaning  was;  if  he  did  so,  why  did  he  not  make  xmNiTyTERii. 
it  more   intelligible  ?     But  when  asked   by   Mr.     June  2a(i. 
Reynolds,    who    did    not    understand    him,   for     rbT^ds 
an  explanation,  he  extended  his  arms  and  said,      thbvfp. 
"  You  are  my  executor,  take  it  all — all  amongst        ,J,'^^ 
you/'     Yet  the  evidence  of  Sir  Robert  Chermside,     e*»t  ikpia 
shews  that  the  deceased  intended  the  legacies  to 
Mrs.  Johnson  and  Miss  Bearcroft  to  stand,  but  Sir 
Robert  understood  the  deceased  to  mean  that  all 
the  rest  was  to  go  to  Mr.  and   Mrs.  Reynolds.     If 
the  deceased's  capacity  was  so  perfectly  clear  and 
unclouded  as  this  witness  represents,  how  was  it  that 
he  did  not  fully  explain  what  he  meant  by  ^*  sink 
all  amongst  yourselves  ?"  Nothing  could  have  been 
more  easy  than  to  say,  ''  I  mean  you  to  have  the 
residue  which  I  have  bequeathed  by  the  will  to  the 
East  India  Company  ;"  and  had  the  deceased  ex- 
plained himself  to  that  effect  in  clear  terms,  the 
Court  would  have  held  that  he  had  sufficient  ca- 
pacity.    But  looking  at  all  the  circumstances,  there 
is  not  sufficient  evidence  to  satisfy  me  that  this 
paper  contains  the  real  wishes  of  the  deceased,  and 
that  I  should  not,  by  pronouncing  for  it,  defeat  bis 
intentions ;  I  must,  therefore,  pronounce  against  the 
validity  of  No.  2. 

The  paper,  No.  3,  contains  the  bequest  of  100/. 
to  his  servant,  George  Chenery.  If  this  paper 
stood  alone,  the  Court  would  have  no  difficulty  in 
pronouncing  for  it,  it  having  no  bearing  upon  the 
disposition  contained  in  the  will,  and  being  expressed 
in  terms  which  exclude  all  uncertainty.  Having, 
however,  no  doubt  that  the  deceased  intended  this 
legacy  for  his  servant,  and  being  satisfied  that  he 
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1887,      had  capacity  sufficient  for  such  an  act,  and  the  in- 


Taimitt  Term,  tcntious  of  the  deccascd  being  dear  upon  the  &ce 
jttn/2ndr*  of  this  instrument,  I  shall  pronounce  for  its  validity. 
There  may  be  an  apparent  inconsistency  in  the 
Court  deciding  for  the  sufficiency  of  capacity  of  the 
deceased  for  one  paper,  and  for  his  insufficiency  as 
to  the  other,  both  being  drawn  up'at  the  same  time. 
If  the  expressions  in  No.  2  had  been  eikjually  clear 
with  those  in  No.  3,  the  Court  would  have  found 
jjto  difficulty  in  decreeing  probate  of  that  paper  also, 
but  the  terms  in  which  these  instruments  are  drawn 
up,  form  the  grounds  upon  which  the  Court  hs^ 
pome  to  this  determination. 


BsYNOLPf 

against 

BRUPP 

and 
The 

COMPAMV. 


1887, 


;r!ii7 18th. 

MVRRAT 

and 

Mjluvo 

against 

M'Ihbrhbmt. 


Murray  and  Maling  against  M^Inerheny 

and  Impey. 


This  was  an  application  to  the  Court  to  permit 
an  administration  bond  to  be  delivered  out  of  the 
registry  for  the  purpose  of  being  put  in  suit  at  law 
against  the  sureties,  under  the  following  circum'* 


A.  and  B. 

haVingap- 

poiQtedC.,their  staUCeS, 

lultonieyy  for  tii6 

puipoieof  James  Murray,  the  deceased  in  the  cause,  died 

nisMion^th  ou  the  12th  of  March,  1804.     By  his  will  he  left 
T^JS^orv.,  *^^  whole  of  his  property  (except  his  watch,  uniform 

Ibrtheiniseand 

benefit,  and  C, 

having  taken  oat  each  admiiiistratbn,  and  entered  into  the  osnal  bond  with  two  suretieB.  The  Courl 

refoaed  to  permit  tfie  bond  to  be  attended  with  for  the  purpoe^of  being  put  in  suit  against  the 

sureties  by  A.  and  B.,  they  never  having  called  for  an  inventory  and  account  from  C,  and  having 

siven  him  three  years  to  pay  the  balance  which  was  due 'to  them  under  the  administration,  anc^ 

he  having  in  the  meantime  died  insolvent 
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and  clothes)  to  his  two  children,  Richard  Rackett 
Murray,  and  Harriet  Augusta  Mating,  widow, 
then  minors;  no  executor  was  appointed  by  the 
will.  In  March,  1806,  administration,  with  the 
will  annexed,  was  granted  to  Charlotte  Dick,  (wife 
of  Wm.  Dick,  Esq.)  as  the  guardian  of  the  children, 
for  their  use  and  benefit ;  this  administration  ex- 
pired in  1816,  upon  Mrs.  Mating  attaining  her 
majority.  In  1830,  administration  de  bonis  nan 
was  granted  to  Humphrey  Donaldson,  as  the  at- 
torney, and  for  the  sole  use  and  benefit  of  Mrs. 
Maling  and  Mr.  Murray,  they  being  in  India ;  the 
usual  bond  was  then  executed  by  Mr.  Donaldson, 
and  M^Inerheny  and  Impey,  his  3ureties,  (the 
parties  now  proceeded  against.)  In  1833,  upon 
Mrs.  Maling  and  Mr.  Murray's  arrival  in  this 
country,  they  applied  to  Donaldson  to  account,  and 
to  deliver  over  the  balance  of  the  deceased's  efiects 
(8002.)  to  them ;  in  answer  to  this  application, 
Donaldson  stated,  by  letter,  his  inability  to  pay  over 
the  balance  at  that  time,  but  that  he  expected  to  be 
able  to  do  so  at  the  expiration  of  three  years,  from 
the  profits  of  an  office  to  which  he  had  been  ap- 
pointed in  Western  Australia ;  in  answer  to  this, 
Mr.  Murray,  on  the  16th  of  May,  1833,  wrote  a 
letter  to  Donaldson,  wherein  he  consented  to  waive 
any  demand  against  him,  at  that  time,  for  the 
balance,  and  to  await  the  expiration  of  the  three 
years,  *^  in  the  hope  that  the  money  (the  balance 
in  question)  would  then  be  forthcoming. " 

Donaldson  left  this  country  on  the  16th  of  De- 
cember, 1833,  and  died  insolvent  in  May,  1836. 
No  administration  had  been  taken  out  to  his  efiects. 

In  Michaelmas  Term,  1836,  a  decree  at  the  suit 
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18S7. 

July  18th. 

Murray 

and 

Mauko 

againtt 

M'Inebbbnt 

and 


of  Mr.  Murray  and  Mrs.  Maling,  was  served  on 
M'lnerheny  and  Impey,  alleging  that  Donaldson 
had  possessed  himself  of  800/.,  that  he  had  died 
insolvent,  that  he  had  ^not  exhibited  an  inventory 
or  rendered  an  account,  and  calling  on  them  to 
show  cause  why  the  bond  should  not  be  produced 
in  any  action  at  law,  &c. 

In  the  course  of  the  proceedings  Mr.  M'lner- 
heny  died. 

The  Queen* s  Advocate  and  PhUHmare^  for  Mr. 
Impey,  resisted  the  application  on  three  grounds  : 

First. — That  Donaldson  being  the  attorney  of 
the  parties  now  proceeding,  it  was  not  competent 
to  them  to  sue  his  sureties;  that,  although  they 
might  be  liable  to  the  Archbishop,  yet,  with  regard 
to  the  parties  before  the  Court,  the  act  of  their 
attorney  was  their  own  act,  by  the  power  of  at- 
toorney  they  bound  themselves  to  ratify  and  con6rm 
what  their  attorney  did  ;  that  there  was  no  instance 
in  which,  under  similar  circumstances,  the  sureties 
had  been  proceeded  against.  - 

SecoTid. — ^That  the  parties  having  given  Donald- 
son (the  principal)  three  years  to  pay  the  money 
in,  without  the  knowledge  of  the  sureties,  amounted 
in  law  to  a  discharge  of  their  liability ;  and  they 
cited  the  following  cases  : — 

As  to  the  time;  Nisbet  v.  Smith  (a),  Skip  v. 
Huey  (6),  Rees  v.  Berrington  (o),  Law  v.  E.  I. 
Company  (rf),  Samuell  v.  Howarth  (e). 


(a)  2  Brown,  C.  C.  679.  (c)  2  Ves.  Juar.  540. 

(6)  3  Atkyns,  91.  (cQ  4  Yes.  824. 

(tf)  3  Merivale,  272. 
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That  compounding  with  an  acceptor  discharges 
the  indorser  of  a  bill ;  Ex  parte  Smith  {f). 

That  composition  with  the  principal  discharges 
the  surety ;  Ex  parte  Gifford  {g\  Boultbee  v. 
Stubbs  (A). 

Third. — ^That  there  had  been  no  breach  of  the 
bond ;  no  inventory  having  been  called  for,  and 
no  decree  made  by  the  Judge. 

liUshingtanf  cantrd. — The  point  is,  whether  there 
has  been  a  breach  of  the  bond ;  the  party  having 
applied  800/.  to  his  own  use,  had  clearly  committed 
a  breach  of  the  condition,  '^  well  and  duly  to  ad- 
minister" the  deceased's  effects  (i) ;  a  breach  was 
also  committed  in  not  having  exhibited  an  in- 
ventory or  rendered  an  account  within  the  time 
limited  by  the  bond  {k). 

With  regard  to  the  administrator  acting  by  power 
of  attorney,  there  can  be  no  semblance  of  reason 
in  suggesting  that  the  sureties  are  on  that  account 
released  from  responsiblity. 

And  on  the  other  point,  as  to  time  being  given 
to  Donaldson,  the  cases  referred  to  do  not  apply, 
unless  where  a  sum  of  money  was  due  at  a  particular 
time ;  but  in  this  case  the  responsibility  was  a 
continuing  one,  and  subsisted  until  the  whole  duty 
was  performed. 

Sir  Herbert  Jbnner. 
The  essential  obligation  of  the  bond  is  to  exhibit 


18S7. 

July  18th. 

MUBBAY 

and 
Mauno 
againtt 

M'lNBIieB«Y 

and 
Impbt. 


(/)  3  Brown,  C.  C.  I.  (g)6  Vca.  806.  (A)  18  Vca.  20. 

(t)  Archbishop  of  Canterbury  against  Robertson,  1  Crom.  &  Mee. 
590 ;  3  Tyrwh.  390. 

(Jc)  Williams's  Exors.,  365,  and  the  cases  there  referred  to. 
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1837. 


July  18th. 

MURKAT 

and 
Maumo 
agaitut 

M'lVXBHBMT 

and 
Impby. 


an  account  of  payments  and  receipts ;  nntil  this  is 
done,  there  is  no  constat  of  any  residue  to  be  dis- 
posed of:  but  in  this  case,  Donaldson,  the  admin- 
istrator, had  never  been  called  upon  to  exhibit  his 
account ;  on  the  contrary,  Mr.  Murray,  for  himself 
and  primd  fade  for  his  sister,  had  not  only  not 
taken  any  steps  in  order  to  obtain  an  account,  but 
had  given  the  administrator  a  term  of  three  years 
before  the  money  was  to  be  called  for.  Under  these 
circumstances,  the  parties  interested  having  shown 
such  a  degree  of  acquiescence  in  the  non-payment 
of  the  money,  it  would  be  inequitable  at  this  time 
to  call  upon  the  surety. 
Application  rejected. 


Walcott  against  Ochterlont,  Baronets  by  hi» 

Guardian. 


Mj  19th. 

Walcoit 

OcamLOHT. 

ThedwMted 
haYing  nuule  a 


The  question  in  this  case  was,  whether  the  wiU 
of  Charlotte  Ann  Montgomerie  Ochterlony,  late  of 
the  City  of  Edinburgh,  spinster,  deceased,  was 
revoked  or  not  7  The  suit  was  brought  by  Captain 
John  Edward  Walcott,  one  of  the  executors  named 

de*^''  IwhlnS*  ^°  ^^^  ^^^'  against  Sir  Charles  Metcalf  Ochterlony, 
one  of  the  ex-    Baronet,  the  brother,  and  only  next  of  kin  of  the 

ectttorii  ctttiod    •■  «  •  • 

a  letter  to  be    deceased,  a  minor,  acting  by  his  guardian. 

writteOfdearinff 
that  the  will 

might  be  destroyed.    The  executor  did  not  destroy  the  will,  aod  the  deceeied  wis  not  in- 
fermedy  down  to  the  time  of  her  death,  whether  the  will  had  been  destroyed  or  not ;  bat  died 
without  haTing  altered  her  intention  to  revoke,  and  in  the  belief  that  she  had  done  so. 
Held  to  be  a  revocation. 
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The  allegation  on  behalf  of  Sir  Charles  Metcalf      18S7. 
Ochterlony,  setting  up  the  revocation  of  the  will,     juiy  i9th. 
pleaded  in  substance  as  follows  : —  wIlIwit 

First.^The  death  of  the  party  on  the  19th  of  qc^w'IIJnt. 
June,  1835,  leaving  Sir  Charles  Metcalf  Ochter- 
lony,  her  brother  and  only  next  of  kin,  and  that 
her  property  amounted  to  between  two  and  three 
thousand  pounds* 

Second. — Her  arrival  from  India,  and  her  resi- 
dence with  Captain  and  Mrs.  Walcott,  and  also 
with  the  family  of  Mr.  George,  until  she  went  to  , 
Scotland  in  May,  1834,  to  the  house  of  John  Ross, 
Esq.,  at  Cupar  Angus,  and  in  November  in  the 
same  year,  her  going  to  lodge  at  the  house  of  a 
Mrs.  Bogle,  with  whom  she  thereby  first  became 
acquainted. 

Third.— Thst  about  the  30th  of  April,  1834,  she 
wrote  out  her  own  will,  and  executed  the  same  in 
the  presence  of  witnesses,  and  thereof  appointed 
James  George,  Esq.,  John  Edward  Walcott,  Esq., 
and  John  Ross,  Esq.,  executors ;  also,  that  she 
wrote  so  the  said  John  Edward  Walcott,  earnestly 
entreating  him  to  accept  the  office  of  executor,  and 
also  stating  that  she  had  deposited  her  will  with 
the  said  James  Greorge,  but  adds,  **  I  have  a  copy, 
so  I  can  alter  it  at  any  time,  an(f  the  last  made 
would,  of  course,  be  the  one  acted  on,  if  properly 
signed  and  sealed.'' 

Fourth.— Exhihited  the  letter. 

Fifth.— That  in  April  and  May,  1836,  the  de- 
ceased was  suffering  under  a  disease  of  the  heart, 
and  that  her  medical  attendants  forbad  her  writing. 
That  during  such  time,  she  frequently  spoke  to 
Mrs.  Bogle  about  her  will,  and  expressed  to  her 
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18S7.  her  iotention  to  have  it  destroyed,  stating,  *^  it  was 
Juoeidth.  now  of  no  use/'  that  in  pursuance  of  such  intention 
wH^  she  directed  Mrs.  Bogle  to  write  a  letter  to  Charlotte 
Q^^^^^  Ann  Walcott,  the  wife  of  Captain  Walcott,  to  re- 
quest that  she  would  write  to  Mr.  George,  and 
request  him  to  destroy  the  will ;  that  Mrs.  Bogle 
accordingly,  on  the  2nd  of  May,  1835,  wrote  to 
the  said  Charlotte  Ann  Walcott,  a  letter,  in  which 
were  the  following,  among  other  words,  ^'  your 
niece  desires  her  affectionate  love  to  you  and  her 
uncle,  and  wishes  you  to  write  to  her  friend  Mr. 
George,  and  request  him  to  destroy  a  will  of  hers 
that  she  committed  to  his  keeping,  she  says  that  it 
has  been  much  in  her  thoughts  for  sometime,  and 
wishes  it  might  be  destroyed  without  delay.'"  That 
upon  the  said  letter  being  read  by  Mrs.  Bogle  to 
the  deceased,  she  approved  thereof,  and  it  was  by 
her  direction  addressed,  and  sent  to  Mrs.  Walcott 
on  the  fourth,  and  received  by  her  on  the  sixth  of 
the  said  month,  &c. 

Sixth. — Exhibited  the  letter. 

Seventh. — That  at  the  time  of,  or  immediately 
subsequent  to  the  writing  of  the  aforesaid  letter,  the 
said  deceased  delivered  to  the  said  Mrs.  Bogle  a 
sealed  packet,  containing,  as  she  then  informed 
her,  a  copy  oi  the  aforesaid  will  in  the  possession 
of  Mr,  George,  and  made  Mrs.  Bogle  solemnly 
promise  to  put  it  in  the  fire  without  perusing  it,  the 
moment  she  heard  of  the  destruction  of  the  originai. 

£i^A<A.— That  on  the  6th  of  May,  immediately 
after  the  receipt  of  the  letter  by  Charlotte  Anne 
Walcott,  Captain  Walcott  wrote  to  Mr..  Geoi^, 
informing  him  of  the  wishes  of  the  deceased,  as 
contained  in  the  letter  of  Mrs.  Bogle ;  that  in  reply. 
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Mr.   George  wrote   a  letter  to  Captain  Walcott,       1837. 
wherein,  among  other  things,  he  wrote,  "  would      June  i9th. 
you  or  myself  venture  to  destroy  a  will  made  by  a      wTtwrr 
person  in  perfect  health  of  body  and  mind,  by  the    ocSe'iI^ny. 
desire  of  a  third  party,  when  the  maker  is  in  such 
a  reduced  state  as  to  be  scarcely  sensible  of  what 
her  wishes  are  ?     I  enclose  it  to  you,  my  dear  sir, 
as  her  nearest  connexion,  and  shall  be  perfectly 
satisfied   with  your  destroying  it,  or  by  your  for- 
warding it  to  Charlotte,  which  I  think  will  be  the 
most  regular  and  safe  way  ;'*  that  in  a  postscript 
to  the  said  letter,  he  added,  *'  I  find  the  will  is  too 
heavy  for  a  frank,  I  will  get  an  oflSce  frank,  or 
forward  it  per  coach  to-morrow  ;"  but  that  he  did 
not  forward  it  until  the  14th  of  the  said  month. 

Ninth. — Exhibited  the  letter. 

Tenth. — That  though  intelligence  of  the  destruc- 
tion of  the  said  will  could  not  reach  the  deceased 
for  several  days  after  sending  the  said  letter  of  the 
2nd  of  May,  her  anxiety  to  have  the  said  will 
destroyed,  increased ;  and  in  further  pursuance  of 
such  her  wishes  and  intention,  that  the  said  will 
should  be  forthwith  destroyed,  she  directed  Mrs. 
Bogle  to  write  to  Mr.  George  himself;  that  she 
accordingly,  on  the  8th  of  May,  wrote  to  him  a 
letter,  containing,  amongst  other  things,  the  fol- 
lowing words:  **  In  my  last  letter  to  Mrs.  Walcott, 
I  was  desired  by  my  young  invalid  to  tell  her  to 
write,  and  request  you  to  destroy  a  will  that  she 
committed  to  your  care,  the  copy  of  which  she 
possesses,  she  meant  to  give  you  her  reasons  when- 
ever she  can  write.  She  tells  me  that  it  annoyed 
her  very  much  during  her  serious  illness,  because 
there  is  much  in  it,  she  says,  that  is  now  of  no  use.'^ 
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1837.      That  upon  the  said  letter  being  read  by  the  said 

June  loth.     Mrs.  Bogle  to  the  deceased,  she  approved  thereof, 

wIZ^     ^^^  it  v^  hy  her  direction  forwarded  and  sent  to 

Oa!£^HT.   ^^-   George;  that  he  duly    received  it   on  the 

13th  of  May,  and  on  the  following  day  endorsed 

on  the  envelope  of  the  will  of  the  deceased^  the 

following  words:   ''this  will  to  be  destroyed,  as 

per  Mrs.  Bogle's  letter  to  Captain  Walcott  and 

J«  George/'  date,  8th  May,  J.  George^  London, 

14th  of  May,  1835. 

£/^oeii<A.— Exhibited  the  letter. 

TW^A.— That  on  the  I3th  of  May,  1835,  Mr. 
George  wrote  a  letter  to  Mrs.  Bogle,  and  amongst 
other  things,  expressed  himself  as  follows :  Tell 
dear  Charlotte,  her  instructions  respecting  her  will 
shall  be  attended  to,  but  she  had  only  to  write  these 
few  words,  *  I  hereby  revoke  all  wilb  made  to  this 
date,'  which  would  have  been  sufficient  It  is  quite 
unnecessary  for  the  dear  girl  to  give  any  reasons 
for  destroying  the  document ;  that  Geoi^  sent  the 
letter  by  a  private  bearer,  and  the  same  was  not 
received  by  Mrs.  Bogle  until  the  10th  of  August, 
after  the  death  of  the  deceased. 

TAirtei^A.— Exhibited  the  letter. 

Fourteenth.— Tihht  on  the  14th  of  May,  Mr. 
Geoi^e  transmitted  the  will,  by  parcel,  to  Captain 
Walcott,  at  Bath,  who  duly  received  the  same,  and 
that  on  the  lOth  of  June  following,  he  forwarded 
the  same  in  a  letter,  addressed  to  the  deceased,  in 
which  letter  he  wrote  as  follows :  *'  I  never  think 
it  satisfactory  to  employ  other  hands  than  one's  own 
in  the  destruction  of  papers  of  importance.  On 
Mr.  George,  therefore,  forwarding  me  your  will,  I 
determined  to  wait  an  opportunity  of  transmitting 
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it  to  you  which  has  just  offered  through  the  hands       1887. 
of  Miss   Blackmore,   on   her  way  from   Bath  to     juiy  i9th. 
Edinbui^h/'  vfH^ 

.  i^'i/ifeCTiiA.— Exhibited  the  letter.  ocHfEl^iUlNY. 

Sixteenth.— *Thnt  Mr.  George,  in  a  letter  dated 
the  14th  of  May,  addressed  to  Mrs.  Bogle,  apprised 
her  of  the  writing  and  sending  the  letter  of  the  13th 
of  May  before  mentioned,  which  information  was 
made  known  to  the  deceased.  That  she,  in  con- 
sequence of  not  hearing  from  Captain  Walcott  or 
receiving  the  letter  of  the  13th  of  May,  declared  to 
Mrs.  Bogle  that  she  would  have  again  pressed  the 
subject  upon  their  attention,  but  that  she  expected 
that  the  letter  written  by  Mr.  George,  dated  the 
13th  of  May,  would  announce  either  the  destruc- 
tion of  the  will  or  contain  the  will  itself,  for  the 
purpose  of  enabling  the  deceased  herself  to  destroy 
it  That  shortly  prior  to  her  death,  the  ^deceased 
expressed  a  wish  and  intention  of  making  a  new 
will  revocatory  of  the  will  pleaded  in  this  cause,  but 
was  dissuaded  therefrom  by  the  said  Mrs.  Bogle, 
who  informed  her  that  as  the  will  would  be  de- 
stroyed, it  was  unnecessary  for  her  to  make  another, 
and  that  her  brother,  the  said  Sir  ("harles  Metcalf 
Ochterlony,  would  be  her  heir  without  a  will,  and 
that  the  deceased  assented  to  and  acted  upon  such 
representations  of  the  said  Mrs.  Bogle. 

Seventeenth. — Exhibited  the  letter. 

Eighteenth. — That  on  or  before  the  seventh  day 
of  June,  1835,  Sir  Charles  Metcalf  Ochterlony  went 
to  visit  his  sister,  the  deceased,  at  her  lodgings  in 
Edinburgh,  and  remained  with  her  until  the  ninth 
of  the  month,  being  the  day  of  her  decease.  That 
during  such  time  no  commutiication  was   made 
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^^^*      either  by  the  deceased  or  Mrs.  Bogle  to  him,  re- 
Jrijri9tk     gpecting  the  deceased's  property,  or  her  said  will, 
Waloott     or  her  desire  for  the  revocation  thereof. 
OcBTimLoifT.       Nineteenth. — ^That  the  disease  of  which  the  de- 
ceased died,  was  an  affection  of  the  heart,  and  her 
death  was  yery  sudden.     That  in  order  to  avoid 
her  being  agitated,  her  medical  attendants  advised 
her  to  abstain  from  writing  or  reading,  or  attend- 
ing to  business.    That  during  the  premises,  the 
deceased  was  of  sound  mind,  &c. 

Ttoentieth. — ^Was  the  usual  concluding  article. 
This  allegation  was  opposed,  and  it  was  con- 
tended, in  opposition  to  it,  by  the  The  Queen^s 
Advocate  and  Nicholl^  that  if  all  the  facts  were 
proved,  the  will  in  question  was  not  revoked,  that 
the  declarations  of  the  deceased  did  not  amount  to 
more  than. an  intention  to  revoke  at  a  future  tme, 
which  even  before  the  Statute  of  Frauds  would  not 
have  been  a  good  revocation*  (a)  But  the  twenty- 
second  section  of  the  Statute  of  Frauds  (29  Car.  2, 
c.  3),  it  is  submitted  is  decisive  of  the  point ;  it 
enacts,  '^  that  no  will  in  writing,  &;c.,  shall  be  re- 
pealed by  any  words,  or  will  by  word  of  mouth 
only,  &c/^  There  is  no  act  done  in  this  case  by  the 
deceased,  is  it  not  an  attempt  to  repeal  by  words? 

Lusbxngton  and  Hag^ardj  cantrd. 

m 

COU  RT. 

At  present  I  am  not  prepared  to  say,  that 
under  the  circumstances  stated  in  this  allegation, 
a  revocation  could  not  be  effected ;  on  the  other 
hand,  without  seeing  the  evidence,  I  cannot  say^ 

(a)  Cranyell  v.  Sanders^  Cro.  Jac.  497- 
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what  may    be    the    result.      I   shall   admit   the       1837. 

allegation,  without  giving  any  opinion  as  to    the  July  i9th. 
result.  wTI^ 

Witnesses  were  afterwards  examined,  and  the  oaiS!IIlL»^ 
cause  was  argued  on  the  19th  of  July,  1837. 

Sir  Herbert  Jbnnner. 
Charlotte   Anne  Montgoraerie  Ochterlony,  the 
deceased  in  this  case,  died  at  Edinburgh,,  on  the  9th 
of  June,  1835,  of  the  age  of  twenty-three  years, 
leaving    an   only    brother.  Sir    Chartes  Metcalf 
Ochterlony,   Baronet,  her  only  next  of  kin.     On 
the  30th  of  April,  1834,  the  deceased,  when  in 
London,  with  her  own  hand  made  her  will,  of  which 
she  appointed  James  George,^  John  Edward  Wall- 
eott,  and  John  Ross  executors.    Tins  will  was  de- 
posited with  Mr.  George  for  safe  custody.;  and  the 
question  is,  whether,  under  the  circumstances  of  this- 
case,  that  will  is  revoked  ?   In,  November,  1834,. 
the  deceased  went  to  lodge  at  the  house  of  a  Mrs. 
Bogle,  in  Edinburgh,  where  she  continued  until  her 
death.     In  April,  1835,  it  appears  that  she  was 
attacked  with  a  disease  of  the  heart,  of  which  she 
ultimately  died ;  and  her  medical  iLttendants  di- 
rected that  she  should  not  be  suffered  to  write  or 
read,  or  attend  to  business,  in  order  that  she  might 
not  be  agitated. 

In  the  beginning  of  May,  1835,  Mrs.  Bogle,  by 
the  deceased's  desire,  wrote  to  Captain  Walcott*s  wife 
at  Bath  requesting  her  to  get  her  husbemd  to  write  to 
,  Mr.  George,  directing  him  to  destroy  the  deceased's 
will.  Captain  Walcott  accordingly  wrote  to  Mr. 
George,  but  he  declined  to  destroy  the  will,  but 
sent   it  to  Captain  Walcott  that  he  might,    if  he 
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1837.       thought  proper )  destroy  it  or  forward  it  to  Miss 
jaiyidth.     Ochterlony.     Captain  Walcott,  it  appears,  on  the 
wH^      1 0th  of  June,  enclosed  the  will  in  a  letter  to  the 
o^TBnu)NY.  deceased,  which  he  forwarded  by  a  lady  who  was 
going  from  Bath  to  Edinburgh,  but  the  deceased 
died  before  the  will  arrived.  It  appears  that  up  tothe 
time  of   her    death,  the  deceased    expressed  her 
anxiety  that    the  will  should  be  destroyed,    and 
stated  to  Mrs.  Bogle  that  she  would  make  a  new 
will  in  order  to  revoke  the  former,  but  that  Mrs. 
Bogle  dissuaded  her  from  so  doing,  informing  her 
that  as  the  will    would  be  destroyed  it  was  un- 
necessary to  make  a  new  one. 

It  is  proved  by  Mrs.  Bogle,  that  the  letters  were 
written  by  the  deceased's  direction,  and  that  the 
passages  relating  to  the  destruction  of  the  will  were 
read  over  to  and  approved  of  by  her.  Now,  althougk 
looking  at  the  contents  of  the  will,  there  was  no 
reason  to  suppose  that  the  deceased  would  depart 
from  it ;  yet  improbablity  must  give  way  to  facts, 
and  there  is  no  ground  to  suspect  that  Mrs.  Bogle, 
who  was  ignorant  of  the  contents  of  the  will,  had 
any  interest  or  bias  in  respect  to  it. 

The  first,  question,  therefore,  on  the  facts  she 
deposed  to  is,  what  was  the  intention  of  the  de- 
ceased ?  There  could  be  no  doubt  of  her  animtis 
reoocandiy  and  having  established  this  point,  what 
does  the  law  require  to  give  effect  to  such  in- 
tention ? 

The  Statute  of  Frauds  provides  that  no  will  in 
writing  of  personal  estate  shall  be  repealed,  nor 
any  clause  or  bequest  therein  altered  or  changed 
by  any  words^  is  this  a  revocation  by  words  ?  I  ap- 
prehcud  not ;  the  deceased  did  not  say,   "  I  revoke 
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my  will/'  but  in  effect  says,  *'  Mr.  Geoi^  is  in       ^837. 


possession  of  my  will ;   I  am  not  able  to  destroy  it    J»iy  ^^^' 
myself,  but  I  desire  that  he  will  destroy  it ;"  and     Walcott 
this  amounted  to  a  present  intention  absolutely  to  ocbtkrlony. 
revoke,  which  was  written  down  at  the  time,  ap- 
proved of  by  the  deceased,  and  by  her  direction  v 
communicated  to  the  person  in  whose  custody  thel 
will  was ;  it  was  an  absolute  direction  to  revoke^  reA 
dueed  into  writing  in  the  deceased! s  lifetime.     There  \  ! 
is  nothing  in   the  Statute  of  Frauds  which  pre- 
vents such  revocation  having  effect,  and  it  is  clear 
that,  prior  to  that  statute,  a  will  might  be  so  re- 
voked. Further,  the  deceased  subsequently  directed 
a  letter  to  be  written  to  Mr.  George,  intimating 
that  she  would  give  her  reasons  thereafter,  and 
evinced  anxiety  for  a  reply  to  that  letter  down  to  the 
time  of  her  death  ;  there  can  be  no  doubt  that  she 
died  in  the  intention  to  revoke  the  will,  and  in  the 
belief  that  it  was  revoked. 

I  am  of  opinion,  that  the  will  in  this  case  is  re- 
voked, and  that  the  deceased  is  dead  intestate,  (a) 


(a)  See  Doe  dem.  Reedo^otiM^  Harris,  8  Ad.  &£ll.p.  1,  S.  C.4N.  & 
P.,  which  was  a  question  as  to  the  revocation  of  a  will  as  to  copyhold 
estate.  The  same  case  as  "  Harris  against  Reed,  was  depending  in 
this  Court,  hut  was  ultimately  compromised. 
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In  the  Goods  of  Sarah  Sophia  Soames  Monday, 

deceased. 


1837.  The   deceased   died   a  widow  on  the   11th  of 

Hilary  Tebm.  March,  1836,  having  durfng  covcrture  with  Joseph 

Jaouao^uui.  Monday,  her  late  husband,  duly  executed,  as  al- 

i^^gas^^!n£on  ^^^^^y  ^er  last  will  and  testament,  in  pursuance  of 

with  will  an-  ^  Dower  Under  her  marriacre  settlement.  By  the  said 

c«ted  in  pur-  yf\\\^  Joseph  Monday  was  appointed  sole  executor, 

power  refoMd,  and  the  wholo  of  the  separate  property  was  be* 

bdnglbefora^iie  queathed  to  him,  with  the  exception  of  a  small  le- 

^^^^  gacy.     He  died  in  the  lifetime  of  the  deceased. 

Tlie  King's  Advocate. — Upon  affidavits,  stating, 
that  the  deceased  died  without  any  known  relation, 
and  that  the  usual  advertisements  had  been  made,, 
prayed  administration  with  the  will  annexed  to  be 
granted  to  George  Maule,  Esq.,  the  nominee  of  the 
Crown ;  but  there  being  no  proof  that  the  will  was* 
executed  agreeably  to  the  power ;  neither  the  settle- 
ment nor  a  copy  of  it  being  before  the  Court,  th«: 
motion  was  rejected. 


Ni 


* 


r» 
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In  the  Goods  of  Jean  Eugene  Lamontagne 

BouRGET,  deceased. 


The  deceased  in  this  case,  a  native  of  Nantes  in       18SI7. 
France,  and  lately  a  planter  in  the  island  of  Man-  "'"^*  '^*""' 
ritius,   died  on  the  23rd   of  February,  1836,  in  January  1 4th. 
London,  a  bachelor,  leaving  his  mother  and  two  a  pa^^aving 
sisters  his  next  of  kin.      The  deceased    having  ^i^**^!!, 
become  insane,  his  property  (about  4000/.)  by  the  Jci'^ofTw-'''' 
advice  of  Mr.  Capper,  of  the  Aliea  Office,  was  JjjjJ^J"*^^"^ 
placed  in  the  hands  of  Messrs.  Rothschild  for  safe  Court  granted  « 

custody.  After  the  deceased's  death  a  will  in  very  of  the  effecu  of 
incoherent  terms  was  found  about  his  person,  ad-  dmd t^tesuteV 
dressed  to  the  Lord  Mayor.  wmtlS^^ 

posited  in  the 
registry. 

AddamSy  upon  affidavits  to  the  above  effect,  prayed 
administration  to  be  granted  to  the  mother  as  in 
intestacy. 

The  Court  having  no  doubt  from  the  affidavits, 
and  upon  the  face  of  the  paper  itself,  that  the  de- 
ceased was  insane,  granted  the  motion,  but  directed 
the  paper  to  be  left  in  the  registry,  in  order  that 
any  one  having  an  interest  might  propound  it,  if  ^ 

he  Aoald  think  fit »  to  do     ^^J}^^lA-i^  f-  /f/<^< 
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In  the  Goods  of  Thomas  Wiluax  Barker, 

deceased. 


1837.  '^^^  deceased  died  intestate,  a  bachelor,  leaving 

HiLAST  TEmM.  ^®  lawful  father  him  surviving,  who  had  not  taken 

ift  smion.  Q^^  letters  of  administration  to  the  deceased's  effects. 

Jumaiy  14th. 


WiMraa  ptrty 
liM  the  right 
to  the  adminis- 
trmtion  ander 
the  itatate»  he 
mvft  be  cited 
or  coment,  be- 
fore the  Coait 
will  grant  ad- 
ministration 
to  a  third  party. 


f.p'^ 


fvtsr 


jLushingtan  moved  the  Court  to  grant  adminis- 
tration to  a  third  party,  limited  only  to  property  in 
which  the  father  of  the  deceased  had  no  interest; 
the  father  had  not  been  cited. 

Court. 

The  father  is  entitled  by  statute  to  the  adminis- 
tration, although  he  may  have  no  interest  in  the 
property,  limited  to  which  this  administration  is 
prayed.  Whenever  a  party  has  a  right  to  the  ad- 
ministration, the  Court  always  requires  that  he 
should  be  cited,  or  consent. 

Motion  rejected. 


1837. 


In  the  Goods  of  Francis  Cary,  deceased. 


Francis  Cary  died  on  the  5th  of  December,  1836, 
a  bachelor,  leaving  two  nephews  and  a  niece,  his 
only  next  of  kin,  the  only  persons  entitled  in  dis- 
tribution in  case  he  had  died  intestate. 
^  ,    .   . .         He  left  a  will  and  three  codicils,  all  in  his  hand- 

the  handwntinff 

ofthedeceased:  writing,  of  which  he  appointed  his  niece,  Mary  Ann 

the  fame  havinff 

been  compared  with  signatures  of  the  deceased,  and  all  parties  interested  consenting,  the  Conn 

dispensed  with  snch  affidavit. 


Hilary  Tism* 

3ril  Sbssion, 

January  Slst 

No  person 
being  able  to 
make  the  nsnal 
affidavit  as  to 
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Carey,  and  his  nephew,  George  Carey,  executors.       ^837* 


Janoary  31it. 


Neither  the  will  nor  codicils  were  executed  in  the  Hh^ry  tbkm. 
presence  of  witnesses,  and  no  parties  could  be  found 
who  could  make  the  usual  affidavit  as  to  the  de- 
ceased's handwriting. 


Haggard. — Upon  the  affidavit  of  Mr.  Charles 
Pain,  a  solicitor,  who  had  compared  the  signatures  of 
the  deceased  to  the  papers  before  the  Court,  with  his 
signature  to  a  deed  of  assignment  (made  in  1826, 
in  Mr.  Pain's  presence,  and  which  was  the  only 
occasion  on  which  he  had  seen  the  deceased  write), 
and  which  he  deposed  as  to  his  belief  of  their  being 
made  by  the  same  person ;  and  nipon  the  affidavit  of 
Mr.  Goldney,  a  stockbroker,  who  had  compared 
the  signatures  in  question  with  those  of  the  deceased 
in  the  dividend  book  at  the  Bank  of  England,  and 
upon  the  consent  of  all  parties  interested,  moved  the 
Court  to  grant  probate,  which  was  granted  ac- 
cordingly. 


In  Thb 

Goods  of 

FlANCIS 

Carky» 

dSCMMtdm 


Mayhew  and  Others  against  Newstead. 
In  the  Goods  of  Mary  Newstead,  Widow,  deceased. 


Mary  Newstead,  widow,  died  in  the  year,  1831,       1837. 
having  made  her  last  will  and  testament  in  writing,  hh^ry  Te»m. 
bearing  date  the  3 1st  of  July,  1822,  and  therein  ap-  janta^^^T^^^ 
pointed  her  son,  Joseph  Newstead,  sole  executor  and  ^^  elecutor 
universal  legatee.    The  son  having  become  embar-  a^^  nnirenai 
rassed  in  his  circumstances,  on  the  3rd  of  October,  ^^!htmn^t^ 

signed  his  in- 
terest to  trustees  for  the  benefit  of  bis  creditors,  administration  with  will  annexed  granted  to 
two  of  the  trustees,  he  having  been  first  cited. 

R  R 
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^8^*        1 835,  execoted  an  assignment  of  all  his  property  to 


BCatbew 

and 
OmxM 
•gama 

NfWtrRAD. 


Hii^"T»««.  four  trustees  for  the  benefit  of  his  creditors.  On  the 
jaBoary  Mth.  2nd  of  January,  1837,  a  decree  issued,  at  the  suit 
of  the  trustees,  citing  the  son  to  appear,  and  accept 
or  refuse  probate  of  the  will  of  the  deceased,  or 
shew  cause  why  letters  of'  administration  with  the 
will  annexed  should  not  be  granted  to  them,  or  one 
of  them ;  this  decree  was  personally  served,  and  no 
appearance  being  given. 

Addams  moved  the  Court  to  grant  the  adminis- 
tration to  the  trustees. 

Administration  with  the  will  annexed,  granted  to 
two  of  the  trustees. 


In  the  Goods  of  George  Watts,  deceased. 


1887. 


HiLABY  TbBM. 

4th  Snaxoif. 
Feb.  8th 

A  ptrty  de- 
ceased, having 
made  a  will, 
whowaa  after* 
wards  found  to 
be  of  unsoand 
mind  from  a 
date  anterior  to 
that  of  the  will; 
the  Court  re- 
fused upon  afii* 
davit  and  con- 
tent of  par- 
ties, on  motion, 
to  decree  such 
party  to  be  dead 
mtestate,  there 
beinff  nothing 
on  the  face  of 
the  will  sound- 
ing to  foUy. 


The  deceased  in  this  case,  in  June,  1827,  executed 
a  will  and  codicil,  which  were  attested  by  three  wit- 
nesses ;  a  few  months  afterwards,  under  an  inquisi* 
tion  of  lunacy,  he  was  found  to  be  of  unsound  mind, 
and  to  have  been  in  the  same  state  from  the  month 
of  April,  1 826,  a  time  preceding  the  date  of  the  will 
and  codicil.  Upon  an  affidavit  of  these  circumstances, 
and  on  the  consent  of  all  parties  interested,  except 
a  few  legatees  under  the  will  in  trifling  sums, 

Nicholl  prayed  administration  of  the  effects  of  the 
deceased  as  dead  intestate  to  be  granted  to  the  widow. 

Sir  Herbert  Jenner. 
The  will  in  this  case  is  regularly  drawn  and  exe- 
cuted; and  is  apparently  as  sane  a  will  as  can  possibly 
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be,  it  is  a  perfect  instrumeDty  and  there  is  nothing  on       1837* 
the  face  of  it  sounding  to  folly.    How  can  the  Court  f^^^^rl^- 

nr»  ^      .  .  ^^  Session.    , 

then,  on  mere  ex  parte  amdavits,  pronounce  against     7«b.  mh. 
such  a  paper  ?     The  consent  of  parties  interested      in^tob 
proves  nothing ;  no  person's  consent  can  make  a  will     ^toU^ 
no  will.  If  such  aproceeding  were  countenanced  by      d^^^ 
the  Court,  it  might  open  a  door  to  fraud.  This  Court 
is  not  precluded  from  an  investigation  of  the  cir- 
cumstances of  the  case  by  the  mere  verdict  of  a 
jury.    The  deceased  might  have  had  lucid  intervals, 
and  the  will  and  codicil,  as  in  Cartwright  v.  Cart- 
wright,  (a),  may  have  been  executed  in  one  of  such 
intervals,  for  they  both,  on  the  face  of  them,  bear 
marks  of  *  sanity. 

The  Court  cannot  entertain  a  question  of  this  kind 

in  the  present  shape.         .      .     ^    r,x^L  t^^-lf'^l      ^'',,(t^^^ 
Motion  rejected.    .    c  '  i  y)(yi^^y  ' 


In  the  Goods  of  Uenrt  Hutton,  deceased. 


1837 
Henry  Hutton,  the  master  of  the  merchant  ship ^ — 

Forth,  a  bachelor,  sailed  from  the  Port  of  London    Byr-Day. 

in  the  month  of  November,  1834,  on  a  voyage  to      *'J 

Manilla,  where  he  arrived  on  or  about  the  20th  of  ^ann^^ed 

May;  1835.     In  the  month  of  July,   1835,  he  re-  ^^^l^"" 

embarked  on  board  the  said  ship  from  Manilla  on  Mamiiamjuiy 

-  ,  *^  1836,  on  a 

his  return  to  London,  where  the  ship  was  expected  Toyage  u> 
to  have  arrived  in  about  four  months  afterwards,  the  vessel  never 
but  neither  the  ship  nor  any  person  on  board  have  sSoe  h^M  of, 
since  been  heard  of.    The  ship  and  cargo  were  in-  ^[^^  ^^  ^^ 

snmed  to  be 
dead. 

.  (a)  1  Phfll.  90. 
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^S^*      suredy  and  the  underwriters  had  paid  as  upon  a  total 
HnjLnr  Teem.  Iqss.     The  partv  had  made  no  will. 

Feb.  16th. 

iT^E  PMlUmore^  under  these  circumstances,  submitted 

^He«t'     *'^^*  *^^  party  must  be  presumed  to  be  dead,  and  he 

^^^     prayed  administration  of  his  effects  to  be  granted 

to  his  mother  as  next  of  kin. 

The  Court  granted  the  administration. 


In  the  Goods  of  Robert  Murray,  deceased. 


1 837.  Robert  Murray,  together  with  his  wife  and  only 

Eastxr  Term.  ^^^^^  procccdcd  ou  a  voyagc  from  Dublin  toQuebeck, 

l"*  ^."HSJu '    on  board  the  barque  Emerald,  of  London,  in  the 

April  20Ui.  *  ' 

—     .   month  of  October  last;  on   the  25th  of  the  said 

A  hmband,  his  ii*  i  i  911 

wife^andchUd  moutb,  duHug  a  scverc  gale,  at  eleven  o  clock  at 

xof^^,  ad-    night,  the  vessel  struck  the  land. 

^^J^^        At  the  time  when  the  vessel  struck  the  land, 

e^cSTM^dead   ^^"*^y  ^^  ^^  dcck,  his  wifc  and  child  being  be- 
a  widower.       low  in  the  Cabin,  Murray  afterwards  went  below, 

and  shortly  after  the  vessel  again  struck  the  land 
and  went  to  pieces,  and  the  deceased,  his  wife,  and 
child  were  drowned. 

The  above  circumstances  were  set  forth  in  an 
affidavit  by  the  late  mate,  who  survived.  The  de- 
ceased left  a  will,  in  which  he  had  bequeathed  the 
whole  of  his  property  to  his  wife. 

The  Court,  on  the  motion  of  Bumahy^  granted 
administration  with  the  will  annexed  to  the  next  of 
kin  of  the  husband  as  dead,  a  widower ;  there  being 
nothing  to  show  that  the  wife  survived,  the  next  of 
kin  of  the  wife  consenting. 
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The  Office  of  the  Judge  promoted  by 
Williams  against  Hall. 


This  was  a  criminal  proceeding,  instituted  by  the 
Vicar  of  Hendon,  the  Ileverend  Theodore  Williams, 
against  James  Hall,  a  parishioner,  for  quarrelling, 
chiding,  and  brawling  by  words  at  a  vestry  meeting 
of  that  parish,  held  in  the  vestry-room,  situate  in 
the  church-yard,  and  adjoining  to  and  commu- 
nicating with  the  parish  church. 

The  Articles,  which  were  admitted  on  the  Second 
Session  of  Michaelmas  Term,  1836,  pleaded  the 
law,  and  that,  on  the  23rd  of  June,  183H,  at  a 
vestry  meeting,  &c.,  the  said  James  Hall,  in  the 
course  of  some  conversation  arising  out  of  the  busi- 
ness for  which  the  meeting  had  been  convened,  in 
a  brawling,  chiding,  and  quarrelsome  manner,  and 
in  a  loud  tone  of  voice,  and  addressing  himself  to 
the  said  Reverend  Theodore  Williams,  though  cau- 
tioned by  him  to  abstain  from,  and  not  to  commit 
himself  by  the  use  of  intemperate  and  improper 
language,  said,  "  You  are  anything  but  a  gentle- 
man ;"  and  shortly  afterwards,  "  Your  conduct  is 
disgraceful  to  a  clergyman ;"  and  **  You  are  a  dis- 
grace to  your  cloth ;"  to  the  great  offence  of  the 
persons  assembled. 

A  defensive  allegation  was  given  in  by  Mr.  Hall, 


18S7. 


July  3Ut. 

WiLUlMt 
OfStfUt 

Hall 
and 

WlLLIAUB 

against 
Farlib. 

ArtidM  for 
brawling,  at  a 
vestry  held  ia 
the  returr- 
room  within 
the  chnrch- 
yard,  being 
proved,  the 
Court  snipend- 
'ed  the  defend- 
ant ab  ingreuu 
aeeUM  for  one 
week,  bat  did 
not  condemn 
Uim  in  the 
whole  coits,  in 
consequence  of 
irritatmg  ex- 
preenons 
navine  been 
proved  to  have 
been  used  by 
the  promoter. 


S    S 
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JnlySltt 

WiLUAMt 

against 

Hill 

and 

WiLUAMS 

against 
FakIaH. 


which  pleaded  that  the  vestry  meethig  was  held 
pursuant  to  public  notice,  specifying  the  hour  of 
three  precisely  as  the  time  of  meeting;  that,  at 
three  o'clock,  some  of  the  parishioners  had  assem- 
bled in  the  vestry-room,  according  to  the  notice, 
and  waited  till  after  four  o'clock,  when  in  conse- 
quence of  the  Reverend  Mr.  Williams  not  being  in 
attendance,  James  Heward,  a  parishioner  present, 
was  elected  chairman,  and  the  meeting  proceeded 
to  business ;  the  notice  was  read  and  certain  reso- 
lutions were  proposed  and  agreed  to;  that  Mr. 
Williams,  having  in  the  meantime  learned  that  tb^ 
parishioners  had  so  assembled,  entered  the  vestry- 
room  about  half-past  four  o'clock ;  that  upon  his 
entrance  he  appeared,  and  in  fact  was,  much  ex- 
cited and  angry,  and  complained  of  the  meeting 
having  proceeded  to  business  without  him,  insisting 
that  they  had  no  right  to  do  so ;  and,  looking  at  his 
watch,  said  it  was  only  then  twenty  minutes  past 
four,  and  that  he  threatened  to  bring  an  action 
against  the  said  James  Heward  for  taking  the  chair 
in  his  absence.  The  allegation  went  on  to  deny 
the  charge  contained  in  the  Articles,  and  to  plead 
that  Mr.  Hall,  whilst,  making  some  remarks  upon 
the  business  before  the  meeting,  was,  from  time  to 
time,  although  in  order,  interrupted  by  Mr.  Wil- 
liams, and  also  by  other  persons,  whilst  expressing 
his  sentiments ;  and  when  he  appealed  to  the  chair 
for  protection,  &c.,  Mr.  Williams,  addressing  him, 
among  other  things,  said,  '^  If  you  think  yon  hold 
any  place  in  my  estimation,  you  are  much  mis^ 
taken;"  whereupon  Mr.  Hall  replied,  that  such 
was  not  fit  language  and  conduct  for  a  minister  of 
peace ;    that  he  expected  a^d  had  a  right  to  be 
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treated  as  a  gentleman,  or  expressed  himself  to  that 
or  the  like  effect ;  that  Mr,  Hall  kept  his  temper  Juiy^at. 
and  refrained  from  expressing  himself  in  a  chiding 
or  brawling  manner,  and  did  not  raise  his  voice 
more  than  was  needful  to  state  his  sentiments  upon 
the  matters  brought  before  the  meeting ;  that  the 
vestry-room  is  in  dimensions  about  ten  feet  by  nine, 
and  was  formerly  a  family  vault ;  the  persons  as- 
sembled were  about  twelve  in  number,  and  were 
seated  round  a  table,  so  that,  from  the  size  of  the 
room  and  the  situation  of  the  persons  therein,  any 
expressions,  which  might  have  been  osed  by  Mr. 
Hall,  if  spoken  in  a  loud  tone  of  voice,  as  pleaded, 
most  have  been  heard  by  all  the  persons  present. 

On  the  behalf  of  the  Reverend  Mr.  Williams,  an 
allegation,  responsive  to  the  aforegoing,  was  given 
in,  pleading  that  it  has  long  been  the  practice  in 
the  parish  of  Hendon,  not  to  commence  business  at 
vestry  meetings  until  after  the  expiration  of  a  full 
hour  from  the  time  at  which  such  meetings  are 
appointed  to  be  held,  and  such  practice  is  well 
known  to  and  among  the  parishioners  generally; 
that  accordingly  the  attendance  of  the  parish  officers 
was  not  required  until  a  full  hour  after  that  at 
which  the  meeting  was  formally  appointed  to  be 
held;  that,  notwithstanding,  the  Reverend  Mr. 
[Williams  was  in  the  church  or  church-yard  by 
three  o'clock,  and  continued  either  in  or  close  to 
the  church-yard  until  a  few  minutes  before  four 
o'clock,  awaiting  the  arrival  of  the  parish  officers 
or  some  or  one  of  them,  and  a  due  attendance  of 
parishioners,  previous  to  taking  the  chair  and 
commencing  the  business  of  the  vestry ;  the  only 
parishioners    then   in   attendance   being  William 
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Farlar,  James  Hal],  and  two  or  three  others,  neither 
of  them  officers  of  the  parish ;  that  no  other  person 
being  in  sight  at  such  time,  Mr.  Williams  left  the 
church-yard  and  walked  a  short  distance  down  the 
road  by  which  he  expected  their  arrival,  in  order  to 
meet  and  expedite  any  such  of  the  officers  or  others 
of  the  parish  as  might  be  in  progress  to  the  vestry ; 
and  having  met  and  returned,  accompanied  -  by 
certain  of  such  persons,  entered  the  vestry-room  by 
at  latest  about  ten  minutes  past  four  o'clock  ;  that, 
upon  so  entering  the  vestry-room,  finding  James 
Heward  in  the  chair,  he  said,  but  not  in  any  tone  of 
excitement  or  irritation,  that  he,  as  vicar  of  the 
parish,  was  entitled  ex  officio  to  the  chair,  which 
the  said  James  Heward,  who  made  no  ofier  to  quit 
the  same,  had  no  right  to  retain ;  whereupon  (and 
not  before)  Heward  vacated  the  chair,  which  then 
was  taken  by  Mr.  Williams,  and  denied  that  be 
was  angry,  &c.  as  pleaded  in  Mr.  Hall's  allega- 
tion ;  that  Mr.  Hall  was  not  interrupted  by  the 
Reverend  Mr.  Williams,  who  did  say  to  Mr.  Hall, 
'^  If  you  think  you  hold  any  place  in  my  estimation 
you  are  much  mistaken,"  as  pleaded,  or  something 
to  that  effect;  thereby  meaning  that  he  had  too 
little  value  for  the  said  James  Hall  to  suffer  him- 
self to  be  put  out  or  provoked  by  him,  but  that  the 
Reverend  Mr.  Williams  did  not  so  say  when  ap-. 
pealed  to  (if  appealed  to)  by  Mr.  Hall  for  protec- 
tion, &c.  as  pleaded  by  him,  but  in  reply  to  and  by 
way  of  rebuke  for  the  offensive  conduct  and  lan- 
guage of  Mr.  Hail  to  him,  as  set  forth  in  the  Articles. 
The  admission  of  this  allegation  was  debated  on 
the  27th  of  May,  1837,  when 
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The  King's  Advocate ^  for  the  party  proceeded 
against,  opposed  its  admission,  objecting,  in  the  first 
place,  to  the  delay  which  had  taken  place  on  the 
part  of  the  promoter,  who  had  not  commenced  the 
suit  till  the  first  Session  of  Michaelmas  Term,  1836 ; 
who  had  been  assigned  to  give  in  his  answers  to  the 
defensive  allegation  on  the  7th  of  March,  1837,  but 
they  were  not  given  till  the  29th  of  April,  four 
months  after  that  allegation  had  been  debated  : 
Secondly,  that  this  further  plea  was  unnecessary, 
as  it  contained  no  new  facts  in  support  of  the  ori- 
ginal charge. 
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AddamSf  in  support  of  the  allegation,  was  stopped 
by  the  Court. 


Dr.  Lushinoton. 

It  is  a  calamity  attending  cases  of  this  description, 
that  the  Court  is  under  the  necessity  of  going  into 
minute  circumstances,  in  order  to  do  justice  be- 
tween the  parties.  Mr.  Williams,  who  promotes 
the  office  of  the  judge,  has  brought  a  charge  against 
a  parishioner  of  chiding  and  brawling,  and  the 
party  proceeded  against  brought  in  a  defensive  alle- 
gation, which  not  only  contains  a  denial  of  the  fact, 
but  goes  on  to  plead  circumstances,  whence  gross 
misconduct  is  imputed  to  Mr.  Williams  himself. 
Then  comes  the  third  allegation,  pleading- certain 
averments  in  reply  to  the  defensive  allegation. 

The  first  objection  is  as  to  the  period  of  time 
when  the  allegation  is  o£fered,  and  as  to  the  delay 
imputed  to  the  promoter  in  giving  in  his  answers. 
But  if  the  answers  were  improperly  delayed,  the 
course  was  to  apply  to  the  Court,  and  the  Court 
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cannot,  on  this  groand,  be  precluded  from  admitting 
the  allegation.  Looking  to  the  whole  of  the  alle- 
gation, I  think  that,  in  substance,  it  is  clearly  ad- 
missible ;  and  though  at  the  same  time  I  feel  the 
force  of  the  other  objection  urged  by  the  learned 
counsel  for  Mr.  Hall,  I  am  of  opinion  that  I  shall 
do  no  prejudice  to  him  by  admitting  it  Although 
some  of  the  facts  pleaded  are  not  strictly  responsive, 
and  all  of  them  do  not  immediately  bear  on  the 
question  of  chiding  and  brawling ;  yet  they  have  a 
bearing  on  this  question,  whether  Mr.  Williams 
misconducted  himself  or  not ;  and  we  all  know  in 
these  Courts,  that  if  a  party,  promoting  such  a  suit, 
shall  have  been  himself  gtiilty  of  misconduct,  he 
will  stand  in  a  different  position  with  respect  to  the 
costs  than  if  he  had  not  misconducted  himself.  I 
must,  therefore,  admit  the  allegation. 

Witnesses  were  examined  on  both  sides,  and  the 
cause  came  on  for  ai^ument  and  sentence  this  day. 


Addams  was  heard  on  behalf  of  the  promoter, 
and  the  Queen's  Advocate  for  Mr.  Hall. 


The  Court  suspended  its  judgment  till  another 
case  was  heard,  **  Williams  against  Farlar,"  which 
was  a  similar  proceeding,  instituted  by  the  same 
promoter,  against  William  Farlar,  another  pa- 
rishioner, for  a  similar  offence  on  the  same  occa- 
sion, and  which  case  had  gone  on  pari  passu  with 
the  other.  In  the  latter  case,  the  words  imputed 
to  the  defendant  were  (with  reference  to  the  pro- 
moter), *'  You  fancy  yourself  the  sultan  of  Hendon, 
but  I  am  come  to  teach  you  that  we  are  not  living 
in  Barbary,  and  that  you  have  not  Turks  to  deal 
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with;''  ''  You  have  more  impudence  than  even  the 
Surrey  parsons ;"  '*  You  are  anything  but  a  gentle- 
man;'' ^'  Your  conduct  is  disgraceful  to  a  clergy- 
man ;"  alleged  to  have  been  spoken  in  a  chiding 
and  brawling  manner. 

JUDQMENT. 

Dr.  LusHiNOTON. — Although  there  is  a  good  deal 
of  conflicting  evidence  on  both  sides,  in  this  case,  as 
to  some  points ;  yet,  in  those  of  the  greatest  im- 
portance there  is  as  much  unity  of  testimony  among 
the  witnesses  as  could  be  expected  under  the  cir- 
eumstances  of  the  case ;  for  where  a  vestry  has  been 
held,  as  this  was,  at  a  time  of  great  excitement, 
and  where  there  was  much  heat,  perhaps,  on  both 
sides,  it  is  hardly  to  be  expected,  and  indeed  it 
would  be  contrary  to  human  experience,  that  the 
witnesses  could  be  prepared  to  depose  with  minute 
accuracy  to  every  particular  transaction,  or  to  the 
course  of  these  transactions. 

The  jurisdiction  of  these  Courts,  in  matters  of 
this  kind,  is  founded  entirely  upon  the  fact  of  the 
place  of  meeting  being  upon  consecrated  ground, 
and  the  authority  is  vested  in  these  Courts  for  the 
purpose  of  protecting  such  consecrated  place  or 
ground  from  that  desecration  which  the  law  con- 
siders would  be  the  effect  of  allowing  abusive  lan- 
guage on  either  side  to  pass  with  impunity. 

A  great  many  preliminary  circumstances  have 
been  insisted  upon  by  the  counsel  for  the  promoter, 
which  have  also  been  commented  upon  by  the 
counsel  for  the  defence  ;  I  allude,  in  particular  to 
the  intention  of  Mr.  Farlar  in  taking  a  small  field 
at  the  rent  of  eii^ht  pounds  a-year  as  tenant  at  will. 
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for  the  express  purpose  of  atteoding  these  vestries ; 
and  if  I  were  disposed  to  press  against  him  the  evi- 
dence of  Mr.  Hall,  I  might  b^  induced  to  come  to 
that  conclusion,  as  Mr.  Hall  states  that  he  instigated 
him  to  take  the  land  for  the  purpose  of  attending 
the  vestry  and  assisting  in  the  parish  business.  I 
am  not,  however,  disposed  to  lay  great  weight  upon 
this  circumstance,  because  I  apprehend  my  peculiar 
duty  is,  to  see  what  actually  did  pass  in  the  church  ; 
and  that  I  am  not  called  upon,  as  a  matter  of  neces- 
sity, to  form  any  determination,  or  at  least  to  ex- 
press any  opinion,  either  as  to  whether  Mr.  Farlar 
was  so  induced  to  take  the  land  for  that  purpose, 
or  what  were  the  motives  which  instigated  him  in 
becoming  a  rated  parishioner  of  Hendon ;  and  for 
this  reason,  also,  I  do  not  intend  to  enter  with  any 
minuteness  into  the  proceedings  of  other  gentlemen 
who  were  with  him  at  this  vestry  on  the  23rd  of 
June,  1836.  I  should  further  observe,  that  nothing 
can  be  more  unfortunate  than  the  practice  which 
has  prevailed  in  this  parish  of  very  great  irregu- 
larity in  the  time  of  holding  vestries.  It  is  proved, 
on  the  present  occasion,  that  in  the  notice  for  the 
meeting,  the  time  was  stated  to  be  **  three  o'clock 
precisely  ;"  yet  it  appears  that  the  custom  of  the 
parish  was,  notwithstanding  such  a  notice,  not  to 
meet  till  four  o'clock,  one  hour  afterwards,  and 
sometimes,  as  it  would  appear,  not  even  then  with 
punctuality,  but  as  the  parishioners  attended.  Now 
such  a  practice  might  lead  to  great  inconvenience, 
because  persons,  occupied  in  their  various  businesses, 
might  come  a  quarter  of  an  hour  after,  when  most 
important  business  might  have  been  despatched,  in 
which  such  persons  might  have  been  interested.     I 


CONSISTORY    COURT   OF    LONDON. 


605 


earnestly  express  my  hope,  after  what  has  occurred 
on  the  present  occasion,  that  greater  regularity  in 
this  respect  will  be  attended  to  at  these  meetings. 

I  now  proceed  to  those  parts  of  the  case  which  it 
is  necessary  I  should  notice  with  great  minuteness. 
But  I  will  first  state  what  I  consider  to  be  the  rule 
which  governs  this  Court  in  matters  of  this  kind. 
I  apprehend,  if  words,  which  amount  to  the  offence 
of  brawling,  be  distinctly  proved,  that  the  Court  has 
no  alternative  but  to  pronounce  the  sentence  of  the 
law.  But  the  Court  has  been  in  the  habit,  even 
where  words  of  brawling  have  been  distinctly  estab* 
lished  by  evidence,  of  entering  into  a  further  con- 
sideration, to  see  how  far  such  expressions  have 
been  excited  by  irritating  expressions  on  the  other 
aide ;  and,  under  such  circumstances,  the  Court  has 
considered  itself  justified  in  making  these  matters 
form  a  part  of  its  deliberation,  and  in  diminishing 
the  amount  of  the  costs  in  which  it  condemns  the 
party  proceeded  against,  where  great  provocation 
has  been  given.  It  is  rights  however,  that  I  should 
state  that  there  are  some  expressions  of  brawling  so 
very  gross  and  heinous,  that,  if  proved,  whatever 
might  be  the  provocation  offered,  the  Court  would 
not  apply  this  principle  ;  but  would  then  be  under 
the  necessity  of  condemning  the  party  in  the  whole 
of  the  costs,  leaving  that  party,  if  he  thought  fit,  to 
prosecute  the  other  for  the  expressions  used  by  him. 

I  am  now,  then,  in  the  first  instance,  to  con- 
sider whether  brawling  expressions  have  been 
used  by  Mr.  Hall ;  and  secondly,  supposing  the 
words  are  proved,  whether  there  are  any  matters  of 
mitigation  which  ought  to  govern  the  judgment  of 
the  Co\irt  on  the  question  of  costs.     And  here,  I 
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18S7.       should  state,  that,  according  to  all  principles  of 
'  July  3i8t.     evidence,  in  these  Courts  and  in  Courts  of  coimnon 
mulAw     ^^t  ^^d  in  accordance  with  reason  and  good  seoset 
"^"^       affirmative  evidence,  (unless  it  is  shewn  that  the 
«"<«        person  is  undeserving  of  credit)  must  always  pre- 
•gnnti       ponderate  over  negative  evidence,  for  divers  reasons. 
I  wish  it  further  to  be  observed  that  I  enter  not  in  any 
degree  into  the  propriety  of  what  was  to  be  done  at 
the  vestry.      Every  person,  who  conducts  himself 
with  propriety,,  has  a  right  to  exercise  his  own 
judgment  as    to   the  part  he  takes  at  a  vestry 
meeting. 
It  appears  that  these  gentlemen  arrived  at  the  vestry- 
room  at  about  three  o*clock,  whether  in  pursuance  of 
the  word  ^^  precisely"  in  the  notice,  or  not,  I  think 
unimportant,  and  they  remained  there  a  consider- 
able space  of  time.    During  that  time,  Mrl  Williams, 
the  vicar,  came  at  least  once  to  the  church ;  so  that 
there  was  no  neglect  or  remissness  on  his  part. 
The  result  of  the  evidence  is,  that  these  gentlemen 
waited  till  four  o'clock  before  they  proceeded  to 
business,  and,  being  cognizant  of  the  usage  of  this 
parish,  if  they  had  done  so  before,  there  would  have 
been  too   much  appearance  of  snapping  a  vestry. 
As  soon  as  the  clock  struck  four,  in  the  absence  of 
the  vestry-clerk,  and  of  the  parochial  registers,  as 
well  as  of  the  vicar,  business  is  immediately  pro- 
ceeded with,  and  carried  into  effect  with  no  small 
despatch,  because  it  is  in  vain  to  say,  only  one  reso- 
lution was  passed ;  there  were  two  very  important 
resolutions,  one  postponing  a  church-rate  till  March, 
1837  ;  the  other  to  take  the  books  out  of  the  custody 
in  which  they  were,  and  to  place  them  in  the  hands 
of  Mr.  Elford.     This  last  resolution  is  admitted  to 
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have  been,  drawn  up  when  Mr.  Farlar  was  at  Ken- 
sington. I  think  it  of  no  importance  whether  Mr.  juiy  aiit 
Williams  entered  the  room  a  quarter  past  four 
o'clock,  or  at  twenty  minutes  past  four,  or  at  the 
half-hour.  I  see  no  reason  to  impute  to  him  any 
negligence  in  the  discharge  of  his  duty  :  want  of 
punctuality  had  been  the  order  of  the  day  for  a  long 
time,  and  he  had  been  waiting  for  somebody  else. 

Mr.  Williams,  upon  entering,  was,  I  presume,  a 
little  surprised  at  finding  business  had  commenced^ 
because  it  was  a  little  extraordinary,  and  I  appre- 
hend it  to  be  unusual  in  any  parish  to  commence 
business  without  the  clerk  of  the  vestry,  or  some 
person  experienced  in  such  matters,  to  take  down 
the  proceedings,  and  without  the  parish  officers. 
Whether  Mr.  Williams,  upon  finding  Mr.  Heward 
in  the  chair,  threatened  him  with  an  action,  has 
been  a  matter  of  discussion.  I  do  not  think  the 
evidence  is  satisfactory  on  this  point ;  but  if  I  were 
under  the  necessity  of  coming  to  a  conclusion,  I  am 
inclined  to  say,  that  Mr.  Williams,  in  all  probability, 
may  have  used  some  such  expressions  as  those  im- 
puted to  him,  and,  under  all  the  circumstances  of 
the  case,  I  am  not  much  surprised  at  it,  or  that  Mr. 
Williams  should  have  felt  some  affront  at  the  man- 
ner in  which  the  business  had  been  carried  on. 

Now  I  must  keep  these  two  cases  distinct,  and 
not  introduce  anything  that  comes  out  of  the  pro- 
ceedings against  Mr.  Hall  as  against  Mr.  Farlar, 
and  vice  versd.  Now  then  for  the  charge  against 
Mr.  Hall. 

I  entertain  not  a  doubt,  and  I  do  not  think  that 
the  contrary  has  been  seriously  contended,  that  the 
words  charged  are  words  of  brawling  :  because*  if 
they  are  not,  I  should  be  utterly  at  a  loss  to  under- 
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stand  what  words  do  constitute  brawling.  To  say 
**  You  are  any  thing  but  a  gentleman ;  your  con- 
duct is  disgraceful  to  a  clergyman  ;"  and  "  You  are 
a  disgrace  to  your  cloth  ;**  are  words  which,  in  ray 
opinion,  if  proved,  completely  bring  this  case  within 
the  limits  of  the  law. 

Six  persons  have  been  examined,  in  support  of 
this  charge,  to  whom  Her  Majesty's  Advocate  did 
not  impute  perjury ;  but  it  is  said  that  they  may 
have  been  tutored  by  certain  proceedings  on  the 
part  of  Mr.  Williams,  to  which  I  must  presently 
advert.  The  evidence  of  the  first  witness  (for  it  is 
not  necessary  to  travel  through  the  whole)  is,  that 
Mr.  Hall,  finding  the  majority  opposed  to  his  views, 
said,  addressing  himself  to  Mr.  Williams,  with 
great  warmth,  and  in  a  tone  louder  considerably 
than  his  ordinary  mode  of  speaking,  which  is  very 
low,  •*  Your  conduct  is  disgraceful  to  a  clergyman ; 
you  are  anything  but  a  gentleman  /*  or  "  You  are  a 
disgrace  to  your  cloth."  Now  my  construction  of 
this  evidence  is,  that  it  speaks  positively  to  this  ex- 
pression, "  Your  conduct  is  disgraceful  to  a  clergy- 
man." With  regard  to  the  other,  the  witness 
entertains  a  doubt  whether  it  was,  '*You  are 
anything  but  a  gentleman,'*  or  "  You  are  a  disgrace 
to  your  cloth  ;"  but  it  is  of  no  importance,  for  one  is 
of  the  same  tendency  as  the  other. 

I  need  not  go  through  the  testimony  of  other 
witnesses ;  there  are  some  slight  variations,  but 
supposing  they  are  to  be  believed,  it  is  impossible  to 
say  that  the  offence  of  brawling  is  not  established 
against  Mr.  Hall. 

It  has  been  strongly  pressed,  on  behalf  of  Mr. 
Hall,  that  these  witnesses,  previous  to  their  examina- 
tion, had  had  interviews  with  Mr.  Williams ;  that 
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papers  had  been  put  into  their  hands,  and  that  their 
evidence  is  in  conformity  to  those  papers  rather  than 
to  their  recollection.  I  regret  to  say  that  I  think  it 
was  not  right  or  fitting  that  these  proceedings 
should  have  taken  place  with  the  witnesses.  I  make 
allowance  for  the  difficulty  of  procuring  evidence 
under  the  circumtances  ;  but  if  it  is  necessary  that 
witnesses  should  be  examined  in  this  manner  pre- 
viously,  it  is  more  safely  done  by  the  proctor  in  the 
cause,  one  over  whom  the  Court  has  a  control,  than 
by  the  individual  promoting  the  suit :  and  therefore 
I  cannot  but  express  considerable  regret  that  these 
witnesses  should  have  had  their  memories  refreshed 
in  the  way  Mr.  Williams  thought  proper  to  have 
recourse  to.  But  I  cannot  for  that  reason  travel  to 
the  conclusion  that  they  deposed  entirely  according 
to  the  tenor  of  the  papers  put  into  their  hands,  (a) 
I  see  no  reason  to  suppose  so  at  all,  and,  looking  at 
the  means  there  are  of  disproving  their  evidence,  if 
they  had  spoken  falsely,  I  think  this  evidence,  for 
the  most  part,  is  honest  evidence,  although  there 
may  be  expressions  which  I  should  have  desired 
to  see  spared. — And  how  is  it  encountered  ?  Simply 
by  the  evidence  of  persons  who  say  they  did  not 
hear  the  expressions ;  nor  is  it  probable  that  any 
one  witness  would  have  heard  the  whole,  nor  is  it 
likely  that  one  witness  would  recollect  the  whole. 
Upon  the  principle  I  have  already  stated,  where 
there  is  affirmative  evidence,  I  am  bound  to  take 
that  in  preference  to  negative  evidence,  and  in  doing 
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(a)  Some  of  the  witnesses,  on  the  part  of  the  promoter,  admitt^» 
on  interrogatory,  that  they  had  been  shewn  memoranda  made  by  the 
promoter,  of  the  words  used  by  Mr.  Hall  and  Mr.  Farlar  at  the 
meeting. 
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against 
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SO,  I  do  not  mean  to  impute  to  those  wiio  ha?e 
sworn  that  they  do  not  believe  the  expressions  were 
used,  a  wilful  departure  from  the  truth.  .  I  might 
easily  point  out  reasons  for  the  discrepancy  of  evi- 
dence. It  is  not  to  be  expected  that  different 
witnesses  should  speak  to  the  same  facts;  and  hardly 
two  of  them  give  the  same  account  of  the  transac- 
tion ;  and  I  never  would  believe  witnesses  who  did 
depose,  under  such  circumstances,  to  the  same  &cta 
in  exactly  the  same  manner* 

I  am  under  the  necessity,  therefore,  of  sajring, 
that  I  am  of  opinion  that  the  charge  against  Mir. 
Hall  is  proved,  and  then  I  come  to  this  question  ; 
whether  there  be  any  extenuating  circumstances, 
which  ought  to  induce  m^  to  withhold  the  necessary 
sentence  of  the  law  ?  namely,  the  condemnation  of 
Mr.  Hall  in  the  whole  of  the  costs.  I  greatly  regret 
that  the  proceedings  should  have  gone  to  the  length 
they  have ;  at  the  same  time,  I  do  not  think  any 
peculiar  blame  is  attributable  to  either  party ;  be- 
cause, if  Mr.  Hall  believed  he  had  not  made  use  of 
the  expressions,  it  was  natural  that  he  should  wish  to 
defend  himself,  and  he  had  a  right  to  plead  for  that 
purpose,  anything  which  might  have  been  said  by 
Mr.  Williams  in  the  way  of  provocation. 

Now  the  only  expression  which  is  relied  upon, 
as  extenuating  Mr.  Hall's  offence,  is  the  following : 
^*  If  you  think  you  hold  any  place  in  my  estimation, 
you  are  very  much  mistaken.''  I  must  first  see 
whether  these  words  are  proved;  and  I  am  of 
opinion  that  they  are  proved,  as  laid  by  Mr.  Hall. 
The  next  question  is,  whether  they  are  of  such  a 
tenor  and  meaning  as  would  produce  the  effect  con- 
tended for  by  Mr.  Hall  ?   Here  arises  a  considerable 
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difficulty  as  to  the  time  when,  and  the  circumstances 
under  which  these  words  were  spoken ;  and  I  am 
utterly  unable  to  fix  the  time  or  the  circumstances 
with  any  thing  like  due  precision.  I  must  say  that, 
in  my  judgment,  these  were  words  of  provocation  ; 
that  they  are  words  denoting  contempt,  and  what  so 
much  excites  irritating  feelings  as  words  of  con- 
tempt? It  is  not  in  human  nature  patiently  to 
submit  to  expressions  deuoting  contempt.  Thinking 
that  Mr.  Williams  used  these  words,  I  am  bound  to 
consider  them  in  pronouncing  my  judgment,  which 
is  this: — that  Mr.  Hall  be  suspended  from  entering 
the  Church  for  the  space  of  one  week,  and  that  he 
be  condemned  in  the  costs,  save  and  except  thirty 
pounds. 


1837. 
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I  now  proceed  to  the  consideration  of  the  next 
case. 

'  The  charge  against  Mr.  Farlar  is  that  of  add  resil- 
ing these  words  to  Mr.  Williams .  ^'  You  fancy 
yourself  the  sultan  of  Hendon  ;  but  I  am  come  to 
teach  you  that  we  are  not  living  in  Barbary,  and 
that  you  have  not  Turks  to  deal  with  ;"  and  shortly 
afterwards:  ''Your  impudence  is  unequalled  by 
all  the  parsons  of  Surrey ;"  and  ''  You  are  anything 
but  a  gentleman."  There  is  no  doubt  some  dis- 
crepancy as  to  whether  the  word  "  Tartary  "  was 
not  used  instead  of  ''  Barbary ;"  but  there  can  be 
no  doubt  that  some  of  the  expressions  were  used, — 
as  "  You  are  anything  but  a  gentleman  ;" — "  You 
have  more  impudence  than  even  the  Surrey  parsons.'^ 
I  must  say  that, .  as  to  the  expre^on  oS  **  Sorrey 
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parsons/'  I  entertain  considerable  doubt — I  cannot 
make  sense  of  that  expression. 

The  witnesses  are  the  same  in  this  case  as  in  the 
other ;  bat  this  case  is  stronger  as  to  the  endence, 
becanse  one  of  the  witnesses  for  the  defence  estab- 
lishes brawling  beyond  all  doubt.  He  deposes  to 
the  words  **You  are  a  disgrace  to  your  cloth." 
It  is  clea^  that  this  observation  is  a  brawling  obser- 
vation. 

The  conclusion,  then,  to  which  I  come  is,  that 
the  evidence  establishes  the  charge  in  this  case,  and 
it  remains,  in  this  as  in  the  preceding  one,  to  see 
whether  anything  was  said  by  Mr.  Williams  which 
ought  with  propriety  to  induce  me  to  exercise  any 
discretion  with  respect  to  costs. 

Two  circumstances  are  stated  on  behalf  of  Mr. 
Farlar ;  one  is,  that  Mr.  Williams  said  to  him, 
''  Such  tricks  may  do  at  Kensington,  but  they  will 
not  do  at  Hendon."  The  other  circumstance  is,  that 
when  Mr.  Farlar  did  not  aspirate  the  letter  "  H,** 
Mr.  Williams  noticed  it,  and  told  him  it  was* 
**  Hendon,"  and  not  "  Endon." 

With  respect  to  the  first,  I  think  I  am  justified  in 
saying  that  the  burthen  of  proof  has  been  discharged, 
and  that  the  evidence  does  establish  the  fact,  that  the 
expression,  '^  Such  tricks  may  do  at  Kensington, 
but  they  will  not  do  at  Hendon,''  did  escape  the 
lips  of  Mr.  Williams.  As  to  the  other,  I  have  no 
doubt  that  Mr.  Williams  did  notice  the  non-aspira* 
tion  of  the  letter  *'  H  ;"  the  dispute  is,  whether  it 
was  done  in  a  mild  or  jeering  manner?  which,  in  the 
heat  and  excitement  of  the  moment,  might  have 
been  the  case,  and  very  likely  to  have  given  very 
great  offence  to  Mr.  Farlar.     If  Mr.  Williams  did 
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80  commit  himself,  by  speaking  in  a  jeering  manner, 
it  was  calculated  to  give  great  offence  to  Mr.  Farlar,  July  3isi 
and  his  reply  shews  that  there  was  an  impression  on 
his  mind  that  Mr.  Williams  was  ridiculing  him ; 
and  it  is  unfortunate  that  Mr.  Williams,  considering 
his  station  and  office,  did  not  shew  himself  more  his 
own  master.  It  must  be  recollected  that  the  clergy- 
man of  the  parish  ought  to  consider  himself  superior 
to  his  parishioners,  and  no  provocation  ought  to 
tempt  him  to  deviate  from  temper  and  calmness,  or 
induce  him  to  place  himself  on  a  level  with  ordinary 
vestrymen.  The  same  expression  from  an  ordinary 
vestryman  would  be  less  censurable  than  from  the 
clergyman,  whose  duty  it  is  to  keep  the  peace  and 
set  an  example  to  others.  I  think  that  both  the  cir* 
cumstances  were  calculated  to  increase  the  excite- 
ment in  Mr.  Farlar's  mind,  and  that  they  cannot  be 
justified  on  the  part  of  Mr.  Williams ;  and  so  think- 
ing, I  believe  I  shall  come  to  a  right  and  just  con- 
clusion, if,  in  this  case,  as  in  the  preceding,  I 
condemn  the  party  in  the  costs,  remitting  thirty 
pounds :  with  the  same  sentence  of  a  week's  sus- 
pension. 


VOL   I. 
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BuTLiN  agaxMt  Barry. 


Judgment. 
Sir  Herbert  Jenner. 
18S7.  The  question  in  this  case  respects  the  validity  of 

September  6th.  ^  paper  propounded  as  the  last  will  and  testament 
B^^^      of  Mr.  Pendock  Barry,  formerly  Neale,  of  ToUer- 
^i^       ton  Hall,  Nottinghamshire,  who  died  on  the  18th 
. — :'      of  March,  1833,  at  the  age  of  between  seventy-five 
drawn  b}r*i!^     Bud  sevcuty-six,  B  widowcr,  leaving  behind  him 
whkh^a  cSn-  #  ^^  ^^^J  SOU,  Mr.  Pcudock  Barry  Barry,  his  heir-at- 

^iS^J^riiw  ^^^»  ^°^  *^^  ^°^y  P^™^^  entitled  to  the  personal 
10  himMifaiid   estate  of  the  deceased  in  case  he  had  died  intestate. 

to  the  medical 

roan  ami buUer  The  deccasod  WBS  tenant  for  life  of  landed  estates 
excluding  an  '  of  the  value  of  between  three  and  four  thousand 
pniumption*  B-ycar,  to  which  the  son  succeeded.  The  personal 
agabrtlhlTM^  property  amounts  to  about  thirteen  thousand  pounds, 
ImuI^^^  the  whole  of  which  is  given  by  the  will  propounded 
evidence  to  to  pcrsous  who  BTc  in  no  degree  related  to  the  de- 
the  act  if  the  ccBsed.  The  wlll  is  dated  on  the  14th  of  September, 
taryaciof^e*  1827,  Bud  it  purports  to  havc  been  executed  in  the 
dlJj'thl'cirV"    presence  of  three  witnesses,  the  Rev.  Leonard  Chap- 

roSdJnt^.  ^^^  (^^^  ^*^^  ^^  ^^^  lifetime  of  the  deceased),  Dr. 
dence  being      Davidsou,  Bud  Dr.  Marsdeu,  who  attested  the  exe- 

giren  of  the  ' 

capacity  of  the 

deceaMd  and  of  his  knovrled^  of  the  contents  of  the  instrnment,  the  Court  pronounced  fbr  the 

will  and  condemned  the  ion  in  costs  from  the  time  of  giving  in  his  allegation. 
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cutioD  of  it. .    By  this  will  3000/.  are  given  to  the       1887* 
deceased's  butler,  Samuel  Whitehead,    who  had  SeptembwM. 
lived  with  him  in  that  capacity  since  1810,  and      Butliw 
300/.  to  Mrs.  Whitehead,  his  wife,  who  had  been      S^H^^. 
housekeeper  to  the  deceased  since  1823 ;  3000/.  to 
Mr.  Percy,  his  solicitor,  and  2000/.  to  Mr.  Butlin, 
his  medical  attendant,  together  with  the  residue  of 
the  property,  after  payment  of  some  small  legacies 
to  the  servants,  and  this  gentleman  is  appointed 
sole  executor.     The  sum  of  10,000/.  had  been  se- 
cured oil  the  real  estate  for  the  benefit  of  the  de- 
ceased's daughter,  and  to  this  the  deceased  suc- 
ceeded, on  the  death  of  his  daughter,  intestate  and 
a  spinster,  in  1821,  and  this  constituted  a  charge 
on  the  real  estate  in  exoneration  of  the  personalty. 
The  will  was  prepared  by  Mr.  Percy,  who  had  been 
the  deceased's  i^nt  smd  solicitor  for  many  years, 
and  was  executed  in  duplicate  in  his  office ;  it  is 
propounded  by  Mr.  Butlin,  the  executor,  and  is 
opposed  by  Mr.  Barry  Barry,  the  son. 

The  proceedings  in  the  cause  commenced  in 
1833,  and  it  is  proper  that  I  should  state  a  few  cir- 
cumstances accounting  for  the  delay  which  has 
occurred.  The  pleas  were  long,  and  objections  were 
taken  to  some  parts  of  the  evidence ;  many  of  the 
objections  were  sustained  by  tHe  Court,  and  from 
that  decision  of  the  Court  an  appeal  was  interposed 
to  the  Privy  Council,  but  the  Judicial  Committee 
pronounced  against  such  appeal  and  remitted  the 
cause,  (a) 

(a)  The  cause  came  on  for  hearing  on  the  30th  of  November, 
1835,  and  was  continued  for  several  days,  and  much  discussion 
took  place  as  to  the  admissibility  of  parts  of  the  depositions  of  the 
witnesses.     In  the  first  place  an  objection  was  taken  to  the  tes- 
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1887.  When  the  cause  again  came  on,  the  arguments 


September  5th.  of  counscl  occupicd  Several  days,  and  the  Court 
B^w      thought  it  to  be  its  duty  to  take  time  to  consider  its 


ugain$t 

BABIIYi 


timony  of  John  Gh>iigb,  the  managing  clerk  of  Mr.  Percy,  who 
drew  the  will ;  he  had  been  examined  on  Mr.  Butlin's  fint  al- 
legation, which  pleaded  the  instructions  for,  and  the  execution  of 
the  will ;  the  witness  was  not  nresent  when  any  instructions  were 
given,  nor  when  the  will  was  executed. 

Lushington  and  Addama, 
The  first  objection  is,  that  Mr.  (Sough  ought  not  to  have  been 
examined  at  aU  upon  this  plea,  which  is  not  the  usual  common 
condidit.  He  does  not  prove  that  the  will  was  drawn  after  in- 
structions had  been  given ;  he  knows  nothing  of  instructions  ;  nor 
does  he  prove  execution,  he  was  not  present  and  can  say  nothing 
on  the  point.  But  supposing  Mr.  Gbugh  to  be  a  competent 
witness  on  this  plea,  the  next  objection  is  to  parts  of  his  deposi- 
tion. The  witness  speaks  to  instructions  being  given,  from  a 
memorandum  written  by  Mr.  Percy,  if  this  were  lEdlowed  any 
party  could  furnish  evidence  for  his  own  purposes  ;  a  witness  can- 
not refer  to  a  memorandum  not  written  by  himself;  the  whole 
comes  to  this,  the  witness  deposes  to  a  fact  because  A.  Bi  made  a 
memorandum  to  that  effect.  In  this  case  there  are  no  instractions 
from  the  deceased,  and  the  party  himself  makes  a  memorandum, 
in  order  to  supply  the  defect :  the  witness  says  "  none  of  the 
entries  relating  to  the  deceased  are  in  my  handwriting  ;'*  the  book 
then  was  not  admissible  for  the  purpose  of  refreshing  his  memory. 
The  witness  ought  only  to  depose  to  facts  within  his  own  know- 
ledge, or,  what  he  heard  from  the  deceased  himself,  he  goes  on  to 
depose  **  by  reference  to  the  office  journal," — ^this  is  inadmissable. 

The  King*a  Advocate  and  PhiUimore. 
The  allegation  on  which  this  witness  has  been  examined,  is 
somewhat  different  fit>m  a  condidit,  because  of  the  death  of  one  of 
the  attesting  witnesses,  but  in  other  respects  it  is  the  same,  and  it 
was  competent  to  the-  party  to  examine  Mr.  Gough  upon  it, — 
upon  the  plea  as  to  the  drawing  up  of  the  will,  the  person  wbo 
drew  the  will  may  surely  be  produced  as  a  witness.  As  to  the 
second  objection,  the  witness  had  a  right  to  refer  to  the  journal  in 
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opinion,  tather  than  to  delay  proceeding  with  the       1837. 

other  business.  September  5tb. 

The  first  allegation  propounding  the  will  was  in       BmTw 

againtt 

order  to  fix  the  dates,  he  says  "  I  daily  saw  the  journal,"  it  was  ^*"^' 

not  therefore  the  private  journal  of  Mr.  Percy  but  the  journal  of 
the  office — ^they  dted  Burrough  v.  Martin,  (a) 

Sir  Herbert  Jsnnsr. 
Two  objections  have  been  taken  to  the  evidence  of  John  Gough, 
the  clerk  to  Mr.  Percy,  a  l^atee,  and  the  drawer  of  the  will  pro- 
pounded. The  first  objection  was  to  the  whole  of  the  testimony  of  Upon  an  alle- 
this  witness,  on  the  ground  that  he  ought  not  to  have  been  produced  §J**^^?1?*?°* 
upon  the  plea;    that  the  plea  was  not  a  condidit,  but  that  it  forthednwiiig 

merely  pleaded  instructions  firom  the  deceased  and  execution  in  «p««Mitheei©- 

ciiuoD  Ota 
the  presence  of  the  witnesses  whose  names  are  subscribed  tkeretOf  wUl»  the  deik 

and  it  is  contended  that  no  one  could  be  properly  produced  to  ^^  ^JJJ'  ^ 

prove  this,  but  those  who  took  the  instructions,  or  those  who  at-   he  knew  no« 

tested  the  execution  :  but  with  the  exception  of  these  words  the  ?***f8f  ®J** 

*  mstrucaoDS  or 

plea  is  the  same  as  the  usual  condidit — ^the  witness  cannot  prove  oftbeeiecu- 
instructions,  but  he  might  prove  reading  over ;  he  might  have  ^^^>  j*  *.ff1^" 
been  then  present,  and  not  at  the  execution ;  if  the  attesting  wit- 
nesses were  dead,  the  Court  in  such  case  could  have  had  no 
evidence  of  reading  over,  or  of  any  circumstances  attending  the 
making  of  the  will  at  all.     I  think  it  would  be  going  beyond  any- 
thing ever  yet  done  in  this  Court  if  this  objection  were  held  to  be 
good.     To  come  then  to  the  particular  parts  of  the  evidence  ob-  j^^  ^^^^  {^  ^ 
jected  to,  with  respect  to  the  reference  to  the  journal,  I  think  •olicitor't  office 
that  the  witness  when  speaking  of  facts  within  his  own  knowledge  ^  fMUwithin 
might  refer  to  the  journal  in  order  to  fix  the  date ;  the  journal  it  h»  own  know- 
seems  was  kept  in  the  office,  and  the  entries  were  made  by  the  i^  tbe^'^officr 
persons  who  did  the  business  ;  it  would  not,  however,  be  com-  journal**  in 
petent  to  the  witness  to  speak  to  the  facts  themselves  from  the  ^^i^  ^f  ^^^ 
books.    With  regard  to  the  entries  made  by  Mr.  Percy,  they  are  ^^j  bnt  can- 
clearly  not  evidence,  nor  in  the  nature  of  evidence,  otherwise  as  was  i^ctB  (not 
observed  by  counsel,  a  party  might  fabricate  evidence  for  his  own  J^**"^^**  v 
purposes.  from  entries  in 

The  Court  durected  those  parts  of  the  evidence  of  the  witness,  the  journal, 
which  were  founded  upon  the  entries  themselves  in  the  journal  handwriting, 
to  be  expunged.  ' 

(a)  2C8mpb.  112. 
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18S7.  effect  a  common  candidUf  pleading  in  substance  the 
September  6di.  ^^'^w  and  execution  ;  an  additional  article  being 
^^ —  necessary,  in  consequence  of  the  death  of  one'of  the 
H^ifut  attesting  witnesses — on  that  plea  four  witnesses 
have  been  examined.  The  first  allegation  on  be- 
half of  the  son  consisted  of  forty-five  articles,  setting 
forth  the  history  of  the  deceased  almost  from  his 
birth,  upon  which  sixty-three  witnesses  have  been 
examined — and  no  fewer  than  forty-nine  upon  the 
second  article.  A  responsive  allegation,  on  behalf 
of  the  executor  consisted  of  forty-eight  articles,  on 
which  forty-three  witnesses  have  been  examined, 
and  additional  articles  were  afterwards  given  in,  on 
which  two  witnesses  were  examined.  A  further 
allegation  bn  behalf  of  the  son  was  admitted,  con- 
sisting of  twelve  articles,  on  which  nineteen  wit- 
nesses have  been  examined.  After  publication,  an 
exceptive  allegation  was  admitted,  consisting  of 
three  articles,  on  which  eighteen  witnesses  have 
been  examined.  So  that  there  have  been  five 
pleas,  consisting  of  one  hundred  and  thirteen  arti- 

Further  objectioDs  were  taken  to  parts  of  the  depositions 
of  the  witnesses,  both  on  the  one  side  and  the  other,  and  the 
Court  having  admitted  some  of  the  objections  on  behalf  of  Mr. 
Butlin,  and  overruled  some  of  the  objections  on  behalf  of  Mr. 
Barry,  the  proctor  of  Mr.  Barry  allied  an  appeal,  and  the  usual 
steps  were  taken  by  him  and  an  inhibition  and  citation  were  served 
upon  the  proctor  of  Mr.  Butlin,  to  which  he  appeared  under  pro- 
test, alleging  that  the  order  of  the  judge  complained  of  was  not  an 
appealable  grievance ;  that  the  whole  hearing  of  a  cause  was  but 
one  continuous  act,  and  that  it  is  not  competent  to  a  party  to  in- 
terpose an  appeal  until  sentence  be  given  in  the  cause ;  and  the 
Judicial  Committee  being  of  that  opinion,  the  protest  was  sustained 
with  10/.  costs  and  the  cause  remitted,  (a.) 

•  (a)  See  Moore's  Privy  Council  Cases,  Vol.  1,  p.  98. 


prerogPative  court  of  canterbury.  619 

cles,  on  which  one  hundred  and  forty-nine  wit-       18S7. 


nesses  have  been  examined.  The  interrogatories  September  5th. 
and  exhibits  are  very  numerous  and  at  great  length,  BunjN 
and  I  must  say  that  this  mass  of  evidence,  unpre-  Sakbt. 
cedented  in  this  Court,  and  the  accumulation  of 
expense  caused  thereby,  are  utterly  disproportionate 
to  the  question  at  stake  between  the  parties,  13,000/. 
or  14,000/.  The  Court  will  endeavour  to  prevent 
the  recurrence  of  such  inconvenience  and  injustice, 
which  tends  to  reflect  no  degree  of  credit  on  the 
manner  in  which  the  proceedings  of  the  Court  are 
conducted.  It  is  certainly  true,  that  the  case  pre- 
sents itself  to  the  Court  in  a  peculiar  shape ;  the 
win  was  prepared  by  the  deceased's  solicitor,  for 
his  own  benefit  and  that  of  the  deceased's  medical 
attendant  and  butler,  all  strangers  in  blood,  and 
the  latter  having  acquired  an  influence  over  him. 
This  creates  a  strong  presumption  against  the  act 
and  which  can  only  be  repelled  by  strong  and  clear 
evidence.  The  Court  cannot  presume  anything  in 
favour  of  such  a  will,  still  the  presumption  against 
it  may  be  repelled ;  and  the  question  is,  whether, 
according  to  the  principles  of  this  Court,  the  evi- 
dence is  sufficieut  for  that  purpose. 

Now  the  principles  applicable  to  such  a  case  are 
to  be  collected  from  a  variety  of  cases  in  this  Court, 
sanctioned  by  other  Courts,  {Paske  v.  OUattj  (a)  In-    \ 
gramy.  Wyatt^ ( h) and  other  cases, founded  upon  pre-    \ 
cedents  in  the  earliest  times,)  the  result  of  which  is,     \ 
that  where  a  paper  has  been  drawn  up  by  a  person     \ 
for  his  own  benefit,  or  where  he  takes  a  considerable     ) 
benefit  under  it,   the    presumption  lies  strongly      \ 
against  the  act,  and  it  requires  to  be  proved  by  satis-      i 

(a)  2  PhiU.  323.  (6)  4  Hagg.  Eccl.  Rep.  384. 
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i887,     ^  factory  evidence  dehors  the  instrument,  that  it  was 
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September  6tbi  the  free  and  voluntary  act  of  a  capable  testator  and 
B^^  I  executed  with  a  full  knowledge  of  its  contents  and 
effect.  This  presumption  is  still  stronger  where  an 
only  son  is  excluded,  and  requires  to  be  removed 
by  clear  evidence  of  rational  motives  in  the  deceased 
to  make  such  a  disposition,  by  parol  evidence,  the 
res  gestcBy  or  documentary  evidence,  which  is  the 
strongest  of  all. 

What  then  is  the  case  set  up  by  the  son  in  oppo- 
sition to  the  will  ?  the  second  article  of  Mr.  Barry 
Barry's  allegation  pleads,  that  the  deceased  through- 
out his  life  was  a  person  of  very  weak  and  slender 
capacity,  that  he  was  educated  in  part  at  Harrow 
School,  and  from  thence  was  removed  to  .Oxford, 
where  he  resided  at  intervals  for  about  four  years, 
but  that  he  quitted  the  University  without  taking 
any  degree  ;  that  at  the  University  he  acquired  a 
habit  of  drinking  to  excess  in  which  he  ever  after 
indulged,  and  by  which  his  mental  ikculties  became 
still  further  weakened  and  impaired ;  and  that  from 
such  and  other  causes  he  became  a  mere  passive 
instrument  in  the  hands,  and  solely  and  entirely 
under  the  undue  influence  and  control,  of  those 
persons  immediately  about  him  successively,  by 
certain  of  whom  the  execution  in  fact  of  the  pre- 
tended will  was  unduly  procured. 

The  third  pleads — that  in  1780,  the  deceased, 
who  was  at  the  time  about  twenty-three  years  of 
age,  intermarried  with  Susanna  Neale,  his  first 
cousin  ;  that  the  said  Susanna  Neale  was  a  lady  of 
great  sense  and  discretion,  and  from  the  time  of 
her  marriage  until  her  death  in  1811,  exclusively 
.managed  all  the  deceased's  affairs;  that  she  re- 
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ceived  and  paid  all  monies,  wrote  all  letters  (some       1887. 
of  which  were  afterwards  copied  by  the  deceased),  September  6di. 
filled  up  all  checks,  (to  which  the  deceased  only       smlii 
affixed  his  signature)  and  transacted  all  matters  of      bTkbt, 
business  whatsoever ;  and  that  the  diflferent  agents 
and  attomies,  as  well  those  of  the  deceased  him- 
self, aa  for  the  most  part  those  of  the  persons  with 
wliom  the  deceased  nominally  transacted  any  mat- 
ters of  business,  constantly  and  upon  all  occasions, 
addressed  themselves  exclusively   to,   and   really 
transacted  such  matters  of  business  with,  the  said 
Susanna  Neale* 

The  fourth  pleads — that  during  the  lifetime  of 
the  said  Susanna  Neale,  the  servants  of  the  de*  • 
ceased  had  orders  not  to  contradict  him  and  to 
keep  a  strict  watch  over  him  to  prevent  his  doing 
mischief  to  himself  or  others;  that  he  frequently 
destroyed  property,  as  watches  and  other  articles  of 
value ;  that  he  would  frequently  seat  himself  on  the 
box  of  a  carriage  (in  which  there  were  no  horses) 
in  a  box -coat  and  with  a  whip  in  his  hand  and  pre- 
tend to  drive ;  that  he  often  saddled  one  of  his  men 
and  then  mounted  on  the  saddle  booted  and  spurred^ 
and  pretended  to  be  riding ;  that  after  he  had  gone 
up  to  his  bed-room  and  undressed  for  the  night,  he 
often  threw  his  clothes  out  of  window  ;  that  he  was 
seldom  or  ever  trusted  with  the  possession  of  money 
to  any  considerable  amount,  and  was  utterly  unable 
to  compute,  so  that  in  reckoning  up  even  very  small 
sums,  he  had  always  recourse  to  his  fingers,  and 
could  seldom  notwithstanding  perform  the  opera- 
tion correctly  ;  that  during  the  lifetime  of  his  said 
wife,  the  conduct  of  the  deceased  was  in  all  respects 
silly,  childish,  and  irrational,  and  he  was  generally 
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Barry. 


considered  to  be  and  was  treated  as  a  person  who 
was  childish  and  imbecile. 

So  that,  according  to  this  plea,  the  deceased  was 
wholly  incapable  of  managing  his  a&irs  or  of  trans- 
acting any  business,  and  was  never  competent 
to  do  so,  and  it  would  have  been  impossible^ 
had  this  imbecility  of  mind  been  proved,  to  say 
that  the  will  could  be  valid.  The  first  question  for 
the  Court  to  determine,  therefore,  is  the  degree 
of  incapacity  proved  in  the  cause.  But  it  is  ad- 
mitted that  Mr.  Barry  has  overstated  his  case,  for 
it  was  not  contended  in  the  argument  that  the  de- 
ceased was  wholly  intestable,  or  actually  insane  or 
an  idiot ;  but  that  he  was  naturally  of  a  weak  and 
imbecile  mind  dnd  liable  to  impositi<Ni :  now  weak- 
ness of  mind  and  imbecility  are  indefinite  terms, 
and  in  respect  to  the  meaning  of  which  no  two  per- 
sons agree.  The  degree  of  capacity  is,  therefore,  a 
question  for  the  consideration  of  the  Court,  and  it 
is  one  upon  which  the  witnesses  differ  materially 
from  each  other;  one  considering  the  same  act 
rational  and  consistent  with  sound  sense  which 
another  pronounces  irrational  and  absurd.  It  be- 
comes necessary,  .therefore,  to  compare  the  testimony 
of  the  witnesses  upon  this  point.  Some  of  the  facts 
deposed  to  occurred  twenty,  thirty,  and  even  fifty 
and  sixty  years  before  the  time  when  the  witnesses 
were  examined,  and  how  can  the  Court  rely  upon 
depositions  after  such  a  length  of  time  ?  Some  of 
the  facts,  respecting  the  conduct  of  the  deceased, 
are  isolated  instances  from  which  the  Court  cannot 
draw  inferences  as  to  his  usual  habits,  or  as  to  the 
general  character  and  complexion  of  his  mind. 
Having  travelled  through  this  mass  of  evidence 
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over  and  over  ligain,  the  Court  does  not  feel  itself  1887. 
called  upon  to  go  into  the  details  given  by  every  September  6th. 
one  of  the  witnesses, — a  task  beyond  its  physical  Bimn 
powers;  the  utmost  that  can  be  required  of  the  |^^. 
Court  is,  to  state  the  result  of  the  evidence^  dwell- 
ing more  minutely  upon  the  most  important  parts. 
(The  Court  then  gave  a  summary  of  the  history 
of  the  deceased.  In  1772,  he  came  into  the  pos- 
session of  the  property  under  the  will  of  his  uncle. 
The  landed  estates  being  strictly  entailed  upon  the 
deceased's  only  son.  In  1780,  the  deceased  mar- 
ried his  first  cousin,  Miss  Neale  (his  own  name), 
and  the  issue  of  this  marriage  was  a  daughter  and  a 
son,  the  former  being  one  year  older  than  the 
latter,  who  was  born  in  1783.  In  1811,  (when  he 
took  the  name  of  Barry)  his  wife  died,  and  shortly 
after,  the  daughter  left  her  Other's  house  and  went 
to  live  at  Bath,  where  she  died  in  1821.  In  July, 
1813,  the  son  left  ToUerton  Hall,  under  peculiar 
circumstances,  previous  to  which  the  father  and  he 
had  lived  on  terms  of  great  afiection,  and  the  de- 
ceased continued  to  write  affectionately  to  his  son 
till  1814,  when  he  withdrew  his  regard  from  him. 
The  deceased  lived  at  ToUerton  in  seclusion,  never 
receiving  visits  from  persons  in  the  neighbourhood, 
and  seldom  going  beyond  the  limits  of  his  own 
property.  His  amusements  were  of  a  frivolous  and 
trifling  character;  he  was  shy  and  timid,  and  it 
is  stated  that  he  was  restrained  by  his  i>utler. 
Whitehead,  who  had  acquired  an  influence  over 
him.  He  was  in  the  habit  of  lying  in  bed  during 
a  great  part  .of  the  day,  his  usual  hour  of  rising 
being  three  o'clock,  and  of  drinking  to  excess.  In 
1819,  the  son  filed  a  bill  in  Chancery  against  his 
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1837.  father  for  an  injunction  to  prevent  waste  on  the 
September  Mb.  estate,  and  for  an  inventory  of  certain  plate,  being 
3~^  heir-looms,  and  the  father  not  having  filed  an 
againtt  answcr  in  the  following  year,  the  son  sued  out  an 
attachment  against  him,  upon  which  the  answer 
was  given.  In  December,  1819,  Mr.  Barry  Barry 
went  down  to  Tollerton  to  see  his  father,  but  was 
refused  access  to  him,  and  on  the  ensuing  day  the 
deceased  proceeded  to  Nottingham,  and  swore  the 
peace  against  his  son.  In  1821,  on  the  death  of 
his  daughter,  the  deceased  came  into  possession  of 
the  property  settled  upon  her,  which  was  made  a 
charge  upon  the  real  estates.  In  1829,  the  deceased 
went  to  Buxton  for  a  short  time,  and  having  i^- 
turned  to  Tollerton  Hall,  he  continued'  there  till  his 
death  in  1833.) 

The  case  in  argument,  on  the  part  of  the  son,  is 
one  of  original  imbecility  of  mind,  increased  by 
habits  of  intemperance,  rendering  the  deceased  in- 
competent to  transact  any  business,'  and  there  are 
witnesses  who  go  the  whole  length  of  the  pka: 
these  are  mostly  servants,  many  of  them  in  the 
service  of  Mr.  Barry  Barry.  Byt  the  Court,  from 
long  experience,  is  aware  that  the  opinion  of  such 
persons,  as  to  capacity,  is  of  all  others  most  to  be 
distrusted.  Where  these  witnesses  speak  to  facts, 
the  Court  will  not  distrust  them  either  from  the 
circumstance  of  their  being  servants,  or  that  of 
their  being  in  the  service  of  the  party  ;  it  is  only 
that  part  of  their  evidence  which  contains  com- 
ments upon  or  influences  from  &cts,  which  the 
Court  distrusts. 

It  must  be  admitted  that  the  deceased  was  a  man 
of  weak  mind.    What  is  the  idea  which  that  term 
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presents  to  the  minds  of  individuals  best  able  to      1837. 

form  an  opinion.  September  6lh. 

Russell,  who  lived  with  the  deceased  for  nearly  ^^^ 
twenty  years,  (and  is  now  butler  to  Mr.  Barry  ^^^^ 
Barry),  describes  him  as  a  man  of  very  weak  mind, 
but  not  an  idiot ;  as  shy,  timid,  and  afraid  of  seeing 
strangers.  He  seldom  drank  less  than  tw^o  bottles 
of  port  a  day,  sometimes  three.  Whitehead  exer- 
cised an  influence  over  him. 

Chatfield,  the  deceased's  groom,  noW  in  Mr. 
Barry  Barry's  service,  says  the  deceased  was  of 
weak  mind,  not  like  other  gentlemen. 

Duke,  the  gardener,  who  was  in  the  deceased's 
service  for  twenty-four  years,  and  very  much  with 
him,  states  that  he  was  a  man  of  very  weak  mind, 
and  under  the  influence  of  Whitehead.  He  speci- 
fies absurd  acts  done  by  the  deceased  in  the  garden, 
and  others  which  would  go  to  shew  that  he  was 
insane. 

C.  Russell,  the  deceased's  coachman,  says  he  was 
not  like  other  gentlemen ;  he  was  all  of  a  tremble 
if  he  had  to  do  with  strangers.  Mrs.  Neale  managed 
his  affairs.  He  cannot  say  he  was  childish,  but  he 
was  not  a  gentleman  **  of  parts."  He  could  not 
count  without  the  use  of  his  fingers. 

Millicent  Naylor,  an  attendant  upon  Miss  Neale, 
represents  the  deceased  as  not  only  incapable  of 
managing  his  aflBiirs,  but  approaching  to  idiotcy ; 
as  not  better  than  a  child  of  a  year  and  a  half  old. 

Dyson,  who  had  opportunities  of  witnessing  the 
conduct  of  the  deceased,  says  he  was  not  quite  an 
idiot,  but  a  very  simple  gentleman,  and  quite 
overruled  by  those  about  him.  He  used  to  indulge 
in  drink — two  bottles  a  day.  He  was  a  poor  weak 
creature  in  the  hands  of  Whitehead. 


626  CASliS   DBTBRMIIIED   IN   THE 

I8S7.  Barlow,  a  tenant  <^  the  deoesed,  describes  him 

Stptomber  6U1.  as  a  poor  weak  creature,  quite  unable  to  manage  his 
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SCabt.  Stones,  a  coaeh-maker,  represents  that  he  was 

weak  and  imbecik,  and  that  he  gave  absurd  direc- 
tions; but  he  admits  that,  for  forty  years,  he  took 
his  orders  and  charged  for  the  execution  of  them. 

Other  servants  concur  in  describing  the  deceased 
as  a  weak  man,  and  occupied  with  frivolous  amuse- 
ments ;  but  the  focts  they  state  do  not  go  to  his 
general  habits. 

Sir  Richard  Paul  Jodrell,  who  knew  the  deceased 
from  1 807  to  1812,  is  of  ofMnion  that  he  was  a  good 
humoured  man,  but  of  very  weak  intellect. 

Mr.  Gordon,  who  went  with  Mr.  Barry  Barry  to 
visit  bis  father  in  1800,  describes  him  as  a  weak, 
silly  man,  and  very  likely  to  be  imposed  upon. 

There  are  two  other  witnesses  on  this  part  of  the 
case,  who  are  members  of  the  deceased's  fomily,  or 
connected  with  it,  and  who  are,  therefore,  capable 
of  forming  a  true  estimate  of  the  character  and  con- 
duct of  the  deceased, — ^the  Rev.  John  Neale  and 
Mr.  Faulkner. 

Mr.  Neale  is  the  brother  of  the  deceased's  wife. 
He  was  originally  destined  to  the  medical  profes- 
sion, afterwards  went  into  the  army,  and  as  a  dernier 
resort^  took  oi^ders,  and  has  a  small  curacy.  He 
certainly  represents  the  deceased  ds  a  person  almost 
in  a  state  of  idiotcy,  incapable  of  doing  anything  for 
himself,  or  of  knowing  what  he  was  about ;  he  says 
that  he  drank  four  bottles  of  wine  a  day ;  that  his 
intellects  were  impaired ;  that  he  took  no  interest 
in  the  management  of  his  affairs ;  that  from  what 
he  saw  of  the  deceased,  in  1811,  he  has  no  doubt 
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that  the  deceased  was  naturally  so  weak  in  intellect,  19S*I. 
and  from  his  habits  of  indulgence,  that  hewas  a  septamber  6tb. 
mere  tool  in  the  hands  of  others ;  that  Mrs.  Neale  sm^v 
exclusively  managed  all  her  husband's  affairs,  wrote  ^STr^. 
all  his  letters  and  cheques,  and  that  every  one  who 
came  to  the  deceased  on  business  transacted  it  with 
Mrs.  Neale.  But  when  we  look  further  into  this 
gentleman's  evidence,  the  Court  is  inclined  to  place 
no  great  reliance  upon  his  opinion,  his  conduct  being 
at  variance  with  his  opinion.  He  admits  that  the 
deceased  took  him  and  his  two  brothers  under  his 
protection,  and  was  very  liberal  to  them, — though 
he  had  said  he  was  imbecile,  and  never  did  in  his 
lifetime  a  liberal  act, — and  that  he  assisted  in  defray- 
ing the  expense  of  their  education  ;  yet  he  says  he 
was  so  weak  in  mind  as  to  be  incapable  of  counting 
ten,  except  with  his  fingers.  **  I  feel  grateful,"  he 
says,  ^^  for  acts  of  kindness  from  the  deceased  till 
I  was  excluded  from  the  house."  It  appears  he 
lent  him  money  to  pay  his  brother's  bills,  which 
he  knew  the  witness,  with  a  curacy  of  75/.  a-year, 
could  not  pay ;  thereby  shewing  he  could  judge  of 
his  circumstances. 

Mr.  Faulkner,  who,  from  his  situation  in  life,  had 
an  opportunity  of  knowing  and  forming  an  accurate 
opinion  of  the  deceased's  character,  says  he  was 
treated  as  a  child  ;  but  this  gentleman,  falling  into 
embarrassment,  like  Mr.  Neale,  applied  to  the 
deceased  for  relief,  and  receives  assistance  from  the 
deceased  through  Whitehead. 

Such  is  the  general  account  given  by  the  wit- 
nesses relied  upon  by  Mr.  Barry  Barry  as  establish- 
ing the  general  incapacity  of  the  deceased.  The 
result  is,  that  even  on  this  evidence,  the  deceased 
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1887>       was  not  incapable,  though  no  doubt  a  man  of  weak 
September  6th.  and  indolent  mind. 

Bvniv  ,  Then  what  is  the  evidence  on  the  other  side,  as 
S^,  to  the  capacity  of  the  deceased?  Mr.  Banks,  who 
married  a  sister  of  the  wife  of  the  Rev.  Pendock 
Neale,  speaks  of  him  as  a  man  of  retired  and  reserved 
habits,  but  who  conversed  rationally  and  sensibly, 
and  took  that  moderate  share  in  conversation  which 
a  rational  man  would  do.  He  says  that  he  drank 
to  excess,  but  that  he  never  saw  him  intoxicated. 
Always  considered  him  of  sound  mind,  but  not  of 
strong  mind ;  and  that  is  the  true  description  of  the 
deceased.  He  was  not  a  silly  man,  nor  a  learned 
and  sensible  man ;  but  he  was  competent  to  transact 
the  general  business  of  life. 

Mr.  John  Smith  Wright  considered  him  a  weak- 
minded  man,  because  he  suflfered  his  son  to  get 
such  an  ascendency  over  him. 

Mr.  Samuel  Wright,  who  had  been  acquainted 
with  the  deceased  for  sixty  years,  considers  him  as 
a  person  not  of  bright  powers  of  mind,  but  capable 
of  conversing  on  the  topics  of  the  day.  His  pursuits 
were  not  irrational  or  childish. 

Two  ladies  depose  that  he  was  a  weak,  but  not  a 
silly  man ;  that  he  was  of  gentlemanly  manners, 
and  presided  with  great  propriety  at  the  head  of  his 
table.  He  was  a  straightforward  man,  and  con- 
versed rationally  on  the  topics  of  the  day. 

The  general  result  of  this  part  of  the  evidence  is, 
that  the  deceased,  though  a  man  of  no  extraor- 
dinary powers  of  mind  or  attainments,  was  yet 
fully  competent  to  the  ordinary  transactions  of 
life ;  that  he  was  peculiar  in  his  habits,  but  polite 
and  gentlemanly  in  his  behaviour.     He  was  treated 
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by  his  SOD  as  competent  to  acts  of  business.     On  his      18S7. 
coming  of  age,  it  being  necessary  to  raise  money^  September  6tk^ 
a  deed  was  executed,  and  no  objection  was  made      b^w 
on  the  ground  of  the  deceased's  incompetency.    He      ^m* 
transacted  money  matters  at  his  bankers,  and  nevef 
appeared  deficient.     He  always  came  alone,  and 
counted  the  money  he  received,  and  checked  his 
accounts,  as  other  gentlemen  do.    As  far  as  general 
capacity  goes,  the  Court  cannot  put  the  other  evi- 
dence in  competition  with  this< 

With  regard  to  the  ascendancy  of  Whitehead,  the 
deceased  had  geat  confidence  in  him,  no  doubt,  and 
possibly  Whitehead  may  have  abused  it  and  plun- 
dered the  deceased.  The  witnesses  speak  of  enter- 
tainments given  by  Whitehead  to  his  fitiends,  and  of 
the  deceased  having  been  under  some  degree  of  sub-< 
jection  to  him,  and  there  is  no  doubt,  that  on  some 
occasions.  Whitehead  spoke  of  the  deceased's  direc- 
tions as  nonsensical  and  overruled  them.  But  sup- 
'  posing  all  this  was  true,  and  that  Whitehead  plun- 
dered the  deceased,  his  conduct  may  be  reprehen- 
sible, but  how  does  it  affect  Mr.  Percy  and  Mr. 
Butlin?  There  is  no  suggestion  that  they  ever 
exercised  any  influence  over  the  deceased,  or  were 
in  the  habit  of  partaking  of  Whitehead's  entertain- 
ments, nor  is  it  likely  that  they  should  have  entered 
into  any  conspiracy. 

But  are  there  not  other  circumstances  to  account 
for  this  disposition  ?*  It  is  said,  there  is  no  suggest 
tion  of  any  particular  affection  on  the  part  of  the 
deceased  towards  Mr.  Butlin  or  Mr.  Percy ;  but 
the  disposition  may  be  accounted  for  on  other 
grounds  than  his  partiality  towards  these  persons. 
Supposing  the  son  to  be  set  aside  on  account  of  his 

VOL.  I.  u   u 
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18S7.      misconduct,  who  could  stand  in  competition  with 


September  5th.  Mr.  Butliu  and  Mr.  Percy?  Not  Mr.  Neale  nor 
^^;^  Mr.  Faulkner.  The  case  turns  on  the  feelings  of 
ogaintt  the  father  towards  the  son,  and  on  the  conduct  of 
the  son  towards  the  father.  I  think  the  conduct  of 
the  son  has  led  to  the  whole,  and  that  he  is  the  con- 
spirator against  himself.  The  son  was  the  cause  of 
his  own  exclusion,  and  although  there  was  an  affec- 
tion between  the  son  and  the  mother,  during  her 
life,  and  although  a  great  degree  of  regard  and 
affection  subsisted  between  the  deceased  and  Mr. 
Barry  Barry  up  to  a  certain  period  of  time,  the  con* 
duct  of  the  son  must  have  rendered  it  impossible 
for  father  and  son  to  continue  on  terms  of  intimacy, 
and  that  was  the  real  cause  of  the  property  being 
given  to  other  persons. 

The  Court  is  satisfied  that  the  plea  of  the  exe* 
cutor,  * '  that  Mr.  Barry  Barry  was,  from  the  earliest 
period  of  his  life,  of  profligate  and  depraved 
habits,"  is  not  made  out.  It  is  in  evidence  that 
Mr.  Barry  Barry  is  a  gentleman  of  high  spirit  and 
of  strong  passions  easily  excited.  The  great  mis- 
fortune of  his  life  is,  that  he  was  the  idol  of  his 
father  and  mother,  who  indulged  him  so  much  that 
they  could  not  control  him  in  after  life  :  his  pas- 
sions, especially  when  under  the  influence  of  in- 
toxication, got  the  better  of  him,  and  led  him  into 
actions  which  he  must  have  repented  of,  not  only 
towards  his  father  and  mother,  but  his  uncle,  the 
Rev.  Pendock  Neale,  who  had  him  bound  over  to 
keep  the  peace  in  May,  1813.  The  deceased, 
however,  at  this  time,  took  part  with  his  son,  and 
refused  to  hold  any  intercourse  with  his  brother-in- 
law.     In  this  year  a  charge  was  brought  against 
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Mr.  Barry  Barry  by  a  man  named  Hickling,  of  an  ^887. 
indecent  assault,  represented  to  have  taken  place  on  September  6th. 
the  24th  June,  1813.  Mr.  Barry  Barry  left  Tol-  b^in 
lerton  Hall  on  the  6th  July,  and  it  is  pleaded  by  him  ^Sjlllt'. 
that  he  did  so  because  he  supposed  a  warrant*  was 
out  against  him  on  account  of  another  act  of  violence 
against  his  uncle.  But  it  appears,  from  the  bill  of 
costs,  that  he  was  aware  of  the  charge  made  against 
him  by  Hickling  on  the  3rd  July,  and  it  is  in 
evidence  that  he  said  he  was  going  to  leave  the 
country.  The  subject  of  this  charge  is  first  intro- 
duced in  Mr.  Barry  Barry's  allegation,  where  it  is 
pleaded  that  it  was  an  invention  of  his  uncle,  Mr. 
Pendock  Neale,  in  order  to  get  him  out  of  the 
country ;  but  that  no  effectual  steps  were  taken  to 
prosecute  the  charge,  and  that  Hickling  had  ex- 
pressed regret  that  he  had  been  induced  to  make 
it,  at  the  instigation  of  Mr.  Neale.  When  the  al- 
legation of  the  executor  was  brought  in,  this  was 
counterpleaded,  and  it  was  stated  that  steps  were 
taken  to  prosecute  the  charge,  but  they  were  de- 
feated by  the  withdrawal  of  Mr.  Barry  Barry.  In 
Mr.  Barry  Barry's  second  allegation,  an  extract  of 
a  bill  of  costs  of  his  solicitor  was  pleaded,  but  it  was 
contended,  on  the  other  side,  that  the  bill  itself  should 
be  brought  in,  and,  although  it  was  alleged  that  it 
contained  nothing  else  relative  to  the  matter  at 
issue  in  the  cause,  the  Court  directed  it  to  be  brought 
in,  and  it  then  appealed  that,  whereas  one  of  the 
matters  at  issue  was,  whether  Mr.  Barry  Barry  had 
left  ToUerton  Hall  with  a  knowledge  of  the  nature 
of  the  charge  made  against  him,  the  bill  contained 
charges  by  his  solicitor,  at  different  dates,  for  at* 
tendance  with  reference  to  the  warrant  against  him, 
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1837.       and  for  letters  respecting  his  non -intention  to  stand 
September  5th.  the  charge :  shewing  a  perfect  knowledge  on  the 

bIJ^n       part  of  Mr.  Barry  Barry  of  the  nature  of  the  charge. 

h^^.      This  was  an  attempt  to  impose  upon  the  Court 

When  Mr.  Barry  Barry  retired  from  Tollerton, 
the  deceased  was  at  first  convinced  that  the  charge 
was  set  up  by  Mr.  Pendock  Neale,  to  get  rid  of  his 
nephew,  and  he  continued  to  correspond  with  his 
son  down  to  March,  1814. 

An  allegation  was  given  in  by  Mr.  Barry  Barry, 
pleading  certain  declarations  by  Mr.  Neale  and  by 
Hickling,  to  the  effect  that  the  former  had  instigated 
the  latter  to  make  the  charge  ;  but  the  Court  was 
of  opinion  that  this  plea  was  inadmissible,  unless 
the  facts  were  communicated  to  the  deceased.  The 
allegation  was  then  reformed,  and  pleaded  that  they 
were  communicated  to  the  deceased,  and  the  allega- 
tion was  admitted,  the  Court  not  supposing  that  this 
was  done  only  to  make  the  plea  admissible.  But 
when  the  evidence  was  taken,  it  shewed  that  no 
such  communication  was  made. 

So  far  from  no  steps  having  been  taken  to  follow 
up  the  indictment  against  Mr.  Barry  Barry,  in  the 
Summer  Assizes,  when  the  bill  was  found,  a  war- 
rant issued  against  him,  and  had  he  not  absconded, 
he  would  then  have  been  tried.  He  returned  to 
England  under  the  feigned  name  of  Smith,  and  in 
March,  1814,  he  gave  notice  that  he  was  ready  to 
take  his  trial  at  the  next  assizes.  Counsel  were  re- 
tained for  him,  and  everything  was  ready  for  the 
trial,  but,  when  it  was  expected  to  come  on,  Mr. 
Barry  Barry,  by  the  advice  of  his  counsel,  declined 
to  appear,  and  went  away  again,  and  he  did  not 
return  till  after  the  death  of  Hickling,  in  1827,  Mr. 
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Peudock  Neale  having  died  in  1816 :  so  that,  if  no       1837. 
effectual  steps  were  taken»  it  was  not  the  fault  of  the  September  6th. 
prosecutor,  but  of  Mr.  Barry  Barry  himself.  bvtlin 

The  Court  has  nothing  to  do  with  the  question  bTbbt. 
as  to  the  guilt  or  innocence  of  Mr.  Barry  Barry^ 
but  with  the  effect  produced  on  the  mind  of  the 
deceased, — whether,  in  fact,  a  change  of  opinion 
took  place  as  to  the  innocence  of  his  son.  What 
was  the  consequence  of  his  proceeding  ?  The  de- 
ceased expected  that  the  trial  would  come  on,  and 
that  his  son. would  appear  and  clear  his  character; 
but  when  he  found  ,his  son  declining  to  come  for- 
ward and  justify  his  character  to  the  world,  the 
deceased,  if  he  had  a  spark  of  feeling,  must  have 
believed,  notwithstanding  his  affection  for  him,  that 
there  was  some  foundation  for  the  charge.  That  it 
produced  this  effect  upon  the  deceased  is  clear,  for, 
from  this  time,  he  gave  up  all  correspondence  with 
him.  But  the  extraordinary  part  of  the  case  is, 
that  after  Mr.  Barry  Barry  declined  to  stand  his 
trial, 'the  latter  never^saw  his  father,  and  never  ex- 
plained  to  him  the  grounds  of  his  proceeding.  It 
was  natural  for  a  person  of  the  deceased's  shy 
temper,  to  retire,  upon  this,  into  greater  seclusion 
than  before,  and  that  he  should  be  alarmed  at  the 
approach  of  strangers,  who  would  recognize  him  as 
the  father  of  such  a  son.  All  the  witnesses  concur 
in  stating  that  he  did  not  speak  of  his  son  after  this 
but  in  terms  of  pity,  as  his  *^  unfortunate  son,"  or 
'^  that  unfortunate  gentleman.'*  There  was  no  at- 
tempt at  conciliation  on  the  part  of  the  son  ;  every 
thing  was  hostile.  In  1819,  when  Mr.  Barry  Barry 
came  down  to  ToUerton  Hall,  Whitehead  was 
absent,  but  the  deceased  refused   to  i>eceive  him, 
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1837.      shewiug  that  he  acted  on  his  own  feelings.    This 


September  6th.  visit  Created  confusion  in  the  family ;  the  deceased, 
Bunnr  apprehensive  of  penonal  violence,  wrote  to  Mr. 
Sl^,  Percy  to  come  to  his  assistance,  and  Mr.  Percy  ac- 
cordingly went  to  ToUerton  Hall,  with  two  other 
persons,  to  whom  the  deceased  gave  an  account  of 
the  occurrence,  conducting  himself  in  a  p^ectly 
collected  and  rational  manner.  He  made  a  depo- 
sition hefore  a  magistrate  ;  but  as  Mr.  Barry  Barry 
left  the  place,  there  was  no  necessity  for  the  inter- 
vention of  the  magistrate.  These  facts  shew  not 
only  the  capacity  of  the  deceased,  but  his  dislike  to 
his  son.  In  1 820,  the  proceedings  were  going  on 
in  Chancery,  and  the  son  writes  in  terms  not  likely 
to  conciliate  his  father,  assuming  an  authority  to 
dictate  to  him,  and  employing  offensive  language. 
Under  these  circumstances,  the  Court,  perhaps, 
would  not  have  been  surprised  at  anything  the 
deceased  might  have  done  with  respect  to  his  son ; 
but  no  immediate  steps  were  taken  to  make  a  will. 
In  1821,  the  daughter  died ;  in  1822,  the  10,000/. 
was  raised ;  in  1823,  Mrs.  Gentry,  the  housekeeper, 
left,  and  Miss  Cooper  came,  who  married  Whitehead 
soon  after;  in  1826  or  1827,  the  deceased  was 
taken  extremely  ill,  and  was  attended  by  Mr. 
Butlin. 

It  is  to  be  regretted  that  Mr.  Percy  should  be  the 
person  to  draw  the  will ;  but  the  character  of  tlie 
deceased  should  be  considered,  and  may  in  some 
degree  account  for  it.  One  of  the  inconveniences 
attending  this  circumstance,  however,  is,  that  Mr. 
Percy  cannot  be  examined  as  a  witness.  He  was, 
indeed,  produced  as  a  witness,  having  assigned  his 
legacy  to  a  charitable  foundation  ;  but  Mr.  Barry 
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Barry's  proctor  objected,  and  the  Commissioner,  be-       1837. 
fore  whom  the  examination  took  place,  was  informed  sepiember  stb. 
that  he  was  liable  to  prosecution  and  penalties  if  he      b^^^ 
accepted   the  trust,  and  consequently   Mr.  Percy      g^^jjj*^* 
was  not  examined.    This  was  irregular,  and  both 
parties  seem  to  have  lost  their  way.    The  Court 
has  already  expressed  its  sentiments  upon  this  point, 
in  the  course  of  the  proceedings.     The  objection  to 
the  competency  of  the  witness  should  have  been 
made  at  the  time  of  hearing,  or  the  Court  might 
have  been  applied  to,  that  his  deposition  should  not 
be  published  :  instead  of  which,  the  Court  has  been 
deprived  of  the  evidence  of  Mr.  Percy,   by  the 
objection  on  the  part  of  Mr.  Barry  Barry,  the  person 
now  complaining  that  Mr.  Percy  was  not  examined. 
The  principal  witness  as  to  the  preparation  of  the 
will  is  Mr.  Gough.     The  deceased  had  declared  he 
had  done  with  the  Neales.  The  son  was  not  destitute, 
having  the  real  estate,  worth  3000/.  or  4000/.  a-year. 
What  other  persons  were  likely  to  have  been  the 
objects  of  his  bounty  ?     Why  those  with  whom  he 
associated, — Mr.   Percy,   his  solicitor  and   agent, 
Mr.  Butlin,  his  medical  attendant,  and  Mr.  Smith, 
the  incumbent  of  the  parish — there  were  no  other 
persons  with  whom  the  deceased  was  it  the  habit  of 
associating,  and  to  them  it  was  not  improbable  the 
deceased,  from  the   manner  in   which  they  had 
acted  towards  him,  would  have  left  a  portion  of  his 
property.      Whitehead   may    have    misconducted 
himself,  but  the  deceased  was  not  conscious  of  it, 
and  he  had  great  regard  for  and  confidence  in  him. 
The  Court,  therefore,  cannot  say  that  the  disposi- 
tion of  the  property,  under  the  circumstances,  was 
very  improbable.     There  is  nothing  to  shew  that 
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1837.      the  deceased  did  not  act  in  this  matter  as  a  free 

September  6th.  ^S^^t ;  there  is  nothing  to  shew  importunity.     He 

^^        goes  to  Mr.  Percy  in  his  own  carriage,  openly,  un- 

«fsiiijt      attended  by  Whitehead,  and  the  general  result  of 

the  evidence  respecting  the  instructions  for  the  will, 

its  preparation  and  execution,  is  such  as  in  my 

opinion  to  satisfy  the  requisites  of  the  law,  shewing 

that  the  deceased  was  able  to  understand  the  act  he 

was  about  to  do. 

The  case  might  stop  here ;  but  there  are  later 
circumstances  shewing  the  capacity,  volition,  and 
free  agency  of  the  deceased.  The  next  day,  he  went 
to  his  banker  and  drew  out  money.  He  gave 
directions  for  the  painting  of  his  house.  He  went 
to  Buxton,  and  in  his  conduct  there,  and  during  the 
whole  time  from  the  execution  of  the  will  down  to 
his  death,  there  is  nothing  from  which  the  Court 
can  infer  that  the  deceased  was  in  any  other  con- 
dition than  capable  of  performing  the  ordinary 
business  of  life.  There  is  nothing  whatever  in  the 
evidence  to  shew  that  there  has  been  any  conspiracy 
to  obtain  the  will,  which  is  but  the  natural  effect  of 
his  son's  conduct  on  the  mind  of  the  deceased. 

1  have  no  doubt  or  hesitation  in  pronouncing  for 
the  validity  of  this  will,  and  in  decreeing  probate  of 
it  to  Mr.  Butlio,  the  executor.  Had  the  inquiry 
been  conducted  in  the  usual  form,  and  without  such 
unnecessary  expense,  the  Court,  under  the  circum- 
stances, might  have  been  inclined  to  suffer  each 
party  to  pay  their  own  costs ;  but  seeing  the  manner 
in  which  this  suit  has  been  conducted,  and  that  if 
each  party  paid  their  own  costs,  the  burthen  would 
fall  upon  Mr.  Butlin,  who  of  all  persons  is  the  least 
connected  with  anything  improper  ;  I  am  of  opinion 
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to  condemn  Mr.  Barry  Barry  in  the  costs,  from  the       1837. 
time  of  his  giving  in  the  allegation,  which  has  September  5th. 
given  rise  to  the  whole  of  the  discussions  and      B^n 

against 

expense.  bimt. 


JUDICIAL   COMMITTEE    OF  THE 
PRIVY  COUNCIL,  (a) 


On  Appeal. 


Barry  v.  Butlin. 

1838. 


From  the  above  sentence  in  the  Prerogative  Court,  ^^^^^^  ^^ 
an  appeal  was  prosecuted  on  behalf  of  Mr.  Barry  5th,  eth,  7tb| 
Barry  to  the  Privy  Council,  and  the  cause  was        _!." 
argued  before  the  Judicial  Committee,  (present  Lord      ^;^ 
Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosan-      B'^"- 
quet,°and  the  Right  Hon.  Thos.  Erskine,  C.  J.  in 
Bankruptcy),  by  Mr.  Cresswell  and  Dr.  Addams 
for  the  Appellant,  and  by  the  Queen's  Advocate  and 
Mr.  Thesiger  for  the  Respondent,  and  the  following 
judgment  was  delivered  by 

(a)  The  Editor  does  not  profess  to  report  the  decisions  of  the 
Judicial  Committee  of  the  Privy  Council ;  but  the  principles  of  law, 
laid  down  by  their  lordships  in  the  case  of  "  Barry  v.  Butlin,"  being 
frequently  referred  to  in  questions  arising  in  the  Prerogative  Court, 
he  has  thought  that  he  might  render  an  acceptable  service  to  the 
profession,  by  inserting  the  judgment  delivered  in  that  case,  by  Mr. 
Baron  Park,  to  whom  the  Editor  begs  to  tender  his  sincere  thanks 
for  having  furnished  him  with  a  copy  of  that  judgment. 
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18S8.  Mr^  Barom  Pabke. 


Dec  Mil.  The  rules  of  law,  according  to  which  cases  of  this 

bIHt  nature  are  to  be  decided,  do  not  admit  of  any  dis- 

S^^^  pute,  so  far  as  they  are  necessary  to  the  determina- 

—  tion  of  the  present  appeal :    and  they  have  been 

Tkft    l|H«l«  ||rj_  *  *   ^  ** 

handi  In  ereiy  acquicsccd  in  ou  both  sidcs.      Thcsc  rules  are  two, 

STparty^wbo  the  first  that  the  onus  probandi  lies  in  every  case 

pro^owMita  upon  the  party  propounding  a  will ;    and  he  must 

Y!^  ?•  satisfy  the  conscience  of  the  Court  that  the  instru- 

yUtf  WHO  pi6-  •'  ■    . 

'^•J^L  nient  80  propounded,  is  the  Jast  will  of  a  free  and 
under  it,  that  k  Capable  tcstatpr. 

wiiich  excites  The  second  is,  that  if  a  party  writes,  or  prepares 
^  Cmj^Ta^  ^  ^lU  under  which  he  takes  a  benefit,  that  is  a  cir- 
pSon^re!**"  c^^istance  which  ought  generally  to  excite  the  sus- 
Cm^waT       P*ci<>J^  of  the  Court,  and  calls  upon  it  to  be  vigilant 

gononnce  in     and  iealous  in  examinine  the  evidence  in  support 
woat  at  thfl 

inttniment.  of  the  instrument,  in  favour  of  which  it  ought  not 
Awiiiprepmd  ^  pronounce  unless  the  suspicion  is  removed,  and 
^'•mU^ot^  it  is  judicially  satisfied  that  the  paper  propounded 
under  which  he  jo^g  exprcss  the  truc  will  of  the  deceased. 

tookacoDfider-  * 

able  benefit,  Thesc  principles,  to  the  extent  that  I  have  stated, 
the  deccaied  are  well  established.  The  former  is  undisputed, 
and  the  d^  '  The  latter  is  laid  down  by  Sir  John  NichoU  in 
^^^  substance  in  Paske  ©.OUatt,  (a)  Ingram  c.Wyatt,  (6) 
^^1S*^n<ter*  ^°^  Billinghurst  v.  Vickers,  (c)  and  is  stated  by  that 
the  circnm.       very  learned  and  experienced  juds^e  to  have  been 

stances,  pro-       .      ■'  .  . 

nouncedfor:      handed  dowu  to  him  by  his  predecessors  :  and  this 

sentaittceof  Uie  tribunal   has  sanctioned  and   acted  upon  it  in    a 

Cwu^hh      recent  case,  that  of  Baker  and  Batt. 

*^**^*  Their  lordships  are  fully  sensible  of  the  wisdom 

of  this  rule  and  the  importance  of  its  practical  ap- 
plication on  all  occasions ;  at  the  same  time  their 

(a)  2.  Phill.  323.        (6)  1.  Hagg.  388.         (c)  I  Phill.  187. 
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lordships  think  it  fit  to  observe,  especially  as  there  18S8. 
has  been  some  discussion  upon  this  point,  towards  Dec.  24Ui. 
the  close  of  this  inquiry,  that  some  of  iJie  expressions  babbt 
reported  to  have  been  used  by  Sir  John  MichoU,  in  bSS'h. 
laying  down  this  doctrine,  appear  to  them  to  be 
somewhat  equivocal  and  capable  of  leading  into 
error  in  the  investigation  and  decision  of  questions 
of  this  nature.'  It  is  said  that  where  the  party 
benefited  prepares  the  will,  **  the  presumption  and 
onus  probandiis  against  theinstrument,  and  the  proof 
must  go  not  merely  to  the  act  of  signing,  but  to  the 
knowledge  of  the'  contents  of  the  paper,'*  (a)  and 
that  *^  where  the  capacity  is  doubtful  there  must  be 
proof  of  instmctionsy  or  reading  over.* '  (6)  If,  by  these 
expressions,  the  learned  judge  meant  merely  to  say, 
that  there  are  cases  of  wills  prepared  by  a  legatee 
so  pregnant  with  suspicion,  that  they  ought  to  be 
pronounced  against  in  the  absence  of  evidence  in 
support  of  them,  and  that  extending  to  clear  proof 
of  the  actual  knowledge  of  the  contents  by  the  sup- 
posed testator ;  and  that  instructions  proceeding 
from  him,  or  the  reading  over  the  instrument  by  or 
to  him,  are  the  most  satis£aictory  evidence  of  such 
knowledge,  we  fully  concur  in  the  propositions  so 
understood,  in  all  probability  the  learned  judge  in* 
tended  no  more  than  this.  But  if  the  words  used 
are  to  be  construed  strictly ;  if  it  is  intended  to  be 
stated  as  a  rule  of  law,  that  in  every  case  in  which 
the  party  preparing  the  will  derives  a  benefit  under 
it,  the  onus  probandi  is  shifted,  and  that  not  only  a 
certain  measure,  but  a  particular  species  of  proof  is 
therefore  required  from  the  party  propounding  the 
will,  we  feel  bound  to  say  that  we  conceive  the 

Ca)  Paske  r.  Ollatt,  2.  PhLll.  323. 

(6)  Billinghurst  v,  Vickers,  1  Phill.  143. 
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^^*8*      doctrine  to  be  incorrect.    The  strict  meaning  ci  tbe 
i>0e.34th     term  **  anus probandi**  is  iinsj  that  if  no  evidence  is 
BAaftT      given  by  the  party  on  whom  the  burthen  is  cast, 
SS^,      the  issue  must  be  found  against  him.     In  all  cases 
this  anus  is  imposed  on  the  party  propounding  a 
will ;  it  is  in  general  discharged  by  proof  of  capacity 
and  the  fact  of  execution ;  from  which  the  know- 
Iedgej>f  and  assent  to  the  contents  of  the  instrument 
(U  areSsumed,  and  it  cannot  be  that  the  simple  fact' 
of  the  party  who  prepared  the  will,  being  himadf  a 
legatee,  is  in  every  case  and  under  all  circumstances, 
to  create  a  contrary  presumption,  and  to  call  upon 
the  Court  to  pronounce  against  the  will,  unless  ad- 
ditional evidence  is  produced  to  prove  the  know- 
ledge of  its  contents  by  the  deceased :  a  single  in- 
stance of  not  unfrequent  occurrence  will  test  the 
truth  of  this  proposition  ;  a  man  of  acknowledged 
competence  and  habits  of  business,  worth  100,000/. 
leaves  the  bulk  of  his  property  to  his  family,  and  a 
legacy  of  50/.  to  his  confidential  attorney,  who  pre- 
pared the  will ;  would  this  fact  throw  the  burthen 
of  proof  of  actual  cognizance  by  the  testator  of  the 
contents  of  the  will  on  the  party  propounding  it,  so 
that  if  such  proof  were  not  supplied,  the  will  would 
be  pronounced  against  ?    The  answer  is  obvious, 
it  would  not.     All  that  can  be  truly  said  is,  that  if 
a  person,  whether  attorney  or  not,  prepares  a  will 
with  a  legacy  to  himself,  it  is,  at  most,  a  suspicious 
circumstance  of  more  or  less  weight,  according  to 
the  facts  of  each  particular  case ;  in  some  of  no 
weight  at  all,  as  in  the  case  suggested,  varying  ac- 
cording to  circumstances ;  for  instance,  the  quantum 
of  the  legacy,  and  the  proportion  it  bears  to  the 
property  disposed  of,  and  numerous  other  contin- 
gencies :  but  in  no  case  amounting  to  more  than  a 
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circumstance  of  suspicion,  demanding  the  vigilant      18S8. 
care  and  circumspection  of  the  Court  in  investi-    Dec  2Aih. 
gating  the  case,  and  calling  upon  it  not  to  grant  pro-       ^^^ 
bate  without  full  and  entire  satisfaction  that  the  in-       n^inn 
strument  did  express  the  real  intentions  of  the 
deceased.     Nor  can  it  be  necessary  that,  in  all  such 
cases,  even  if  the  testator's  capacity  is  doubtful,  the 
precise  species  of  evidence  of  the  deceased's  know- 
ledge of  the  will  is  to  be  in  the  shape  of  instruc- 
tions for,  or  reading  over  the  instrument.     They 
form,  no  doubt,  the  most  satisfactory,  but  they  are 
not  the  only  satisfactory  description  of  proof  by 
which  the  cognizance  of  the  contents  of  the  will  may 
be  brought  home  to  the  deceased .    The  Court  would 
naturally  look  for  such  evidence ;  in  some  cases  it 
might  be  impossible  to  establish  a  willwithout  it, 
but  it  has  no  right  in  every  case  to  require  it. 

I  have  said  thus  much  upod  the  rules  of  law  ap- 
plicable to  this  case,  with  the  concurrency  of  all 
their  lordships  who  heard  the  argument,  not  par- 
ticularly with  a  view  to  the  decision  of  this  case ; 
but  in  order  to  prevent  any  misconception  upon  a 
subject  of  so  great  practical  importance ;  at  the  same 
time  their  lordships  wish  it  to  be  distinctly  under- 
stood, that  entirely  acquiescing  in  the  propriety  of 
the  rule  so  qualified  and  explained,  they  should  be 
extremely  sorry  if  anything  which  has  fallen  from 
them  should  have  the  effect  of  impeding  its  full 
operation. 

The  case  which  their  lordships  have  now  to 
decide  has  been  argued  at  the  bar  with  much 
industry  and  ability  on  both  sides ;  and  all  their 
lordships  have  besides  had  an  ample  opportunity  of 
perusing  and  considering  with  due  care  and  atten- 
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18SS.       tion  the  immeiiBe  mass  of  evidence,  more  or  Icbb 

~bec  34tfa.     material,  which  was  adduced  in  the  Court  below  : 

Bmy       ^  ^c  result  of  that  consideration  has  been  to  satisfy 

3^^      our  minds  that  the  decree  of  the  judge  of  the 

Prerogative  Court  was  right,  it  is  not  necessary 

to  go  into  the  same  minute  statement  or  comment 

upon  the  evidence  in  the  cause  in  detail,  which  we 

should  have  thought  it  our  duty  to  have  done  if  we 

had  happened  to  arrive  at  a  different  conclusion 

from  that  of  the  learned  judge.      Adoptii^  the 

principles  above  laid  down  and  admitted  on  both 

sides,  we  are  all  quite  satisfied  that  the  deceased 

was  competent,  and  that  the  paper  propounded  by 

the  respondent  is  proved  to  be  his  true  last  will, 

and  to  express  his  real  intentions. 

A  tolerably  just  estimate  may  be  formed  of  the 
character  and  mental  powers  of  Mr.  Barry  the  de- 
ceased, from  the  parol  evidence  on  both  sides,  after 
making  allowance  for  the  bias  under  which  the 
witnesses  speak ;  and  the  written  documents  which 
are  proved  by  the  handwriting  of  the  deceased. 
From  these  sources  it  may  be  collected  that  he  was 
a  person  of  slender  capacity,  of  a  retired  disposi- 
tion, indolent  habits,  addicted  to  drinking,  some- 
what singular  in  his  appearance,  frivolous,  and 
occasionally  even  childish  in  his  amusements  and 
occupations.  On  the  other  hand,  it  is  clear  that  he 
was  not  insane,  and  although  the  evidence  embraces 
a  period  of  more  than  fifty  years,  and  an  ac- 
count of  most  of  the  transactions  of  his  life,  there 
is  no  satisfactory  evidence  of  a  single  act,  denoting 
that  he  was  labouring  under  delusions,  or  indicating 
such  a  degree  of  folly  as  to  shew  that  he  was  unfit 
to  be  trusted  with  the  management  of  his  own  con- 
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cerns.  Though  certainly  not  a  man  of  business,  he  1838. 
was  capable  of  transacting  the  ordinary  affairs  of  Dec.  24th. 
life,  and  the.  letters  produced,  under  his  hand,  bamiy 
and  the  parol  evidence  of  the  annual  settlement  Bun"«. 
of  his  accounts  and  attendance  at  the  banker's, 
distinctly  shew,  that  he  paid  considerable  attention 
to  his  pecuniary  concerns,  and  was  competent  to 
the  conduct  of  his  affairs.  It  is  not  indeed  dis- 
puted  on  one  side,  but  that  he  was  of  testable  capa- 
city, nor  on  the  other  that  he  was  a  person  of  weak 
mind ;  as  to  the  extent  of  that  weakness,  there  is  a 
difference,  but  admitting  its  existence,  even  to  the 
degree  represented  on  the  part  of  the  appellant,  the 
only  consequence  will  be,  that  it  adds  to  the  sus- 
picion, which  unquestionably  belongs  to  the  cir- 
cumstance of  the  attorney  who  prepared  the  will, 
taking  no  less  than  a  fourth  of  the  estate,  and  the 
legatees  taking  the  whole,  to  the  exclusion  of  his  own 
family,  and  calls  upon  us  to  watch  the  proof  of  the 
will  itself  with  increased  jealousy  and  suspicion. 
The  question  is,  whether  these  grounds  of  suspicion 
have  been  satisfactorily  removed,  and  the  instrument 
proved  to  be  the  real  will  of  the  testator  himself  ? 

That  he  should  pass  over  his  own  relations  is 
rendered  highly  probable  under  the  unhappy  cir- 
cumstances of  this  case.  If,  all  the  other  facts  of 
the  case  being  as  they  were,  he  had  lived  on  terms 
of  affectionate  intercourse  with  his  son  ;  had  re- 
ceived him  occasionally  as  an  inmate  of  the  house  ; 
had  habitually  corresponded  with  him,  and  had 
always  expressed  for  him  parental  regard,  the  case 
would  have  been  one  of  much  greater  suspicion  and 
more  difBcult  to  decide  than  it  is ;  but,  unhappily, 
there  is  proof  of  estrangement  from  his  only  son, 


•) 


634  CASES    DETERMINED    IK   THE 

18S7.      shewiug  that  he  acted  on  his  own  feelings.     This 


September  6th.  visit  Created  confusioD  in  the  family ;  the  deceased, 
Botlik  apprehensive  of  personal  violence;  wrote  to  Mr. 
sliuy.  Percy  to  come  to  his  assistance,  and  Mr.  Percy  ac- 
cordingly went  to  Tollerton  Hall,  with  two  other 
persons,  to  whom  the  deceased  gave  an  account  of 
the  occurrence,  conducting  himself  in  a  perfectly 
collected  and  rational  manner.  He  made  a  depo- 
sition before  a  magistrate  ;  but  as  Mr.  Barry  Barry 
left  the  place,  there  was  no  necessity  for  the  inter- 
vention of  the  magistrate.  These  facts  shew  not 
only  the  capacity  of  the  deceased,  but  his  dislike  to 
his  son.  In  1 820,  the  proceedings  were  going  on 
in  Chancery,  and  the  son  writes  in  terms  not  likely 
to  conciliate  his  father,  assuming  an  authority  to 
dictate  to  him,  and  employing  offensive  language. 

Under  these  circumstances,  the  Court,  perhaps, 
would  not  have  been  surprised  at  anything  the 
deceased  might  have  done  with  respect  to  his  son  ; 
but  no  immediate  steps  were  taken  to  make  a  will. 
In  1821,  the  daughter  died ;  in  1822,  the  10,000/. 
was  raised ;  in  1823,  Mrs.  Gentry,  the  housekeeper, 
left,  and  Miss  Cooper  came,  who  married  Whitehead 
soon  after;  in  1826  or  1827,  the  deceased  was 
taken  extremely  ill,  and  was  attended  by  Mr. 
Butlin. 

It  is  to  be  regretted  that  Mr.  Percy  should  be  the 
person  to  draw  the  will ;  but  the  character  of  the 
deceased  should  be  considered,  and  may  in  some 
degree  account  for  it.  One  of  the  inconveniences 
attending  this  circumstance,  however,  is,  that  Mr. 
Percy  cannot  be  examined  as  a  witness.  He  was, 
indeed,  produced  as  a  witness,  having  assigned  his 
legacy  to  a  charitable  foundation  ;  but  Mr.  Barry 
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Barry  8  proctor  objected,  and  the  Commissioner,  be-       1837. 
fore  whom  the  examination  took  place,  was  informed  September  sth. 
that  he  was  liable  to  prosecution  and  penalties  if  he      b^m 
accepted   the  trust,  and  consequently   Mr.  Percy      |g"j^** 
was  not  examined.    This  was  irregular,  and  both 
parties  seem  to  have  lost  their  way.    The  Court 
has  already  expressed  its  sentiments  upon  this  point, 
in  the  course  of  the  proceedings.    The  objection  to 
the  competency  of  the  witness  should  have  been 
made  at  the  time  of  hearing,  or  the  Court  might 
have  been  applied  to,  that  his  deposition  should  not 
be  published  :  instead  of  which,  the  Court  has  been 
deprived  of  the  evidence  of  Mr.  Percy,  by  the 
objection  on  the  part  of  Mr.  Barry  Barry,  the  person 
now  complaining  that  Mr.  Percy  was  not  examined. 
The  principal  witness  as  to  the  preparation  of  the 
will  is  Mr.  Gough.     The  deceased  had  declared  he 
had  done  with  the  Neales.  The  son  was  not  destitute, 
having  the  real  estate,  worth  3000/.  or  4000/.  a-year. 
What  other  persons  were  likely  to  have  been  the 
objects  of  his  bounty  ?     Why  those  with  whom  he 
associated, — Mr.   Percy,   his  solicitor  and   agent, 
Mr.  Butlin,  his  medical  attendant,  and  Mr.  Smith, 
the  incumbent  of  the  parish — there  were  no  other 
persons  with  whom  the  deceased  was  i A  the  habit  of 
associating,  and  to  them  it  was  not  improbable  the 
deceased,  from   the   manner  in   which  they  had 
acted  towards  him,  would  have  left  a  portion  of  his 
property.      Whitehead   may    have    misconducted 
himself,  but  the  deceased  was  not  conscious  of  it, 
and  he  had  great  regard  for  and  confidence  in  him. 
The  Court,  therefore,  cannot  say  that  the  disposi- 
tion of  the  property,  under  the  circumstances,  was 
very  improbable.     There  is  nothing  to  shew  that 
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I8S7.  the  deceased  did  not  act  in  diis  matter  as  a  free 
^  agent ;  there  is  nothing  to  diew  impcHtonity.  He 
goes  to  Mr.  Percy  in  his  own  carriage,  openly,  nn- 
attended  by  Whitehead,  and  the  general  resnlt  of 
the  evidence  respecting  the  instractioos  for  the  will, 
its  preparation  and  executioD,  is  snch  as  in  mV 
opinion  to  satisfy  the  requisites  of  the  hiw,  shewing 
that  the  deceased  was  able  to  understand  die  act  he 
was  about  to  do. 

The  case  might  stop  here ;  but  there  are  hter 
circumstances  shewing  the  capacity,  volition,  and 
free  agency  of  the  deceased.  The  next  day,  he  went 
to  his  banker  and  drew  out  money.  He  gave 
directions  for  the  painting  of  his  house.  He  went 
to  Buxton,  and  in  his  conduct  there,  and  during  the 
whole  time  from  the  execution  of  the  will  down  to 
his  death,  there  is  nothing  from  which  the  Court 
can  infer  that  the  deceased  was  in  any  other  con- 
dition than  capable  of  performing  the  ordinary 
business  of  life.  There  is  nothing  whatever  in  the 
evidence  to  shew  that  there  has  been  any  conspiracy 
to  obtain  the  will,  which  is  but  the  natural  effect  of 
his  son's  conduct  on  the  mind  of  the  deceased. 

1  have  no  doubt  or  hesitation  in  pronouncing  for 
the  validity  of  this  will,  and  in  decreeing  probate  of 
it  to  Mr.  Butlio,  the  executor.  Had  the  inquiry 
been  conducted  in  the  usual  form,  and  without  such 
unnecessary  expense,  the  Court,  under  the  circum- 
stances, might  have  been  inclined  to  suffer  each 
party  to  pay  their  own  costs ;  but  seeing  the  manner 
in  which  this  suit  has  been  conducted,  and  that  if 
each  party  paid  their  own  costs,  the  burthen  would 
fall  upon  Mr.  Butlin,  who  of  all  persons  is  the  least 
connected  with  anything  improper  ;  I  am  of  opinion 
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to  condemn  Mr.  Barry  Barry  in  the  costs,  from  the       1837. 
time  of  his  giving  in  the  allegation,  which  has  si^^^iiiS;^ 
given  rise  to  the  whole  of  the  discussions  and      ^^^ 
expense.  agmntt 

BlttT. 
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On  Appeal. 


Barry  v.  Butlin. 

1838. 
From  the  above  sentence  in  the  Prerogative  Court, 


an  appeal  was  prosecuted  on  behalf  of  Mr.  Barry  5th!*e5l['  7th| 
Barry  to  the  Privy  Council,  and  the  cause  was      *"^^- 
argued  before  the  Judicial  Committee,  (present  Lord       ®^V^ 
Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosan-      Butlw. 
quet,  and  the  Right  Hon.  Thos.  Erskine,  C.  J.  in 
Bankruptcy),  by  Mr.  Cresswell  and  Dr.  Addams 
for  the  Appellant,  and  by  the  Queen's  Advocate  and 
Mr.  Thesiger  for  the  Respondent,  and  the  following 
judgment  was  delivered  by 

(a)  The  Editor  does  not  profess  to  report  the  decisions  of  the 
Judicial  Committee  of  the  Priyy  Council ;  hut  the  principles  of  law, 
laid  down  by  their  lordships  in  the  case  of  "  Barry  o.  BuUin,"  being 
frequently  referred  to  in  questions  arising  in  the  Prerogative  Court* 
he  has  thought  that  he  might  render  an  acceptable  service  to  the 
profession,  by  inserting  the  judgment  delivered  in  that  case,  by  Mr. 
Baron  Park,  to  whom  the  Editor  begs  to  tender  his  sincere  thanks 
for  having  furnished  him  with  a  copy  of  that  judgment. 
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Dk.m*u         The  rules  oflav,  aeeoidbig  to 

nature  are  to  be  deaded,  do  aoC  adaut  ef  aaj  db- 

pote^  so  frr  as  th^  are  neoe&Barj  to  the  detcmna- 

tioa  of  the  piaent  appeal :   and  ther  hare  beea 

ctwj    aeqiueseed  in  on  both  sides.      These  mles  are  tvo, 

f^lvW    the  first  that  the  omus  probtuuE  lies  in  erery  case 

upon  the  party  proponndii^  a  will ;   and  he  mnsi 

H^^l"^       satisfy  the  conscience  of  the  Coort  that  the  instra- 

^^Z  ment  so  propoonded,  is  thej^  will  of  a  finee  and 

Ki^'m  capable  testator. 

The  second  is,  that  if  a  party  writes,  or  prepares 
a  will  under  which  he  takes  a  benefit,  that  is  a  or- 
cumstance  which  ought  generally  to  excite  the  sus- 
picion of  the  Court,  and  caUs  upon  it  to  be  vigilant 
and  jealous  in  examining  the  evidence  in  soppoit 
of  the  instrument,  in  fevour  of  which  it  ought  not 
AwiiiprqMmd  to  prououucc  unless  the  suspicion  is  removed,  and 
S'fMfiSoT'  ^'  ^  judicially  satisfied  that  the  paper  propounded 
madttw^he  ^q^  exprcss  the  true  will  of  the  deceased. 

tookaeamider-        rn. 

Me  bcocii.  These  principles,  to  the  extent  that  I  have  slated, 
tiM  dMscMid  are  well  established.  The  former  is  undisputed. 
b|^^  The  latter  is  laid  down  by  Sir  John  NichoU  in 
SSkftbSJi'^  substance  in  Paske  r.OUatt,  (a)  Ingram  r.Wyatt,  (b) 
pS^^lS^  and  Billinghurst  v.  Vickers,  (c)  and  is  stated  by  that 
thtoromi.       very  learned  and  experienced  iud&:e  to  have  been 

•Unecf,  pro*  •'  .  . 

mmaoBdior:     handed  dowu  to  him  by  his  predecessors  :  and  this 
•nSmS^tht  tribunal   has  sanctioned  and   acted  upon  it  in  a 
cUtln^^      recent  case,  that  of  Baker  and  Batt. 
^^'^  Their  lordships  are  fully  sensible  of  the  wisdom 

of  this  rule  and  the  importance  of  its  practical  ap- 
plication on  all  occasions ;  at  the  same  time  their 

(a)  2.  Phill.  323.        (6)  1.  Hagg.  388.         (c)  I  Phill.  187- 
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lordships  think  it  fit  to  observe,  especially  as  there  18S8. 
has  been  some  discussion  upon  this  point,  towards  Dec.  24tii. 
the  close  of  this  inquiry,  that  some  of  die  expressions  barrt 
reported  to  have  been  used  by  Sir  John  NichoU,  in  ^^. 
laying  down  this  doctrine,  appear  to  them  to  be 
somewhat  equivocal  and  capable  of  leading  into 
error  in  the  investigation  and  decision  of  questions 
of  this  nature.  It  is  said  that  where  the  party 
benefited  prepares  the  will,  '^  the  presumption  and 
onusprohandi  is  against  the  instrument,  and  the  proof 
must  go  not  merely  to  the  act  of  signing,  but  to  the 
knowledge  of  the'  contents  of  the  paper,''  (a)  and 
that  '*  where  the  capacity  is  doubtful  there  must  be 
proof  of  instructions,  or  reading  over* '  (6)  If,  by  these 
expressions,  the  learned  judge  meant  merely  to  say, 
that  there  are  cases  (^  wills  prepared  by  a  legatee 
so  pregnant  with  suspicion,  that  they  ought  to  be 
pronounced  against  in  the  absence  of  evidence  in 
support  of  them,  and  that  extending  to  clear  proof 
of  the  actual  knowledge  of  the  contents  by  the  sup- 
posed testator ;  and  that  instructions  proceeding 
from  him,  or  the  reading  over  the  instrument  by  or 
to  him,  are  the  most  satisfactory  evidence  of  such 
knowledge,  we  fully  concur  in  the  propositions  so 
understood,  in  all  probability  the  learned  judge  in^ 
tended  no  more  than  this.  But  if  the  words  used 
are  to  be  construed  strictly ;  if  it  is  intended  to  be 
stated  as  a  rule  of  law,  that  in  every  case  in  which 
the  party  preparing  the  will  derives  a  benefit  under 
it,  the  onusprohandi  is  shifted,  and  that  not  only  a 
certain  measure,  but  a  particular  species  of  proof  is 
therefore  required  from  the  party  propounding  the 
will,  we  feel  bound  to  say  that  we  conceive  the 

Ca)  Paske  r.  Ollatt,  2.  Phill.  323. 

(6)  Billinghurst  v.  Vickers,  1  Phill.  143. 
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^^^'      doctrine  to  be  incorrect.    The  strict  meaning  of  the 
D^  34th     term  **  anus  probandi  "  is  this,  that  if  no  evidence  is 
B][iiBr      given  by  the  party  on  whom  the  burthen  is  cast, 
SS^.      the  issue  must  be  found  against  him.    In  all  cases 
this  anus  is  imposed  on  the  party  propounding  a 
will ;  it  is  in  general  dischai^ed  by  proof  of  capacity 
and  the  fact  of  execution ;  from  which  the  know- 
ledge  of  and  assent  to  the  contents  of  the  instrument 
iJ  arewsumedy  and  it  cannot  be  that  the  simple  fact' 
of  the  party  who  prepared  the  will,  being  himself  a 
legatee,  is  in  every  case  and  under  all  circumstances, 
to  create  a  contrary  presumption,  and  to  call  upon 
the  Court  to  pronounce  against  the  will,  unless  ad- 
ditional evidence  is  produced  to  prove  the  know- 
ledge of  its  contents  by  the  deceased :  a  single  in- 
stance of  not  unfrequent  occurrence  will  test  the 
truth  of  this  proposition  ;  a  man  of  acknowledged 
competence  and  habits  of  business,  worth  100,000/. 
leaves  the  bulk  of  his  property  to  his  family,  and  a 
legacy  of  60/.  to  his  confidential  attorney,  who  pre- 
pared the  will ;  would  this  fact  throw  the  burthen 
of  proof  of  actual  cognizance  by  the  testator  of  the 
contents  of  the  will  on  the  party  propounding  it,  so 
that  if  such  proof  were  not  supplied,  the  will  would 
be  pronounced  against  ?    The  answer  is  obvious, 
it  would  not.     All  that  can  be  truly  said  is,  that  if 
a  person,  whether  attorney  or  not,  prepares  a  will 
with  a  legacy  to  himself,  it  is,  at  most,  a  suspicious 
circumstance  of  more  or  less  weight,  according  to 
the  iacts  of  each  particular  case ;  in  some  of  no 
weight  at  all,  as  in  the  case  suggested,  varying  ac- 
cording to  circumstances  ;  for  instance,  the  quantum 
of  the  legacy,  and  the  proportion  it  bears  to  the 
property  disposed  of,  and  numerous  other  coutin- 
geneies :  but  in  no  case  amounting  to  more  than  a 
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circumstance  of  suspicion,  demanding  the  vigilant      18S8. 
care  and  circumspection  of  the  Court  in  investi-    Dec  24th. 
gating  the  case,  and  calling  upon  it  not  to  grant  pro-       ^^^ 
bate  without  full  and  entire  satisfaction  that  the  in-      <^tMt 
strument  did  express  the  real  intentions  of  the 
deceased.     Nor  can  it  be  necessary  that,  in  all  suck 
cases,  even  if  the  testator's  capacity  is  doubtful,  the 
precise  species  of  evidence  of  the  deceased's  know- 
ledge of  the  will  is  to  be  in  the  shape  of  instruc- 
tions for,  or  reading  over  the  instrument.     They 
form,  no  doubt,  the  most  satisfactory,  but  they  are 
not  the  only  satisfactory  description  of  proof  by 
which  the  cognizance  of  the  contents  of  the  will  may 
be  brought  home  to  the  deceased .    The  Court  would 
naturally  look  for  such  evidence ;  in  some  cases  it 
might  be  impossible  to  establish  a  willwithout  it, 
but  it  has  no  right  in  every  case  to  require  it. 

I  have  said  thus  much  upoil  the  rules  of  law  ap- 
plicable to  this  case,  with  the  concurrence  of  all 
their  lordships  who  heard  the  argument,  not  (Par- 
ticularly with  a  view  to  the  decision  of  this  case ; 
but  in  order  to  prevent  any  misconception  upon  a 
subject  of  so  great  practical  importance ;  at  the  same 
time  their  lordships  wish  it  to  be  distinctly  under- 
stood, that  entirely  acquiescing  in  the  propriety  of 
the  rule  so  qualified  and  explained,  they  should  be 
extremely  sorry  if  anything  which  has  fallen  from 
them  should  have  the  effect  of  impeding  its  full 
operation. 

The  case  which  their  lordships  have  now  to 
decide  has  been  argued  at  the  bar  with  much 
industry  and  ability  on  both  sides ;  and  all  their 
lordships  have  besides  had  an  ample  opportunity  of 
perusing  and  considering  with  due  care  and  atten- 


642  CASES    DETERMINED   IN   THE 

18S8.       tion  the  immense  mass  of  evidence,  more  or  less 

'  Dec  24th.     material,  which  was  adduced  in  the  Court  below : 

B^iirT       ^  the  result  of  that  consideration  has  been  to  satisfy 

B^uN.       ^^^  minds  that  the  decree  of  the  judge  of   the 

Prerogative  Court  was  right,  it  is  not  necessary 

to  go  into  the  same  minute  statement  or  comment 

upon  the  evidence  in  the  cause  in  detail,  which  we 

should  have  thought  it  our  duty  to  have  done  if  we 

had  happened  to  arrive  at  a  different  conclusion 

from  that  of  the  learned  judge.      Adopting  the 

principles  above  laid  down  and  admitted  on  both 

sides,  we  are  all  quite  satisfied  that  the  deceased 

was  competent,  and  that  the  paper  propounded  by 

the  respondent  is  proved  to  be  his  true  last  will, 

and  to  express  his  real  intentions. 

A  tolerably  just  estimate  may  be  formed  of  the 
character  and  mental  powers  of  Mr.  Barry  the  de- 
ceased, from  the  parol  evidence  on  both  sides,  after 
making  allowance  for  the  bias  under  which  the 
witnesses  speak ;  and  the  written  documents  which 
are  proved  by  the  handwriting  of  the  deceased. 
From  these  sources  it  may  be  collected  that  he  was 
a  person  of  slender  capacity,  of  a  retired  disposi- 
tion, indolent  habits,  addicted  to  drinking,  some- 
what singular  in  his  appearance,  frivolous,  and 
occasionally  even  childish  in  his  amusements  and 
occupations.  On  the  other  hand,  it  is  clear  that  he 
was  not  insane,  and  although  the  evidence  embraces 
a  period  of  more  than  fifty  years,  and  an  ac- 
count of  most  of  the  transactions  of  his  life,  there 
is  no  satisfactory  evidence  of  a  single  act,  denoting 
that  he  was  labouring  under  delusions,  or  indicating 
such  a  degree  of  folly  as  to  shew  that  he  was  unfit 
to  be  trusted  with  the  management  of  his  own  con- 
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cerns.     Though  certainly  not  a  man  of  business,  he       1838. 
was  capable  of  transacting  the  ordinary  affairs  of    Dae.  24Ui. 
life,  and    the   letters  produced,  under  his  hand,       ^^^ 
and  the  parol  evidence  of  the  annual  settlement      butITk. 
of  his  accounts  and  attendance  at  the  banker's, 
distinctly  shew,  th^t  he  paid  considerable  attention 
to  his  pecuniary  concerns,  and  was  competent  to 

the  conduct  of  his  affairs.     It  is  not  indeed  dis- 

* 

puted  on  one  side,  but  that  he  was  of  testable  capa- 
city, nor  on  the  other  that  he  was  a  person  of  weak 
mind ;  as  to  the  extent  of  that  weakness,  there  is  a 
difference,  but  admitting  its  existence,  even  to  the 
degree  represented  on  the  part  of  the  appellant,  the 
only  consequence  will  be,  that  it  adds  to  the  sus- 
picion, which  unquestionably  belongs  to  the  cir- 
cumstance of  the  attorney  who  prepared  the  will, 
taking  no  less  than  a  fourth  of  the  estate,  and  the 
legatees  taking  the  whole,  to  the  exclusion  of  his  own 
family,  and  calls  upon  us  to  watch  the  proof  of  the 
will  itself  with  increased  jealousy  and  suspicion. 
The  question  is,  whether  these  grounds  of  siispicion 
have  been  satisfactorily  removed,  and  the  instrument 
proved  to  be  the  real  will  of  the  testator  himself  7 

That  he  should  pass  over  his  own  relations  is 
rendered  highly  probable  under  the  unhappy  cir- 
cumstances of  this  case.  If,  all  the  other  facts  of 
the  case  being  as  they  were,  he  had  lived  on  terms 
of  affectionate  intercourse  with  his  son ;  had  re- 
ceived him  occasionally  as  an  inmate  of  the  house  ; 
had  habitually  corresponded  with  him,  and  had 
always  expressed  for  him  parental  regard,  the  case 
would  have  been  one  of  much  greater  suspicion  and 
more  difficult  to  decide  than  it  is ;  but,  unhappily, 
there  is  proof  of  estrangement  from  his  only  son, 
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18SS.  80  clear  and  distiiict,  as  to  admit  of  no  doubt,  and 
Dta.  tsol    upon  grounds  which,  whether  the  charge  against 

bI2[j^  the  8on  were  true  or  bke,  cannot  assuredly  be 
deemed  irrational.  Though  Mr.  Barry  Barry  had 
been  gwitj  of  the  violent  conduct  which  is  deposed 
to  by  some  of  the  witnesses,  and  that  operating 
on  the  timidity  of  his  father  might  have  sometimes 
excited  his  fears,  it  is  clear  from  the  correspondence, 
that  his  father  was  on  a  friendly  footing  with  him, 
and  professed  much  regard  for  him,  even  after  that 
gentleman  had  absconded,  to  avoid  being  taken  on 
a  bench  warrant  founded  upon  the  chai^  against 
him ;  but  after  the  time  that  he  declined  to  take  his 
trial  at  the  assizes  in  Maroh,  1814,  and  thereby 
afforded  a  strong  ground  for  believing  that  the 
charge  was  true,  all  intercourse  ceased;  the  de- 
ceased never  wrote  to,  or  saw  his  son  afterwards — 
he  held  no  communication  whatever  with  him,  and 
in  December,  1819,  when  in  the  absence  of  White- 
head and  Butlin,  under  whose  control  the  deceased 
is  supposed  to  have  been,  Mr.  Barry  Barry  went  to 
his  fother's  house,  his  Ssitlier  himself,  of  his  own 
accord  excluded  him  from  his  presence;  and  it 
appears  to  be  clear,  that  from  the  month  of  March, 
1814,  he  ceased  to  speak  of  him,  except  as  an  un- 
fortunate and  unhappy  man.  In  this  state  of  com- 
plete alienation  from  his  son,  it  is  by  no  means  un- 
natural to  suppose  that  he  would  not  make  him  the 
object  of  his  bounty,  but  that  be  would  seek  else- 
where for  those  on  whom  he  would  bestow  it. 
After  his  daughter's  death  in  1821,  he  had  no  re- 
lations except  the  Neales,  from  them  also  it  is 
equally  clear  that  his  regards,  if  he  ever  entertained 
any,  were  estranged.     With  Pendock,  who  died  in 
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September,  1816,  he  had  unfortunately  quarrelled,       1838. 
and  he  kept  up  no  intercourse  with  the  other  mem-     Dec.  a4th. 
bers  of  that  family  ;    under  these  circumstances,  it       barry 
is  highly  probable  that  he  would  make  a  willi  in      bStuh* 
order  to  prevent  his  son  enjoying  his  property,  and 
that  as  none   of  his  relations  were  on  terms  of 
friendship  with  him,  he  would  bestow  his  bounty  on 
those  persons  who  were,   and  none  seem  to  have 
been  in  habits  of  intercourse  with  him  more  than 
Mr.  Percy  and  Mr.  Butlin,  and  it  is  by  no  means 
improbable  that  he  would  give  a  part  to  an  old 
servant,  in  whom  he  had  reposed  great  confidence 
and  trust.     It  is  true  that  this  confidence  was  in 
some  respects  misplaced,  and  Whitehead  seems  to 
have  taken  liberties  in  his  master's  house^  which 
he  could  hardly  have  sanctioned,  but  it  does  not 
appear  that  his  master  knew  it,  and  he  was  in- 
trusted  to  the  last  with  the   management  of  his 
domestic  afiairs. 

With  these  probabilities  then  in  favour  of  the 
will  propounded,  let  us  look  at  the  evidence  of  the 
factum,  which,  though  not  so  strong  as  direct  proof 
of  written  instructions,  to  the  full  extent  of  the  will, 
or  direct  proof  that  it  was  read  over,  is  still  of  a 
satisfactory  nature,  and  with  the  other  circum- 
stances to  which  I  have  adverted,  leaves  the  mind 
perfectly  satisfied  that  the  instrument  expresses  his 
real  wishes. 

In  the  first  place,  it  is  a  fact  beyond  dispute  that 
Mr.  Percy,  who  prepared  the  will,  at  all  events 
meant  that  it  should  be  fairly  and  openly  executed 
in  the  presence  of  respectable  witnesses.  Mr« 
Smith  was  certainly  applied  to  by  him  for  that 
purpose,  and  could  not  attend.     Dr.  Davidson  and 

VOL.  I.  XX 
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I8S7.       shewiug  that  he  acted  on  his  own  feelings.    This 
September  5th.  visit  Created  confusion  in  the  family ;  the  deceased, 

BrrtiN       apprehensive  of  personal   violence;   wrote  to  Mr. 

ButR^.  Percy  to  come  to  his  assistance,  and  Mr.  Percy  ac- 
cordingly went  to  ToUerton  Hall,  with  two  other 
persons,  to  whom  the  deceased  gave  an  account  of 
the  occurrence,  conducting  himself  in  a  perfectly 
collected  and  rational  manner.  He  made  a  depo- 
sition before  a  magistrate ;  but  as  Mr.  Barry  Barry 
left  the  place,  there  was  no  necessity  for  the  inter- 
vention of  the  magistrate.  These  facts  shew  not 
only  the  capacity  of  the  deceased,  but  his  dislike  to 
his  son.  In  1 820,  the  proceedings  were  going  on 
in  Chancery,  and  the  son  writes  in  terms  not  likely 
to  conciliate  his  father,  assuming  an  authority  to 
dictate  to  him,  and  employing  offensive  language. 

Under  these  circumstances,  the  Court,  perhaps, 
would  not  have  been  surprised  at  anything  the 
deceased  might  have  done  with  respect  to  his  son  ; 
but  no  immediate  steps  were  taken  to  make  a  will. 
In  1821,  the  daughter  died;  in  1822,  the  10,000/. 
was  raised ;  in  1823,  Mrs.  Gentry,  the  housekeeper, 
left,  and  Miss  Cooper  came,  who  married  Whitehead 
soon  after;  in  1826  or  1827,  the  deceased  was 
taken  extremely  ill,  and  was  attended  by  Mr. 
Butlin. 

It  is  to  be  regretted  that  Mr.  Percy  should  be  the 
person  to  draw  the  will ;  but  the  character  of  the 
deceased  should  be  considered,  and  may  in  some 
degree  account  for  it.  One  of  the  inconveniences 
attending  this  circumstance,  however,  is,  that  Mr. 
Percy  cannot  be  examined  as  a  witness.  He  was, 
indeed,  produced  as  a  witness,  having  assigned  his 
legacy  to  a  charitable  foundation  ;  but  Mr.  Barry 
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Barry's  proctor  objected,  and  the  Commissioner,  be-       1837. 
fore  whom  the  examination  took  place,  was  informed  September  5tb. 
that  he  was  liable  to  prosecution  and  penalties  if  he      b^» 
accepted   the  trust,  and  consequently   Mr.  Percy      g^"^jj** 
was  not  examined.    This  was  irregular,  and  both 
parties  seem  to  have  lost  their  way.    The  Court 
has  already  expressed  its  sentiments  upon  this  point, 
in  the  course  of  the  proceedings.     The  objection  to 
the  competency  of  the  witness  should  have  been 
made  at  the  time  of  hearing,  or  the  Court  might 
have  been  applied  to,  that  his  deposition  should  not 
be  published  :  instead  of  which,  the  Court  has  been 
deprived  of  the  evidence  of  Mr.  Percy,  by  the 
objection  on  the  part  of  Mr.  Barry  Barry,  the  person 
now  complaining  that  Mr.  Percy  was  not  examined. 
The  principal  witness  as  to  the  preparation  of  the 
will  is  Mr.  Gough.     The  deceased  had  declared  he 
had  done  with  the  Neales.  The  son  was  not  destitute, 
having  the  real  estate,  worth  3000/.  or  4000/.  a-year. 
What  other  persons  were  likely  to  have  been  the 
objects  of  his  bounty  ?     Why  those  with  whom  he 
associated, — Mr.   Percy,   his  solicitor  and   agent, 
Mr.  Butlin,  his  medical  attendant,  and  Mr.  Smith, 
the  incumbent  of  the  parish — there  were  no  other 
persons  with  whom  the  deceased  was  iti  the  habit  of 
associating,  and  to  them  it  was  not  improbable  the 
deceased,  from   the   manner  in   which  they  had 
acted  towards  him,  would  have  left  a  portion  of  his 
property.      Whitehead   may    have    misconducted 
himself,  but  the  deceased  was  not  conscious  of  it, 
and  he  had  great  regard  for  and  confidence  in  him. 
The  Court,  therefore,  cannot  say  that  the  disposi- 
tion of  the  property,  under  the  circumstances,  was 
very  improbable.     There  is  nothing  to  shew  that 
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18S7.      the  deceased  did  not  act  in  this  matter  as  a  firee 

sntgnhnsiih.  ^^^^  I  there  is  nothing  to  shew  importonity.     He 

jj^—        goes  to  Mr.  Percy  in  his  own  carriage,  openly,  nn- 

^mit      attended  by  Whitehead,  and  the  general  resolt  of 

the  evidence  respecting  the  instructions  for  the  will, 

its  preparation  and  execution,  is  such  as  in  my 

opinion  to  satisfy  the  requisites  of  the  law,  shewing 

that  the  deceased  was  able  to  understand  the  act  he 

was  about  to  do. 

The  case  might  stop  here ;  but  there  are  later 
circumstances  shewing  the  capacity,  volition,  and 
free  agency  of  the  deceased.  The  next  day,  he  went 
to  his  banker  and  drew  out  money.  He  gave 
directions  for  the  painting  of  his  house.  He  went 
to  Buxton,  and  in  his  conduct  there,  and  during  the 
whole  time  from  the  execution  of  the  will  down  to 
his  death,  there  is  nothing  from  which  the  Court 
can  infer  that  the  deceased  was  in  any  other  con- 
dition than  capable  of  performing  the  ordinary 
business  of  life.  There  is  nothing  whatever  in  the 
evidence  to  shew  that  there  has  been  any  conspiracy 
to  obtain  the  will,  which  is  but  the  natural  effect  of 
his  son's  conduct  on  the  mind  of  the  deceased. 

1  have  no  doubt  or  hesitation  in  pronouncing  for 
the  validity  of  this  will,  and  in  decreeing  probate  of 
it  to  Mr.  Butlin,  the  executor.  Had  the  inquiry 
been  conducted  in  the  usual  form,  and  without  such 
unnecessary  expense,  the  Court,  under  the  circum- 
stances, might  have  been  inclined  to  suffer  each 
party  to  pay  their  own  costs ;  but  seeing  the  manner 
in  which  this  suit  has  been  conducted,  and  that  if 
each  party  paid  their  own  costs,  the  burthen  would 
fall  upon  Mr.  Butlin,  who  of  all  persons  is  the  least 
connected  with  anything  improper  ;  I  am  of  opinion 


_  J 


PREROGATIVE  COURT  OF  CANTERBURY.  637 

to  condemn  Mr.  Barry  Barry  in  the  costs,  from  the       1887. 
time  of  his  giving  in  the  allegation,  which  has  s^^i^ii^i^J^, 
given  rise  to  the  whole  of  the  discussionft  and      ^^^^ 
expense.  agmmt 

Baiit. 


JUDICIAL   COMMITTEE    OF  THE 
PRIVY  COUNCIL,  (a) 


On  Appeal. 


Barry  v.  Butlin. 

1838 
From  the  above  sentence  in  the  Prerogative  Court, 


an  appeal  was  prosecuted  on  behalf  of  Mr.  Barry  sthToni,'  7th| 
Barry  to  the  Privy  Council,  and  the  cause  was      ^^^^^ 
argued  before  the  Judicial  Committee,  (present  Lord       ^^""^ 
Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosan-      Bvtun. 
quet,  and  the  Right  Hon.  Thos.  Erskine,  C.  J.  in 
Bankruptcy),  by  Mr.  Cresswell  and  Dr.  Addams 
for  the  Appellant,  and  by  the  Queen's  Advocate  and 
Mr.  Thesiger  for  the  Respondent,  and  the  following 
judgment  was  delivered  by 

(a)  The  Editor  does  not  profess  to  report  the  decisions  of  the 
Judicial  Committee  of  the  Priry  Council ;  but  the  principles  of  law, 
laid  dowtt  by  their  lordships  in  the  case  of  "  Barry  o.  Butlin/'  being 
frequently  referred  to  in  questions  arising  in  the  Prerogative  Court, 
he  has  thought  that  he  might  render  an  acceptable  service  to  the 
profession,  by  inserting  the  judgment  delivered  in  that  case,  by  Mr. 
Baron  Park,  to  whom  the  Editor  begs  to  tender  his  sincere  thanks 
for  having  furnished  him  with  a  copy  of  that  judgment. 
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18S8.  Mr.  Baju>m  Pabu. 


VtctiOk.  The  rales  of  law,  acoordiiig  to  wliich  cases  of  this 
bImt  nature  are  to  be  decided,  do  not  admit  al  any  dis- 
S^!S.  V^^f  80  &r  as  they  are  necessary  to  the  determina- 
tion of  the  present  appeal:    and  they  have  been 


T^M  4^^KC  flv^^ 

hmdijm  €wtrj  acquicsccd  in  on  both  sides.  These  rules  are  two, 
STpu^^fSo  the  first  that  the  anus  probandi  lies  in  every  case 
J^*****  *  upon  the  party  propounding  a  will ;  and  he  must 
Y!]^  ^  satbfy  the  conscience  of  the  Court  that  the  instni- 
K!!*r5L^  ment  so  propounded,  is  thejgg|  will  of  a  firee  and 
maduk,ihat'm  capable  testator. 

whieii  cxdtci  The  secoud  is,  that  if  a  party  writes,  or  prq^ares 
&  CMffTu^  ^  ^^  under  which  he  takes  a  benefit,  that  is  a  cir- 
MnUn^  cumstance  which  ought  generally  to  excite  the  sus- 
cSIjfirS*  picion  of  the  Court,  and  calls  upon  it  to  be  vigilant 
moaoimce  in  and  jcalous  in  examining  the  evidence  in  support 
toftnuDent  of  the  instrument,  in  favour  of  which  it  ought  not 
Awflipf^wred  to  pronouucc  unless  the  suspicion  is  removed,  and 
Jjt^J^^JJ^  it  is  judicially  satisfied  that  the  paper  propounded 
under  which  he  |Jq^  express  the  truc  wiU  of  the  deceased, 
ftbie  beoefic.  These  principles,  to  the  extent  that  I  have  stated, 
the  deccM^^  are  well  established.  The  former  Is  undisputed, 
and  the  d».  The  latter  is  laid  down  by  Sir  John  NichoU  in 
SSSf thSh"'  substance  in  Paske  r.OUatt,  (a)  Ingram  r.Wyatt,  (6) 
^^^'S^uSiS^  and  Billinghurst  v.  Vickers,  (c)  and  is  stated  by  that 
the  circum-       very  learned  and  experienced  judee  to  have  been 

•tftncet,  pro-  •'  .  . 

nouttcedfor:     handed  down  to  him  by  his  predecessors  :  and  this 

fentenceof  Uie  tribunal  has  sanctioned  and  acted  upon  it  in   a 

Cwn^bk      I'ecent  case,  that  of  Baker  and  Batt. 

'^*^*  Their  lordships  are  fully  sensible  of  the  wisdom 

of  this  rule  and  the  importance  of  its  practical  ap- 
plication on  all  occasions ;  at  the  same  time  their 

(a)  2.  Phill.  323.        (ft)  1.  Hagg.  388.         (c)  I  Phill.  187. 
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lordships  think  it  fit  to  observe,  especially  as  there  18S8. 
has  been  some  discussion  upon  this  point,  towards  Dec.  24Ui. 
the  close  of  this  inquiry,  that  some  of  the  expressions  barbt 
reported  to  have  been  used  by  Sir  John  Nicholl,  in  ^^^*. 
laying  down  this  doctrine,  appear  to  them  to  be 
somewhat  equivocal  and  capable  of  leading  into 
error  in  the  investigation  and  decision  of  questions 
of  this  nature.  It  is  said  that  where  the  party 
benefited  prepares  the  will,  *^  the  presumption  and 
onus prohandi  is  against  theinstrument,  and  the  proof 
must  go  not  merely  to  the  act  of  signing,  but  to  the 
knowledge  of  the'  contents  of  the  paper,''  id)  and 
that  **  where  the  capacity  is  doubtful  there  must  be 
proof  of  instructions  y  or  reading  over* '  (6)  If,  by  these 
expressions,  the  learned  judge  meant  merely  to  say, 
that  there  are  cases  (^  wills  prepared  by  a  legatee 
so  pregnant  with  suspicion,  that  they  ought  to  be 
pronounced  against  in  the  absence  of  evidence  in 
support  of  them,  and  that  extending  to  clear  proof 
of  the  actual  knowledge  of  the  contents  by  the  sup- 
posed testator ;  and  that  instructions  proceeding 
from  him,  or  the  reading  over  the  instrument  by  or 
to  him,  are  the  most  satisfactory  evidence  of  such 
knowledge,  we  fully  concur  in  the  propositions  so 
understood,  in  all  probability  the  learned  judge  in- 
tended no  more  than  this.  But  if  the  words  used 
are  to  be  construed  strictly ;  if  it  is  intended  to  be 
stated  as  a  rule  of  law,  that  in  every  case  in  which 
the  party  preparing  the  will  derives  a  benefit  under 
it,  the  onus  prohandi  is  shifted,  and  that  not  only  a 
certain  measure,  but  a  particular  species  of  proof  is 
therefore  required  from  the  party  propounding  the 
will,  we  feel  bound  to  say  that  we  conceive  the 

Ca)  Paske  r.  Ollatt,  2.  Phill.  323. 

(6)  BiUinghurst  v.  Vickers,  1  Phill.  143. 
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*^^*      doctrine  to  be  incorrect.    The  strict  meaning  of  the 
D^  Mth     term  "  anus  probandi  "  is  this,  that  if  no  evidence  is 
B^r       given  by  the  party  on  whom  the  burthen  is  cast, 
SS^.      the  issue  must  be  found  against  him.    In  all  cases 
this  anus  is  imposed  on  the  party  propounding  a 
will ;  it  is  in  general  discharged  by  proof  of  capacity 
and  the  fact  of  execution ;  from  which  the  know- 
ledge  of  and  assent  to  the  contents  of  the  instrument 
SJ  arewsumed,  and  it  cannot  be  that  the  simple  fact' 
of  the  party  who  prepared  the  will,  being  himself  a 
legatee,  is  in  every  case  and  under  all  circumstances, 
to  create  a  contrary  presumption,  and  to  call  upon 
the  Court  to  pronounce  against  the  will,  unless  ad- 
ditional evidence  is  produced  to  prove  the  know- 
ledge of  its  contents  by  the  deceased :  a  single  in- 
stance of  not  unfrequent  occurrence  will  test  the 
truth  of  this  proposition  ;  a  man  of  acknowledged 
competence  and  habits  of  business,  worth  100,000/. 
leaves  the  bulk  of  his  property  to  his  family,  and  a 
legacy  of  60/.  to  his  confidential  attorney,  who  pre- 
pared the  will ;  would  this  fact  throw  the  burthen 
of  proof  of  actual  cognizance  by  the  testator  of  the 
contents  of  the  will  on  the  party  propounding  it,  so 
that  if  such  proof  were  not  supplied,  the  will  would 
be  pronounced  against  ?    The  answer  is  obvious, 
it  would  not.     All  that  can  be  truly  said  is,  that  if 
a  person,  whether  attorney  or  not,  prepares  a  will 
with  a  legacy  to  himself,  it  is,  at  most,  a  suspicious 
circumstance  of  more  or  less  weight,  according  to 
the  facts  of  each  particular  case ;  in  some  of  no 
weight  at  all,  as  in  the  case  suggested,  varying  ac- 
cording to  circumstances ;  for  instance,  the  quantum 
of  the  legacy,  and  the  proportion  it  bears  to  the 
property  disposed  of,  and  numerous  other  contin- 
gencies :  but  in  no  case  amounting  to  more  than  a 
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circumstance  of  suspicion,  demanding  the  vigilant      18S8. 
care  and  circumspection  of  the  Court  in  investi-    d^c.  2^. 
gating  the  case,  and  calling  upon  it  not  to  grant  pro-       ^^^ 
bate  without  full  and  entire  satisfaction  that  the  in-      <^>Mt 
strument  did  express  the  real  intentions  of  the 
deceased.     Nor  can  it  be  necessary  that,  in  all  suck 
cases,  even  if  the  testator's  capacity  is  doubtful,  the 
precise  species  of  evidence  of  the  deceased's  know- 
ledge of  the  will  is  to  be  in  the  shape  of  instruc- 
tions for,  or  reading  over  the  instrument.     They 
form,  no  doubt,  the  most  satisfactory,  but  they  are 
not  the  only  satisfactory  description  of  proof  by 
which  the  cognizance  of  the  contents  of  the  will  may 
be  brought  home  to  the  deceased.    The  Court  would 
naturally  look  for  such  evidence ;  in  some  cases  it 
might  be  impossible  to  establish  a  willwithout  it, 
but  it  has  no  right  in  every  case  to  require  it. 

I  have  said  thus  much  upod  the  rules  of  law  ap- 
plicable to  this  case,  with  the  concurrence  of  all 
their  lordships  who  heard  the  argument,  not  (Par- 
ticularly with  a  view  to  the  decision  of  this  case ; 
but  in  order  to  prevent  any  misconception  upon  a 
subject  of  so  great  practical  importance ;  at  the  same 
time  their  lordships  wish  it  to  be  distinctly  under- 
stood, that  entirely  acquiescing  in  the  propriety  of 
the  rule  so  qualified  and  explained,  they  should  be 
extremely  sorry  if  anything  which  has  fallen  from 
them  should  have  the  effect  of  impeding  its  full 
operation. 

The  case  which  their  lordships  have  now  to 
decide  has  been  argued  at  the  bar  with  much 
industry  and  ability  on  both  sides ;  and  all  their 
lordships  have  besides  had  an  ample  opportunity  of 
perusing  and  considering  with  due  care  and  atten- 
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18S8.       tion  the  immense  mass  of  evidence,  more  or  less 

Dec.  24th.     material,  which  was  adduced  in  the  Court  below : 

bImx       ^s  ^^^  result  of  that  consideration  has  been  to  satisfy 

BOTui!       ^^^  minds  that  the  decree  of  the  judge  of  the 

Prerogative  Court  was  right,  it  is  not  necessary 

to  go  into  the  same  minute  statement  or  comment 

upon  the  evidence  in  the  cause  in  detail,  which  we 

should  have  thought  it  our  duty  to  have  done  if  we 

had  happened  to  arrive  at  a  different  conclusion 

from  that  of  the  learned  judge.      Adopting  the 

principles  above  laid  down  and  admitted  on  both 

sides,  we  are  all  quite  satisfied  that  the  deceased 

was  competent,  and  that  the  paper  propounded  by 

the  respondent  is  proved  to  be  his  true  last  will, 

and  to  express  his  real  intentions. 

A  tolerably  just  estimate  may  be  formed  of  the 
character  and  mental  powers  of  Mr.  Barry  the  de- 
ceased, from  the  parol  evidence  on  both  sides,  after 
making  allowance  for  the  bias  under  which  the 
witnesses  speak. ;  and  the  written  documents  which 
are  proved  by  the  handwriting  of  the  deceased. 
From  these  sources  it  may  be  collected  that  he  was 
a  person  of  slender  capacity,  of  a  retired  disposi- 
tion, indolent  habits»  addicted  to  drinking,  some- 
what singular  in  his  appearance,  frivolous,  and 
occasionally  even  childish  in  his  amusements  and 
occupations.  On  the  other  hand,  it  is  clear  that  he 
was  not  insane,  and  although  the  evidence  embraces 
a  period  of  more  than  fifty  years,  and  an  ac- 
count of  most  of  the  transactions  of  his  life,  there 
is  no  satisfactory  evidence  of  a  single  act,  denoting 
that  he  was  labouring  under  delusions,  or  indicating 
such  a  degree  of  folly  as  to  shew  that  he  was  unfit 
to  be  trusted  with  the  management  of  his  own  con- 
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cerns.  Though  certainly  not  a  man  of  business,  he  1838. 
was  capable  of  transacting  the  ordinary  affairs  of  Dec.  24th. 
life,  and  the.  letters  produced,  under  his  hand,  £[^y 
and  the  parol  evidence  of  the  annual  settlement  ^rui. 
of  his  accounts  and  attendance  at  the  banker's, 
distinctly  shew,  that  be  paid  considerable  attention 
to  his  pecuniary  concerns,  and  was  competent  to 
the  conduct  of  his  affairs.  It  is  not  indeed  die- 
puted  on  one  side,  but  that  he  was  of  testable  capa- 
city, nor  on  the  other  that  he  was  a  person  of  weak 
mind ;  as  to  the  extent  of  that  weakness,  there  is  a 
difference,  but  admitting  its  existence,  even  to  the 
degree  represented  on  the  part  of  the  appellant,  the 
only  consequence  will  be,  that  it  adds  to  the  sus- 
picion, which  unquestionably  belongs  to  the  cir- 
cumstance of  the  attorney  who  prepared  the  will, 
taking  no  less  than  a  fourth  of  the  estate,  and  the 
legatees  taking  the  whole,  to  the  exclusion  of  his  own 
family,  and  calls  upon  us  to  watch  the  proof  of  the 
will  itself  with  increased  jealousy  and  suspicion. 
The  question  is,  whether  these  grounds  of  suspicion 
have  been  satisfactorily  removed,  and  the  instrument 
proved  to  be  the  real  will  of  the  testator  himself  ? 

That  he  should  pass  over  his  own  relations  is 
rendered  highly  probable  under  the  unhappy  cir- 
cumstances of  this  case.  If,  all  the  other  facts  of 
the  case  being  as  they  were,  he  had  lived  on  terms 
of  affectionate  intercourse  with  his  son  ;  had  re- 
ceived him  occasionally  as  an  inmate  of  the  house  ; 
had  habitually  corresponded  with  him,  and  had 
always  expressed  for  him  parental  regard,  the  case 
would  have  been  one  of  much  greater  suspicion  and 
more  difficult  to  decide  than  it  is ;  but,  unhappily, 
there  is  proof  of  estrangement  from  his  only  son, 
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1838.  80  clear  and  distinct,  as  to  admit  of  no  doubt,  and 
Pec.  24th.  upon  grounds  which,  whether  the  charge  against 
^^T  the  son  were  true  or  false,  cannot  assuredly  be 
^5^^  deemed  irrational.  Though  Mr.  Barry  Barry  had 
been  guilty  of  the  violent  conduct  which  is  deposed 
to  by  some  of  the  witnesses,  and  that  operating 
on  the  timidity  of  his  father  might  have  sometimes 
excited  his  fears,  it  is  clear  from  the  correspondence, 
that  his  father  was  on  a  friendly  footing  with  him, 
and  professed  much  regard  for  him,  even  after  that 
gentleman  had  absconded,  to  avoid  being  taken  on 
a  bench  warrant  founded  upon  the  charge  against 
him ;  but  after  the  time  that  he  declined  to  take  his 
trial  at  the  assizes  in  March,  1814,  and  thereby 
afforded  a  strong  ground  for  believing  that  the 
charge  was  true,  all  intercourse  ceased;  the  de* 
ceased  never  wrote  to,  or  saw  his  son  afterwards — 
he  held  no  communication  whatever  with  him,  and 
in  December,  1819^  when  in  the  absence  of  White- 
head and  Butlin,  under  whose  control  the  deceased 
is  supposed  to  have  been,  Mr.  Barry  Barry  went  to 
his  father's  house,  his  father  himself,  of  his  own 
accord  excluded  him  from  his  presence ;  and  it 
appears  to  be  clear,  that  from  the  month  of  March, 
1814,  he  ceased  to  speak  of  him,  except  as  an  un- 
fortunate and  unhappy  man.  In  this  state  of  com- 
plete alienation  from  his  son,  it  is  by  no  means  un- 
natural to  suppose  that  he  would  not  make  him  the 
object  of  his  bounty,  but  that  he  would  seek  else- 
where for  those  on  whom  he  would  bestow  it. 
After  his  daughter's  death  in  1821,  he  had  no  re- 
lations except  the  Neales,  from  them  also  it  is 
equally  clear  that  his  regards,  if  he  ever  entertained 
any,  were  estranged.     With  Pendock,  \7ho  died  in 
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September,  1816,  he  had  unfortunately  quarrelled,       18S8. 
and  he  kept  up  no  intercourse  with  the  other  mem-     Dec.  a4th. 
bers  of  that  family  ;    under  these  circumstances,  it.      barry 
is  highly  probable  that  he  would  make  a  will^  in      Bmlw* 
order  to  prevent  his  son  enjoying  his  property,  and 
that  as  none   of  his  relations  were  on  terms  of 
friendship  with  him,  he  would  bestow  his  bounty  on 
those  persons  who  were,   and  none  seem  to  have 
been  in  habits  of  intercourse  with  him  more  than 
Mr.  Percy  and  Mr^  Butlin,  and  it  is  by  no  means 
improbable  that  he  would  give  a  part  to  an  old 
servant,  in  whom  he  had  reposed  great  confidence 
and  trust.     It  is  true  that  this  confidence  was  in 
some  respects  misplaced^  and  Whitehead  seems  to 
have  taken  liberties  in  his  master's  house,  which 
he  could  hardly  hare  sanctioned,  but  it  does  not 
appear  that  his  master  knew  it,  and  he  was  in- 
trusted  to  the  last  with  the   management  of  his 
domestic  affairs. 

With  these  probabilities  then  in  favour  of  the 
will  propounded,  let  us  look  at  the  evidence  of  the 
factum,  which,  though  not  so  strong  as  direct  proof 
of  written  instructions,  to  the  full  extent  of  the  will, 
or  direct  proof  that  it  was  read  oVer,  is  still  of  a 
satisfactory  nature,  and  with  the  other  circum- 
stances to  which  I  have  adverted,  leaves  the  mind 
perfectly  satisfied  that  the  instrument  expresses  his 
real  wishes. 

In  the  first  place^  it  is  a  fact  beyond  dispute  that 
Mr.  Percy,  who  prepared  the  will,  at  all  events 
meant  that  it  should  be  fairly  and  openly  executed 
in  the  presence  of  respectable  witnesses.  Mr. 
Smith  was  certainly  applied  to  by  him  for  that 
purpose,  and  could  not  attend.     Dr.  Davidson  and 
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1838,       Mr.  Chapman,  all  answeriDg  that  description,  did 
Dec  2Ml     attend  ;    this  circumstance  is  strong  to  prove  the 

bIut      absence  of  clandestinity  and  fraud. 

B^!^.  There  were  instructions  for  the  burial  and  funeral 

in  the  handwriting  of  the  testator — (Exhibit  D.) 
These  prove  no  more  than  that  his  mind  was 
directed  to  the  subject  of  arrangements  after  his 
death ;  but  they  do  not  carry  the  case  further ;  they 
do  not  lead  necessarily  to  the  inference  that  he  had 
a  will  in  view ;  but  Exhibit  C  is  proved  by  Gough 
(and  there  is  no  fair  ground  to  disbelieve  his  evi- 
dence) to  have  been  transmitted  to  the  deceased. 
It  incorporated  the  memorandum  D,  and  was  a  draft 
of  the  will,  and  that  draft,  in  a  page  of  it  which  con- 
tains the  legacies  to  Whitehead  and  his  wife,  is 
twice  altered  in  the .  handwriting  of  the  testator ; 
which  distinctly  proves  that  his  mind  was  employed 
on  the  subject,  and  affords  reasonable  evidence  that 
he  was  cognizant  of  the  contents.  In  addition  to 
this,  Gough  proves  that  it  was  Mr.  Barry  who  sent 
him  to  desire  Mr.  Chapman  ^'  to  come  to  see  him 
execute  his  wUU'  He  also  sent  him  with  the  same 
message  to  Dr.  Marsden,  but  that  gentleman  was 
not  at  home ;  Dt*.  Davidson,  who  did  attest  it,  ex- 
pressly swears  that  Mr.  Barry  declared  it  to  be  his 
last  will  and  testament,  and  requested  him  and  Mr. 
Chapman  to  witness  it,  and  he  adds  his  belief  that 
Mr.  Barry  was  of  perfectly  sound  mind,  memory 
and  understanding,  and  capable  of  doing  any  act 
requiring  thought^  judgment  and  reflection.  It 
is  suggested  that  there  was  some  secrecy  in  the 
preparation  of  the  will  in  Mr.  Percy's  office,  for 
Nightingale,  who  was  an  old  clerk,  did  not  know  it, 
but  we  think  that  this  does  not  raise  any  inference 
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of  this  kind,  as  it  may  nattiTally  be  accounted  (oVf      18S8. 
by  the  practice  of  entrusting  different  matters  of    j)ec.24th. 
business  to  different  clerks,  and  if  a  fraud  had  been       ^^^ 
intended  and  concocted  between  the  three  legatees,      bvxuL 
it  is  rather  more  likely  that  Nightingale,  who  was* 
an  associate  of  Whitehead,  should  be  employed 
than  Gough,  who  was  not. 

We  think,  therefore,  that  the  evidence  of  the 
factum,  coupled  with  the  strong  probabilities  of  the 
case,  is  sufficient  to  remove  the  suspicions  which 
naturally  belong  to  the  case  of  all  wills  prepared 
by  persons  in  their  own  favour^  especially  when 
made  by  those  of  weak  capacity.  The  undue  in- 
fluence and  the  importunity  which,  if  they  are  to 
defeat  a  will,  must  be  of  the  nature  of  fraud  or  duress, 
exercised  on  a  mind  in  a  state  of  debility,  are  in- 
sinuated, but  not  proved.  Whiteliead's  authority 
and  power  over  his  master  are  no  doubt  sufficiently 
established,  but  that  such  authority  and  power  were 
in  any  way  exercised  to  procure  this  will  to  be 
made,  is  only  conjecture,  and  there  is  nothing  like 
proof  of  authority  or  control  of  any  kind  on  the 
part  of  Butlin  or  Percy.  We  are  therefore  of 
opiiiion  that  the  will  is  established,  and  ought  to  be 
admitted  to  proof.  We  have  entertained  some 
doubt  as  to  the  propriety  of  that  part  of  the  decree 
which  condemns  the  Appellant  in  the  costs  subse- 
quent to  the  giving  in  his  allegation,  dated  the  7th 
of  November,  1833  :  the  case  is  one  in  which  the 
Appellant  was  well  justified  in  calling  for  the  proof 
of  the  will,  and  watching  and  sifting  that  proof, 
and  certainly  ought  not  to  have  had  to  pay  the 
costs  of  that  inquiry.  But  as  the  case  made  by 
his  allegation  was  a  charge  in  the  nature  of  con- 
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18S8. 


Dec.  24th. 


Bakbt 

against 

BUTLIN. 


spiracy  and  fraud,  and  that  charge  has  failed,  and 
as  a  part  of  it,  and  that  causing  no  small  addition 
to  the  expense,  is  introduced  for  a  collateral  pur- 
pose, not  material  to  the  decision  of  this  suit,  we 
do  not  think  we  ought  to  vary  the  decree  of  the 
Court  below  in  respect  to  the  costs,  and  the  appeal 
must  be  consequently  dismissed,  and  we  think  with 
costs. 
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Harwood. 

In  a  suit  for 
Bubtrictionofa 
church-rate, 
made  to  virtue 
of  the  statutes 
68  Geo.  3, 
c.  45,  and  59 
Geo.  3,  c.  134, 
the  libel  ought 
to  shew  upon 
the  face  of  it 
that  the  con- 
ditions required 
by  the  acts 
have  been  com- 
plied with. 

Ubeltobe 
yeformed. 


Blunt  and  Fuller  against  Harwood. 


This  was  a  question  as  to  the  admissibility  of  a 
libel  in  a  suit  for  subtraction  of  church-rate,  pro- 
moted by  the  Churchwardens  of  Streatham  against 
Mr.  Benjamin  Harwood,  a  parishioner ;  the  rate  in 
question  was  made  to  repair  the  parish  church,  and 
to  repay  certain  portions  of  a  principal  sum  of 
3,300/,  borrowed  under  the  statutes  68  Geo.  3, 
c.  45,  and  5[)  Geo.  3^  c.  134,  and  interest  on  apart 
of  that  sum. 

The  libel  pleaded  in  substance  : — 

That,  on  Saturday,  the  13th  of  February,  1836, 
and  in  pursuance  of  notice  duly  published,  &c.,  on 
the  7th  day  of  that  month,  the  parishioners  and 
inhabitants  of  the  said  parish,  assembled  in 
vestrv,  in  the  committee-room  of  the  workhouse  of 
the  said  parish,  then  and  there  resolved  to  make  a 


! 


ARCHES  COURT  OF  CANTERBURY. 


649 


rate  or  asdessment  of  one  shilling  in  the  pound  on 
all  the  properties,  &c.,  for  the  necessary  repairs  of 
the  said  parish  church,  and  for  other  occasions  be- 
longing to  the  said  church,  and  for  and  towards  the 
repayment  of  such  portions  of  the  principal  sum  of 
3,300/.,  borrowed  in  or  about  the  month  of  Novem- 
ber, 1830,  under  the  authority  and  pursuance  of  an 
act  of  Parliament,  passed  in  the  58th  of  Geo.  3, 
intituled,  **  An  Act  for  building  and  promoting 
the  building  of  additional  churches  in  populous 
parishes ;"  and  also  of  another  act,  passed  in  the 
59th  of  his  said  Majesty,  intituled,  "  An  Act  to 
amend  and  render  more  effectual  an  act  passed  in 
the  last  session  of  Parliament,  for  building  and  pro- 
moting the  building  of  additional  churches  in 
populous  parishes;''  for  the  enlargement,  repair, 
and  alteration  of  the  church,  as  would  become  due 
in  the  year  ending  at  Easter  then  next ;  such  por- 
tions amounting  to  the  sum  of  165/.,  being  five  per 
cent  on  the  said  principal  sum  of  3,300/.,  and  a 
half-year's  interest  at  four  per  cent  per  annum  on 
2,475/.,  being  that  part  of  the  said  principal  of 
3,300/.,  as  then  remained  due  and  unsatisfied,  such 
half-year's  interest  amounting  to  the  sum  of  49/. 
105.  That  such  rate  was  accordingly  made  and 
assessed  on  all  such  inhabitants,  at  one  shilling  in 
the  pound  for  all  such  houses,  lands,  or  tenements 
which  they  had  occupied  or  enjoyed  in  the  said 
parish,  and  was  afterwards  duly  confirmed,  &c. 

The    remainder  of  the  libel  was  in  the  u^ual 
form. 

LtLshingtoUf  in  objection  to  the  libel. 

The  averments  in  the  libel  are  not  sufiiciently. 
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18S7.       specific  to  put    the    party    proceeded  against   in 


MicHABLMAs    possessiOD  of  the  &cts  necessary  for  him  to  know 
No^sth.     whether  he  has  a  good  defence  or  not.     Suppose 
2ndS]»iioK.    ^Yie  libel  to  be  admitted  as  it  stands,  still  the  money 
Bluwt       niay  not  have  been  borrowed  in  conformity  with  the 
f^w      provisions  of  the  acts  of  Parliament ;  and  how  is 
Harwooo.     the  party  to  shape  his  defensive  plea  ?     The  libel, 
as  it  stands,  is  incapable  of  proof,   or  of  being 
counterpleaded.      But  there  are  other  objections. 
Application  has  been  made  to  the  vestry  clerk,  who 
has  refused  access  to  the  books.     Then  assuming 
that  the  money  was  borrowed,   and  for  the  three 
purposes  stated  in  the  plea, — the  enlargement,  altera- 
tion,and  repair  of  the  church, — ought  it  to  be  left  to 
the  defendant  to  ascertain  under  what  sections  of 
two  voluminous  acts  of  Parliament  this  was  done? 
Prior  to  these  statutes  it  was  illegal,  under  the 
general  law,  to  borrow  money  on  the   credit  of 
church-rates,  at  all ;  but  under  certain  limitations, 
such  power  is  now  given,  nevertheless  most  care- 
fully guarded,  in  order  to  prevent  abuse.     It  was 
found  in  some  cases  impossible,  where  the  churches 
required  to  be  enlarged,  or  where  extensive  repairs 
were  wanted,  to  raise  the  money  within  a  single 
year,  and  the  statutes  passed  in  the  58th  and  59th 
of  Geo.  3,   give    a   certain    power,    the  object  of 
which  is  to  spread  the  expense  over  a  number  of 
years,  that  would  be  two  great  for  a  single  year ; 
but  these  powers  are  given  under  certain  conditions. 
By  the  59th  section  of  the  68th  Geo.  3,  c.  45,  with 
regard  to  the  enlarging  or  otherwise  extending  the 
accommodation  in  churches,  a  power  is  given  to 
Churchwardens  to  raise  money  in  a  certain  manner 
set  forth  in  the  act,  with  the  consent  of  the  bishop 
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and  incumbent^  and  with  the  express  proviso  that 
*'  one  half  of  the  additional  accommodation  be  al- 
lotted to  uninclosed  or  free  sittings," — has  not  the 
defendant  a  right  to  know  whether  this  was  done, 
and  whether,  consequently,  the  fund^  were  pro- 
perly raised  or  not. 

With  respect  to  repairsj  the  stat.  59  Geo.  3, 
c.  134,  sect.  14,  gives  certain  powers,  but  under 
different  conditions  to  those  in  the  58th  Geo.  3,  as 
to  enlargement ;  for  the  59th  of  Geo.  3,  requires 
where  money  has  been  raised  for  rqpaxrs^  that  ^'a  sum 
sufficient  from  time  to  time,  to  pay  the  interest  of 
the  money  so  borrowed,  and  not  less  than  ten  per 
cent  of  the  principal,  shall  be  raised,  until  the  whole 
of  the  money  borrowed  shall  be  repaid,"  and  in 
The  King  v.  the  Churchwardens  of  Dursley,  (a) 
the  Court  of  King's  Bench  decided  that  Church- 
wardens cannot  raise  a  loan  under  this  statute,  on 
the  credit  of  church-rates,  to  pay  a  debt  for  repairs 
incurred  in  a  past  year,  but  that  the  loan  should  be 
raised  at  the  time  when  the  repairs  were  done,  and 
that  the  rates  for  the  repayment  should  commence 
immediately,  and  be  continued,  so  as  to  pay  off  the 
debt  by  ten  annual  instalments.  Different  con- 
siderations apply  to  money  raised  for  enlarging  of 
a  church,  and  for  repairing  a  church,  and  you  can- 
not raise  one  and  the  same  loan  for  the  double  pur- 
pose mentioned  in  the  statutes ;  yet  a  sum  has  been 
borrowed  for  both  purposes,  and  it  is  impossible  to 
find  from  the  libel  how  this  has  been  done. 


1897. 
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Nkhollf  in  support  of  the  libel. 
It  is  sufficient  to  aver  that  the  money  has  been 

(a)  5  Ad.  and  £11.  10. 
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borrowed  in  pursuance  of  the  acts  of  parliament. 
The  Court  will  assume,  until  the  contrary  be  shown, 
that  the  rate  is  a  legal  one.  If  the  other  party  has 
anything  to  allege  in  answer,  he  can  do  so  by  way 
of  defence.  On  the  face  of  the  libel,  and  of  the 
rate,  there  is  nothing  irregular. 

The  Court. 
The  difficulty  under  which  the  party  proceeded 
against  labours,  is  this,  that  he  is  called  upon  to 
prove  a  negative.  You  are  in  possession  of  the 
parish  books,  and  can  show  that  the  monay  was 
borrowed  in  the  manner  pointed  out  by  the  acts  of 
parliament.  Suppose  I  were  to  admit  the  libel, 
and  the  defendant  were  to  admit  the  iacts,  the  rate 
may  not  be  valid  nevertheless. 

NicholL — We  plead  that  the  money  was  borrowed 
in  pursuance  of  the  act  of  parliament. 

The  Court. 
But  not  in  pursuance  of  the  conditions  of  the 
act.      Until  you  plead  that  all  the  conditions  of 
the  act  have  been  complied  with,  the  Court  cannot 
enforce  the  rate. 

Sir  Herbert  Jenner. 
I  am  unwilling  to  throw  out  anything  that  might 
prejudice  a  particular  case,  but  I  must  say,  with 
reference  to  this  case,  that  it  lies  with  the  party 
claiming  payment  of  the  rate  to  show  that#  the 
Court  can  enforce  it.  The  libel  states  that  the 
money  was  borrowed  ^'  under  the  authority  and  in 
pursuance  of  the  acts,"  so  that  it  is  not  a  common- 
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law  right ;  and  before  the  party  can  ask  the  Court 
to  enforce  payment  of  the  rate,  he  must  show  that 
the  requisites  of  the  acts  of  parliament  hare  been 
complied  with.  What  are  those  requisites  ?  '  The 
money  is  stated  to  have  been  borrowed  for  three 
objects — the  enlargement,  repair,,  and  alteration  of 
the  church ;  taking  enlargement  to  include  alter* 
ation,  the  58  Geo.  3,  c.  45,  sec.  59,  requires  the 
consent,  not  only  of  the  vestry,  but  of  the  bishop  and 
incumbent,  to  the  borrowing  upon  the  credit  of  the 
rates,  such  sums  of  money  as  shall  be  necessary  for 
defraying  the  expense  of  '^  enlarging  or  otherwise 
extending  accommodation."  And  it  empowers 
Churchwardens  '^  to  make  rates  for  the  payment 
of  the  interest  of  such  sums  of  money  so  to  be  bor* 
rowed  and  raised,  and  for  providing  a  fund  of  not 
less  than  the  amount  of  the  interest  upon  the  sum 
advanced,  for  the  repayment  of  the  principal 
thereof,  or  for  repaying  such  principal  in  such 
manner,  and  at  such  times,  and  in  such  proportions 
as  shall  be  agreed  upon  with  the  persons  advancing 
any  such  money,  provided  always  that  one  half  of 
the  additional  accommodation  which  shall  be  ob« 
tained  by  any  such  expenditure  shall  be  allotted  to 
uninclosed  or  free  seats."  Is  it  not  incumbent 
upon  the  Churchwardens  to  show  that  they  have 
complied  with  these  conditions  ?  It  is  quite  impos- 
sible, unless  they  put  themselves  in  such  a  position^ 
that  the  Court  can  enforce  the  rate. 

Again,  with  respect  to  repairs.  The  58  Geo.  3, 
contains  no  provision  for  borrowing  money  for  re- 
pairs ;  but  under  the  14th  section  of  the  59  Geo.  3, 
c.  134,  Churchwardens  are  empowered  to  borrow 
money  upon  the  credit  of  the  rates,  for  defraying 


1887. 


MlCHABLMAt 

Not.  8th. 
2iid  SiMioin. 

Blunt 

and 

Fdllxk 

agaimt 

Harwood. 


64(2  CASES    DETERMINED    IN    THE 

1838.       tion  the  immense  mass  of  evidence,  mofe  or  less 

^  Dec.  24th.     material,  which  was  adduced  in  the  Court  below : 

Biiirr       ^s  the  result  of  that  consideration  has  been  to  satisfy 

BuTui!      ^^^  minds  that  the  decree  of  the  judge  of  the 

Prerogative  Court  was  right,  it  is  not  necessary 

to  go  into  the  same  minute  statement  or  comment 

upon  the  evidence  in  the  cause  in  detail,  which  we 

should  have  thought  it  our  duty  to  have  done  if  we 

had  happened  to  arrive  at  a  different  conclusioii 

from  that  of  the  learned  judge.      Adopting  the 

principles  above  laid  down  and  admitted  on  both 

sides,  we  are  all  quite  satisfied  that  the  deceased 

was  competent,  and  that  the  paper  propounded  by 

the  respondent  is  proved  to  be  his  true  last  will, 

and  to  express  his  real  intentions. 

A  tolerably  just  estimate  may  be  formed  of  the 
character  and  mental  powers  of  Mr.  Barry  the  de- 
ceased, from  the  parol  evidence  on  both  sides,  after 
making  allowance  for  the  bias  under  which  the 
witnesses  speak. ;  and  the  written  documents  which 
are  proved  by  the  handwriting  of  the  deceased. 
From  these  sources  it  may  be  collected  that  he  was 
a  person  of  slender  capacity,  of  a  retired  disposi- 
tion, indolent  habits,  addicted  to  drinking,  some- 
what singular  in  his  appearance,  frivolous,  and 
occasionally  even  childish  in  his  amusements  and 
occupations.  On  the  other  hand,  it  is  clear  that  he 
was  not  insane,  and  although  the  evidence  embraces 
a  period  of  more  than  fifty  years,  and  an  ac- 
count of  most  of  the  transactions  of  his  life,  there 
is  no  satis&ctory  evidence  of  a  single  act,  denoting 
that  he  was  labouring  under  delusions,  or  indicating 
such  a  degree  of  folly  as  to  shew  that  he  was  unfit 
to  be  trusted  with  the  management  of  his  own  con- 
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cerns.     Though  certainly  not  a  man  of  business,  he       1838. 
was  capable  of  transacting  the  ordinary  affairs  of    Dec.  24th. 
life,  and    the.  letters  produced,  under  his  hand,       £^^ 
and  the  parol  evidence  of  the  annual  settlement      Bunnf. 
of  his  accounts  and  attendance  at  the  banker's, 
distinctly  shew,  that  be  paid  considerable  attention 
to  his  pecuniary  concerns,  and  was  competent  to 
the  conduct  of  his  affairs.     It  is  not  indeed  dis- 

k 

puted  on  one  side,  but  that  he  was  of  testable  capa- 
city, nor  on  the  other  that  he  was  a  person  of  weak 
mind ;  as  to  the  extent  of  that  weakness,  there  is  a 
difference,  but  admitting  its  existence,  even  to  the 
degree  represented  on  the  part  of  the  appellant,  the 
only  consequence  will  be,  that  it  adds  to  the  sus- 
picion, which  unquestionably  belongs  to  the  cir- 
cumstance of  the  attorney  who  prepared  the  will, 
taking  no  less  than  a  fourth  of  the  estate,  and  the 
legatees  taking  the  whole,  to  the  exclusion  of  his  own 
family,  and  calls  upon  us  to  watch  the  proof  of  the 
will  itself  with  increased  jealousy  and  suspicion. 
The  question  is,  whether  these  grounds  of  suspicion 
have  been  satisfactorily  removed,  and  the  instrument 
proved  to  be  the  real  will  of  the  testator  himself  ? 

That  he  should  pass  over  his  own  relations  is 
rendered  highly  probable  under  the  unhappy  cir- 
cumstances of  this  case.  If,  all  the  other  facts  of 
the  case  being  as  they  were,  he  had  lived  on  terms 
of  affectionate  intercourse  with  his  son  ;  had  re- 
ceived him  occasionally  as  an  inmate  of  the  house ; 
had  habitually  corresponded  with  him,  and  had 
always  expressed  for  him  parental  regard,  the  case 
would  have  been  one  of  much  greater  suspicion  and 
more  difficult  to  decide  than  it  is ;  but,  unhappily, 
there  is  proof  of  estrangement  from  his  only  son, 
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1838.  80  clear  and  distinct,  as  to  admit  of  no  doubt,  and 
Pec.  24th.  upon  grounds  which,  whether  the  charge  against 
sl^r  ^6  ^^  ^^6  t^u^  or  false,  cannot  assuredly  be 
55^jJ  deemed  irrational.  Though  Mr.  Barry  Barry  had 
been  guilty  of  the  violent  conduct  which  is  deposed 
to  by  some  of  the  witnesses,  and  that  operating 
on  the  timidity  of  his  father  might  have  sometimes 
excited  his  fears,  it  is  clear  from  the  correspondence, 
that  his  father  was  on  a  friendly  footing  with  him, 
and  professed  much  regard  for  him,  even  after  that 
gentleman  had  absconded,  to  avoid  being  taken  on 
a  bench  warrant  founded  upon  the  charge  against 
him ;  but  after  the  time  that  he  declined  to  take  his 
trial  at  the  assizes  in  March,  1814,  and  thereby 
afforded  a  strong  ground  for  believing  that  the 
charge  was  true,  all  intercourse  ceased;  the  de- 
ceased never  wrote  to,  or  saw  his  son  afterwards — 
he  held  no  communication  whatever  with  him,  and 
,  in  December,  1819^  when  in  the  absence  of  White- 
head and  Butlin,  under  whose  control  the  deceased 
is  supposed  to  have  been,  Mr.  Barry  Barry  went  to 
his  father's  house,  his  father  himself,  of  his  own 
accord  excluded  him  from  his  presence;  and  it 
appears  to  be  clear,  that  from  the  month  of  March, 
1814,  he  ceased  to  speak  of  him,  except  as  an  un- 
fortunate and  unhappy  man.  In  this  state  of  com- 
plete alienation  from  his  son,  it  is  by  no  means  un- 
natural to  suppose  that  he  would  not  make  him  the 
object  of  his  bounty,  but  that  he  would  seek  else- 
where for  those  on  whom  he  would  bestow  it. 
After  his  daughter's  death  in  1821,  he  had  no  re- 
lations except  the  Neales,  from  them  also  it  is 
equally  clear  that  his  regards,  if  he  ever  entertained 
any,  were  estranged.     With  Pendock,  \7ho  died  in 
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September^  1816,  he  had  unfortunately  quarrelled,       1838. 
and  he  kept  up  no  intercourse  with  the  other  mem-     i>ec.24th. 
bers  of  that  family  ;    under  these  circumstances,  it       babry 
is  highly  probable  that  he  would  make  a  willi  in      ^^, 
order  to  prevent  his  son  enjoying  his  property,  and 
that  as  none   of  his  relations  were  on  terms  of 
friendship  with  him,  he  would  bestow  his  bounty  on 
those  persons  who  were,   and  none  seem  to  have 
been  in  habits  of  intercourse  with  him  more  than 
Mr.  Percy  and  Mr^  Butlin,  and  it  is  by  no  means 
improbable  that  he  would  give  a  part  to  an  old 
servant,  in  whom  he  had  reposed  great  confidence 
and  trust.     It  is  true  that  this  confidence  was  in 
some  respects  misplaced »  and  Whitehead  seems  to 
have  taken  liberties  in  his  master's  house^  which 
he  could  hardly  hare  sanctioned,  but  it  does  not 
appear  that  his  master  knew  it,  and  he  was  in- 
trusted to  the  last  with  the  management  of  his 
domestic  afiairs. 

With  these  probabilities  then  in  favour  of  the 
will  propounded,  let  us  look  at  the  evidence  of  the 
factum,  which,  though  not  so  strong  as  direct  proof 
of  written  instructions,  to  the  full  extent  of  the  will, 
or  direct  proof  that  it  was  read  over,  is  still  of  a 
satisfactory  nature,  and  with  the  other  circum- 
stances to  which  I  have  adverted,  leaves  the  mind 
perfectly  satisfied  that  the  instrument  expresses  his 
real  wishes. 

In  the  first  place^  it  is  a  fact  beyond  dispute  that 
Mr.  Percy,  who  prepared  the  will,  at  all  events 
meant  that  it  should  be  fairly  and  openly  executed 
in  the  presence  of  respectable  witnesses*  Mr« 
Smith  was  certainly  applied  to  by  him  for  that 
purpose,  and  could  not  attend.     Dr.  Davidson  and 
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^888>       and  incumbent  as  well  as  of  the  vestry;  but  there 
Hilary  Tbrm.  must  be   due  Dotice  of  the  object  for  which  the 

Jan.  SUU  ,  •* 

3rd  Session,  vestiy  is  held.  The  Vestry  Act  (a)  requires  that  no 
bI^t  Testry  shall  be  held  unless  notice  shall  have  been 
Fu^uiR      given,  three  days  before,  of  the  place,  hour,  and 

nfiJ^D.  special  purposes  for  which  the  vestry  is  called ;  the 
intention  of  which  was  to  prevent  any  surprise  on 
the  parish,  by  doing,  under  cover  of  a  notice,  ^hat 
was  not  within  the  terms  of  the  notice.  The  ques- 
tion here,  is«  whether  what  was  done  at  the  vestry, 
on  the  2nd  of  August,  Was  not  a  necessary  con- 
sequence of  the  special  business  for  which  that  vestry 
was  called  ?  The  libel  pleads,  that  the  population  of 
Streatham  having  increased,  and  the  church  being 
insufficient,  a  vestry  was  held  on  the  17th  of  March, 
when'  a  committee  was  appointed  for  the  purpose  of 
considering  a  plan  for  affording  additional  accom- 
modation ;  that  another  vestry  was  held  on  the  2nd 
of  August,  when  the  committee  presented  their 
report,  recommending  a  certain  plan,  which  was 
adopted  by  the  vestry,  and  the  money  borrowed  by 
the  Churchwardens-  Now,  the  notice  pleaded  of 
this  last  vestry  meeting  is  this  :  **  to  receive  the 
report  of  the  committee  appointed  to  consider  the 
plan  produced  to  the  vestry  meeting,  held  on  the 
17th  of  March,  for  affording  additional  accommo- 
dation to  the  parishioners  desirous  of  attending 
divine  worship  in  the  parish  church."  The  plan 
was  considered,  and  adopted,  and  the  Church- 
wardens were  authorized  to  borrow  money  under 
the  act  of  parliament  to  carry  it  into  execution. 
How  much  of  the  business  done  at  this  vestry  is 
supposed  to  come  within  the  meaning  of  this  notice  ? 

(a)  68  Geo.  3,  c.  69. 
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LuMngtcn.    It  was  competent  to  the  vestry  to       1888. 
have  approved  of  any  plan  before  it,  but  it  should  hilaut  Tmie. 
have  reserved  the  raising  of  money  until  a  further 
notice  was  given. 


Jan.  3lit 
drd  SnsroK. 


The  Court. 
It  appears  to  me,  that,  taking  the  two  notices 
together,  the  vestry  could  confirm  and  adopt  the 
report  of  the  committee,  and,  as  a  necessary  conse- 
quence, direct  the  plan  to  be  carried  into  execution, 
and  also  resolve  to  borrow  money,  in  order  to  carry 
it  into  execution  :  I  think  that  the  one  was  the  con- 
sequence of  the  other,  and  that  it  was  not  necessary 
to.  call  another  meeting  to  carry  the  plan  into  exe- 
cution. Undoubtedly  the  borrowing  of  money  is  a 
very  important  part  of  the  functions  which  a  vestry 
is  authorized  to  exercise  ;  but  it  is  one  without  the 
exercise  of  which  the  church  could  not  have  been 
enlarged.  It  is  impossible  that  the  vestry  could 
have  taken  any  undue  advantage  of  the  act,  or 
that  any  person  in  the  parish  could  have  been  mis- 
led «  or  that  the  money  could  have  been  raised  in 
any  other  way. 

LusMngion, — My  objection  is,  that  in  order  to 
borrow  money,  there  must  be  a  special  notice  that 
money  was  to  be  raised. 

The  Court. 
Unless  cases  can  be  pointed  out  in  which  it  has 
been  held  that  there  must  be  a  special  notice  for 
borrowing  money,  I  shall  consider  the  notice  in  this 
case  sufficient  to  cover  the  business  done  at  this 
vestry.     It  was  of  no  use  to  appoint  a  committee  to 


BtVNT 

and 

FtTLLER 

againtt 
Harwood. 
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18S8.       prepare  and  propose  a  plan   for  another   vestry. 


Blunt 

and 

FVLLKK 

afttimt 
Habw'ood. 


Hilary  Term,  unless  the  secoud  vestry  had  the  means  of  carrying 
aird  sJiUc^N.  the  plan  into  execution ;  and  the  second  vestry 
having  met  for  that  purpose,  and  having  approved 
of  the  plan,  resolved  that  the  report  of  the  commit- 
tee should  be  confirmed,  and  that  the  plan  should 
be  carried  into  execution.  It  appears  to  me  that 
the  second  vestry  did  not  go  further  than  the  first 
empowered  them  to  do ;  that  they  did  not  exceed 
the  authority  they  had  by  directing  the  Church- 
wardens to  borrow  money  on  the  security  of  the 
church  rates.  It  would  be  straining  the  acts  of 
parliament  to  say  that  no  money  could  be  bor- 
rowed, unless  a  special  notice  were  given  that 
money  was  to  be  raised. 

If  the  notice  is  proved  to  the  extent  stated  in  the 
libel,  I  shall  be  of  opinion  that  the  money  was  fairly 
borrowed,  and  that  the  rate  made  for  the  payment 
of  the  interest,  and  part  of  the  principal  suin  is  a 
legal  rate  ;  I  therefore  admit  the  libel  as  reformed. 


The  question  as  to  the  sufficiency  of  the  notice 
in  this  case  was  brought  before  the  Court  of  Queen's 
Bench ;  a  rule  having  been  granted  by  that  Court 
on  the  2l8t  of  April,  1838,  to  show  cause  why  pro- 
hibition should  not  issue  to  the  Arches  Court,  on 
the  ground  of  the  notice  being  insufficient,  under 
the  statute  58  Geo.  3,  c.  69,  s.  1.  The  point  came 
on  for  argument  on  the  12th  of  June,.  1838,  but  in 
the  mean  time  the  original  notice  itself  had  been 
found,  which  was  as  follows  : — 
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1838. 


Streatham,  2Ath  July,  1830. 

**  Notice  is  hereby  given,  that  a  vestry 
vfill  be  held  in  the  vestry-room  of  this  parish  on 
Monday,  the  2nd  day  of  August,  at  nine  o'clock 
precisely,  to  receive  a  report  from  the  church  com- 
mittee, arid  to  adopt  such  measures  as  may  appear 
necessary  for  carrying  that  report  into  execution ; 
and  further,  that  it  is  intended  that  such  vestry  do 
adjourn  to  the  workhouse  of  this  parish,  there  to 
transact  the  business  of  the  day."  And  the  Court  (a) 
being  of  opinion  that  this  was  a  sufficient  notice, 
discharged  the  rule  nisi  for  a  prohibition,  upon  the 
understanding  that  the  libel  should  be  reformed  by 
pleading  the  real  notice. 

Additional  articles  were  afterwards  brought  in 
and  admitted  in  the  Arches  Court,  pleading  the 
notice  above  set  forth,  upon  which  the  party  pro- 
ceeded against  no  longer  opposed  the  rate,  where- 
upon the  Judge  pronounced  for  the  rate,  but  with- 
out costs. 

It  would  seem  that  unless  the  notice  itself  had 
been  discovered,  that  a  prohibition  would  have 
issued.  (See  the  case  reported  in  8  Ad.  &  Ell. 
p.  610.) 


Hilary  Term. 

Jaa.  31  It. 

3rd  Session. 

Blunt 

aitd 

Fuller 

agaifut 

Harwood. 


1838. 


Bye  Dat 

Trinity  Term. 

29th  June. 


(a)  Lord  Deninan,  C.  J.,  LitUed»le,  PatteBon,  and  Williams,  Js. 
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IflCHABLMAS 
T«B1I, 

NoY.  8th. 
3nd  SionoN. 

and 

TWLUL 

againtt 
Habwood. 


specific  to  put   the    party    proceeded   against   in 
possession  of  the  facts  necessary  for  him  to  know 
whether  he  has  a  good  defence  or  not.     Suppose 
the  libel  to  be  admitted  as  it  stands,  still  the  money 
may  not  have  been  borrowed  in  conformity  with  the 
provisions  of  the  acts  of  Pariiament ;  and  how  is 
the  party  to  shape  his  defensive  plea  ?     The  libeU 
as  it  stands,  is  incapable  of  proof,   or  of  being 
counterpleaded.      But  there  are  other  objections. 
Application  has  been  made  to  the  vestry  clerk,  who 
has  refused  access  to  the  books.     Then  assuming 
that  the  money  was  borrowed,   and  for  the  three 
purposes  stated  in  theplea, — the  enlargement,  altera- 
tion,and  repair  of  the  church, — ought  it  to  be  left  to 
the  defendant  to  ascertain  under  what  sections  of 
two  voluminous  acts  of  Parliament  this  was  done  ? 
Prior  to  these  statutes  it  was  illegal,  under  the 
general  law,  to  borrow  money  on  the   credit  of 
church-rates,  at  all ;  but  under  certain  limitations, 
such  power  is  now  given,  nevertheless  most  care- 
fully guarded,  in  order  to  prevent  abuse.     It  was 
found  in  some  cases  impossible,  where  the  churches 
required  to  be  enlarged,  or  where  extensive  repairs 
were  wanted,  to  raise  the  money  within  a  single 
year,  and  the  statutes  passed  in  the  58th  and  59th 
of  Geo.  3,   give    a   certain   power,    the  object  of 
which  is  to  spread  the  expense  over  a  number  of 
years,  that  would  be  two  great  for  a  single  year ; 
but  these  powers  are  given  under  certain  conditions. 
By  the  59th  section  of  the  58th  Geo.  3,  c.  45,  with 
regard  to  the  enlarging  or  otherwise  exteTiding  the 
accommodation  in  churches,  a  power  is  given  to 
Churchwardens  to  raise  money  in  a  certain  manner 
set  forth  in  the  act,  with  the  consent  of  the  bishop 


ARCHES  COURT  Of ' CANTERBURY. 


651 


and  incumbent^  and  with  the  express  proviso  that 
'*  one  half  of  the  additional  accommodation  be  al- 
lotted to  uninclosed  or  free  sittings/' — has  not  the 
defendant  a  right  to  know  whether  this  was  done, 
and  whether,  conseqneiitly,  the  funds  were  pro- 
perly raised  or  not. 

With  respect  to  repairs^  the  stat.  59  Geo.  3, 
c.  134,  sect.  14,  gives  certain  powers,  but  under 
different  conditions  to  those  in  the  58th  Geo.  3,  as 
to  enlargement ;  for  the  59th  of  Geo.  3,  requires 
where  money  has  been  raised  for  repwrs^  that  **  a  sum 
sufficient  from  time  to  time,  to  pay  the  interest  of 
the  money  so  borrowed,  and  not  less  than  ten  -per 
cent  of  the  principal,  shall  be  raised,  until  the  whole 
of  the  money  borrowed  shall  be  repaid,"  and  in 
The  King  v.  the  Churchwardens  of  Dursley,  (a) 
the  Court  of  King's  Bench  decided  that  Church- 
wardens cannot  raise  a  loan  under  this  statute,  on 
the  credit  of  church-rates,  to  pay  a  debt  for  repairs 
incurred  in  a  past  year,  but  that  the  loan  should  be 
raised  at  the  time  when  the  repairs  were  done,  and 
that  the  rates  for  the  repayment  should  commence 
immediately,  and  be  continued,  so  as  to  pay  off  the 
debt  by  ten  annual  instalments.  Different  con- 
siderations apply  to  money  raised  for  enlarging  of 
a  church,  and  for  repairing  a  church,  and  you  can- 
not raise  one  and  the  same  loan  for  the  double  pur- 
pose mentioned  in  the  statutes ;  yet  a  sum  has  been 
borrowed /or  both  purposes,  and  it  is  impossible  to 
find  from  the  libel  how  this  has  been  done. 


1897. 


Mkhabljias 

Nov.  Sth. 
2nd  Session. 

Bluvt 

PVIXBR 

Harwooo. 


Nichollf  in  support  of  the  libel. 
It  is  sufficient  to  aver  that  the  money  has  been 


(a)  5  Ad.  and  Ell.  10. 
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IMT*  borrowed  in  pursaance  of  the  acts  of  parliament. 

MfffiiTfjiit  The  Court  will  aasame,  until  the  contrary  be  shown, 

Nor'.'Siu  that  the  rate  is  a  legal  one.     If  the  other  party  has 

andSiwwm.  mjytlung  to  allege  in  answer,  he  can  do  so  by  way 

Bvm  Qf  defence.     On  the  face  of  the  libel,  and  of  the 


FuLus      rate,  there  is  nothing  irregular. 


HilBWOOS. 


The  Court. 
The  difficulty  under  which  the  paity  proceeded 
against  labours,  is  this,  that  he  is  called  upon  to 
prove  a  negative.  You  are  in  possession  of  the 
parish  books,  and  can  show  that  the  money  was 
borrowed  in  the  manner  pointed  out  by  the  acts  of 
parliament.  Suppose  I  were  to  admit  the  libel, 
and  the  defendant  were  to  admit  the  factor  the  rate 
may  not  be  valid  nevertheless. 

Nicholl. — We  plead  that  the  money  was  borrowed 
in  pursuance  of  the  act  of  parliament. 

The  Court. 
But  not  in  pursuance  of  the  conditions  of  the 
act.      Until  you  plead  that  all  the  conditions  of 
the  act  have  been  complied  with,  the  Court  cannot 
enforce  the  rate. 

Sir  Herbert  Jenner. 
I  am  unwilling  to  throw  out  anything  that  might 
prejudice  a  particular  case,  but  I  must  say,  with 
reference  to  this  case,  that  it  lies  with  the  party 
claiming  payment  of  the  rate  to  show  that^  the 
Court  can  enforce  it.  The  libel  states  that  the 
money  was  borrowed  '^  under  the  authority  and  in 
pursuance  of  the  acts,"  so  that  it  is  not  a  common- 
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law  right ;  and  before  the  party  can  ask  the  Court 
to  enforce  payment  of  the  rate,  he  must  show  that 
the  requisites  of  the  acts  of  parliament  have  been 
complied  with.  What  are  those  requisites  ?  '  The 
money  is  stated  to  have  been  borrowed  for  three 
objects — ^the  enlargement,  repair,,  and  alteration  of 
the  church ;  taking  enlargement  to  include  alter* 
ation,  the  58  Geo.  3,  c.  45,  sec.  59,  requires  the 
consent,  not  only  of  the  vestry,  but  of  the  bishop  and 
incumbent,  to  the  borrowing  upon  the  credit  of  the 
rates,  such  sums  of  money  as  shall  be  necessary  for 
defraying  the  expense  of  '^  enlarging  or  otherwise 
extending  accommodation."  And  it  empowers 
Churchwardens  ^^  to  make  rates  for  the  payment 
of  the  interest  of  such  sums  of  money  so  to  be  bor* 
rowed  and  raised,  and  for  providing  a  fund  of  not 
less  than  the  amount  of  the  interest  upon  the  sum 
advanced,  for  the  repayment  of  the  principal 
thereof,  or  for  repaying  such  principal  in  such 
manner,  and  at  such  times,  and  in  such  proportions 
as  shall  be  agreed  upon  with  the  persons  advancing 
any  such  money,  provided  always  that  one  half  of 
the  additional  accommodation  which  shall  be  ob« 
tained  by  any  such  expenditure  shall  be  allotted  to 
uninclosed  or  free  seats."  Is  it  not  incumbent 
upon  the  Churchwardens  to  show  that  they  have 
complied  with  these  conditions  ?  It  is  quite  impos- 
sible, unless  they  put  themselves  in  such  a  position^ 
that  the  Court  can  enforce  the  rate. 

Again,  with  respect  to  repairs.  The  58  Geo.  3, 
contains  no  provision  for  borrowing  money  for  re- 
pairs ;  but  under  the  14th  section  of  the  59  Geo.  3, 
c.  134,  Churchwardens  are  empowered  to  borrow 
money  upon  the  credit  of  the  rates,  for  defraying 
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the  expense  of  repairs,  with  the  consent  of  the 
vestry,  the  bishop,  and  the  incumbent;  and  they 
are  empowered  and  required  in  such  cases  ^^  to  raise 
by  rate,  a  sum  sufficient  from  time  to  time,  to  pay 
the  interest  of  the  money  so  borrowed,  and  not  less 
than  ten  per  cent,  of  the  principal  sum  borrowed 
out  of  the  produce  of  such  rates,  until  the  whole  of 
the  money  so  borrowed  shall  be  repaid."  They  are 
required  to  raise  a  fund  for  the  repayment  of  the 
principal  sum,  for  this  reason,  that  the  repairs  of 
the  church  lie  on  the  present  inhabitants ;  whereas 
the  expense  of  enlargement  falls  likewise  on  future 
inhabitants.  Unless  the  Churchwardens  bring  them- 
selv<3S  within  these  provisions  they  are  not  able 
to  sue  for  the  rate,  and  I  cannot  see  how  the 
Court  could  enforce  payment  of  this  demand, 
unless  it  be  satisfied  by  legal  proof  that  the  money 
was  borrowed  in  compliance  with  the  conditions  of 
these  two  sections  of  the  acts  of  parliament.  The 
Churchwardens  have  the  power  of  proving  the 
affirmative,  if  it  can  be  proved  ;  whereas  the  other 
party  is  to  prove  a  negative,  that  the  Church- 
wardens had  not  obtained  the  consent  of  the  bishop 
and  the  incumbent,  and  that  they. have  not  allotted 
the  required  number  of  free  seats.  How  is  the 
party  who  has  not  access  to  the  books  to  prove  a 
negative  ?  and  is  it  not  for  the  Churchwardens  to 
show  that  they  have  complied  with  the  acts  of 
parliament  ? 

I  am  of  opinion  that  the  libel  must  be  reformed. 
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Hilary  Term. 

The  libel,  as  refonned,  with  additional  Articles,  ^an  aist. 

came  od  for  admission  this  day  (a  further  alteration  /  — . 

having  been  directed  to  be  made  by  the  Court  on  a^ 

the  11th  January  last),  pleading,  ^^\^ 

Harwood. 

**  That  the  population  of  Streatham  having  in-  A  T**7  "^^- 

^    *'  ing  having  boeo 

creased,  and  the  church  being  insufficient  to  accom-  h<3donthei7th 
modate  the  parishioners,  at  a  vestry,  held  on  the  which  a  com- 
17th   of    March,    1830,   jn    pursuance   of    notice  ^ntedto*conr 
published  on  Sunday,  the  7tk  of  that  month,  a  ^*„'*pS^ 
committee  was  appointed  to  consider  a  plan  then  fof  affording 

r  ^  *  ,      additional  ac- 

produced  to  the  vestry,  and  to  report  whether  it  commodation 

to  thA  Tiarigh- 

would  be  expedient  to  adopt  that  or  any  other  plan  ioneram^e 
for    affording    additional    accommodation    to    the  tonp/rTwhe- 
parishioners  desirous  of  attending  divine  worship  ^^^^^^^^ 
in  the  said  church.     That  at  another  vestry,  held  ^<^v\^^^  f 

^         ^        any  other  plan. 

on  the  2nd  August,  1830,  in  pursuance  of  notice  Atasubs^iuent 

published,^  &c.,    on    2oth    Julyy  the    committee  moWedto 

presented  their  report,  recommending  an  enlarge-  porfofthe* 

ment  of  the  church,  agreeable  to  certain   plans  tob^nS^'***** 

submitted    by    Joseph    Parkinson,   at   an  expense  ^^®°f^^ 

not  exceeding  3,300Z. ;   and  that  it  was  resolved  church  rates, 

'^  in  order  to 

that  such  report  should  be  adopted,  and  the  plans  carry  the  plan 

•     1     .    ^  ^ .  •  1     1  into  effect. 

earned   into   execution,    provided   proper  persons  Qii«r«,  whe^ 

could  be  found  to  give  security  to  carry  the  same  ^rJl^had^Se 

into  effect,  at  a  sum  not  exceeding  3,300/. ;  that  ^^*'j°h^'" 

the  Churchwardens  and  Rector  be  authorized  to  money,  the  no^ 

tice  pleaded  of 

carry  the  plans  into  execution,  and  the  Church-  thcvertr^being 

wardens  be  autliorized  to  borrow  the  sum  of  3,300/.  report  of  the 

at  a  rate  not  exceeding  4/.  per  cent,  per  annum,  on  ^bud^  con- 
sider the  plans 
^oduccd  to  the  vestry  mectiDg,  held  on  the  17th  of  March,  for  affording  additional  accommoda- 
tion  to  the  parishioners  desirous  of  attending  divine  worship  in  the  parish  church." 
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1838.       the  security  of  the  church  rates."     It  went  on  to 
HiLAsr  TsBM,  plead,  that  the  conditions  of  the  stat.  58  Geo.  3, 

c.  45,  had  been  complied  with,  setting  forth  the 
particularsi  and  that  the  money  had  been  borrowed, 
kc. 

It  further  pleaded,  that  the  notice  published  on 
the  7th  March  declared  that  a  meeting  was  to  be 
held  in.  the  Vestry  Room  of  the  said  parish,  on  the 
17th  of  that  month,  at  nine  o'clock  in  the  morning, 
for  the  purpose  of  considering  ^  plan  which  would 
then  be  produced  by  the  Churchwardens  of  the  said 
parish,  for  affording  additional  accommodation  to 
the  parishioners  desirous  of  attending  divine  worship 
in  the  said  church,  or  to  that  effect ;  and  that  the 
notice  published  on  the  25th  of  July,  declared,  '^  that 
a  vestry  was  to  be  held  in  the  Vestry  Room  of  the 
said  parish,  on  the  second  day  of  August  then  next, 
at  nine  o'clock  in  the  forenoon,  to  rec&ve  the  report 
of  the  committee  appointed  to  consider  the  plan  pro- 
duced to  the  vestry  meeting^  held  on  the  said  \lth 
day  of  March,  for  affording  additional  acconrnwda- 
tion  to  the  parishioners  desirotts  of  attending  didine 
worship  in  the  said  parish  church,  or  to  that  effect ;" 
and  that  such  notices  had  been  lost  or  so  mislaid 
that  they  could  not  be  found,  though  diligent 
searches  had  been  made  for  them. 


Lushington  objected .  to  the  sufficiency  of  the 
notice  for  the  second  vestry,  when  the  rate  was 
made  for  borrowing  the  money. 

The  notice  pleaded  is  nothing  more  than  a  notice 
of  considering  a  plan  to  be  produced,  of  which  the 
parishioners  were  ignorant :  all  that  could  properly 
be  done  under  this  notice  was  to  receive  the  plan 
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and  consider  the  propriety  of  adopting  it,  but  the       183S. 


Churchwardens  proceeded  to  borrow  the  money ;  Hiliet  tbrm. 
this  was  clearly  beyond  the  terms  of  the  notice,  and    s^^' 
the  money  was  therefore  borrowed  on  no  legal 
security,  and  the  rate  made  to  repay  the  money  so 
borrowed,  was  consequently  bad. 


The  Queen's  AdvocatCj  in  support  of  the  libel. 

It  is  not  denied  that  due  notice  was  given  of  the 
first  meeting,  and  the  second  notice  was  to  consider 
the  plan  proposed  to  the  first  meeting,  and  although 
there  is  no  direct  mention  of  borrowing  money,  it 
was  clear  that  money  must  be  raised.  The  party 
opposing  the  rate  was  present  at  the  meeting — the 
consent  of  the  bishop  and  incumbent  has  been 
obtained,  and  the  borrowing  of  money  must  be 
considered  as  comprised  within  the  object  mentioned 
in  the  notice.  The  parishioners  could  not  have 
been  taken  by  surprise. 

Sir  Herbert  Jennbr. 

The  only  question  now  before  the  Court  appears 
to  be  this,  whether  the  notice  given  for  the  vestry 
of  the  2nd  of  August,  1830,  was  such  as  authorized 
the  Churchwardens  to  borrow  money  on  the  credit 
of  the  church  rates,  to  be  applied  to  the  enlarge* 
mentof  the  parish  church,  for  the  accommodation  of 
the  parishioners. 

It  is  true  that,  before  the  Church  Building  ActSi 
there  was  no  power  in  a  vestry  of  a  parish  to  borrow 
money  on  the  security  of  the  rates  by  the  common 
law,  and  where  money  was  so  borrowed,  it  w^  done 
without  any  legal  security.  But  the  Church 
Building  Acts  empower  Churchwardens  to  raise 
money  in  this  way,  with  the  consent  of  the  bishop 
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1888*       and  incumbent  as  well  as  of  the  vestry ;  but  there 
HiLAmrTEBM.  mugt  be   due  notice  of  the  object  for  which  the 

Jan.  3l8L  .  •^ 

3rd  Session,  vestiy  18  held.  The  Vestry  Act  (a)  requires  that  no 
bZ^  Testry  shall  be  held  unless  notice  shall  have  been 
Fu^BR      given,  three  days  before,  of  the  place,   hour,  and 

HjSw^  special  purposes  for  which  the  vestry  is  called ;  the 
intention  of  which  was  to  prevent  any  surprise  on 
the  parish,  by  doing,  under  cover  of  a  notice,  ^hat 
was  not  within  the  terms  of  the  notice.  The  ques- 
tion here,  is,  whether  what  was  done  at  the  vestry, 
on  the  2nd  of  August,  was  not  a  necessary  con- 
sequence of  the  special  business  for  which  that  vestry 
was  called  ?  The  libel  pleads,  that  the  population  of 
Streatham  having  increased,  and  the  church  being 
insufficient^  a  vestry  was  held  on  the  17th  of  March, 
when'  a  committee  was  appointed  for  the  purpose  of 
considering  a  plan  for  affording  additional  accom- 
modation ;  that  another  vestry  was  held  on  the  2nd 
of  August,  when  the  committee  presented  their 
report,  recommending  a  certain  plan,  which  was 
adopted  by  the  vestry,  and  the  money  borrowed  by 
the  Churchwardens.  Now,  the  notice  pleaded  of 
this  last  vestry  meeting  is  this :  **  to  receive  the 
report  of  the  committee  appointed  to  consider  the 
plan  produced  to  the  vestry  meeting,  held  on  the 
17th  of  March,  for  affording  additional  accommo- 
dation to  the  parishioners  desirous  of  attending 
divine  worship  in  the  parish  church."  The  plan 
was  considered,  and  adopted,  and  the  Church- 
wardens were  authorized  to  borrow  money  under 
the  act  of  parliament  to  carry  it  into  execution. 
How  much  of  the  business  done  at  this  vestry  is 
supposed  to  come  within  the  meaning  of  this  notice  ? 

(a)  6S  Geo.  3,  c.  69. 
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Lushingtan.    It  was  competent  to  the  vestry  to       1888. 
have  approved  of  any  plan  before  it,  but  it  should  hiliht  T»ie. 
have  reserved  the  raising  of  money  until  a  further 
notice  was  given. 


Jan.  91it 
drd  Sbssiok. 


The  Court. 
It  appears  to  me,  that,  taking  the  two  notices 
together,  the  vestry  could  confirm  and  adopt  the 
report  of  the  committee,  and,  as  a  necessary  conse- 
quence, direct  the  plan  to  be  carried  into  execution, 
and  also  resolve  to  borrow  money,  in  order  to  carry 
it  into  execution  :  I  think  that  the  one  was  the  con- 
sequence  of  the  other,  and  that  it  was  not  necessary 
to.  call  another  meeting  to  carry  the  plan  into  exe- 
cution. Undoubtedly  the  borrowing  of  money  is  a 
very  important  part  of  the  functions  which  a  vestry 
is  authorized  to  exercise  ;  but  it  is  one  without  the 

* 

exercise  of  which  the  church  could  not  have  been 
enlai^ed.  It  is  impossible  that  the  vestry  could 
have  taken  any  undue  advantage  of  the  act,  or 
that  any  person  in  the  parish  could  have  been  mis- 
led, or  that-  the  money  could  have  been  raised  in 
any  other  way. 

LushmgUm. — My  objection  is,  that  in  order  to 
borrow  money,  there  must  be  a  special  notice  that 
money  was  to  be  raised. 

The  Court. 
Unless  cases  can  be  pointed  out  in  which  it  has 
been  held  that  there  must  be  a  special  notice  for 
borrowing  money,  I  shall  consider  the  notice  in  this 
case  sufficient  to  cover  the  business  done  at  this 
vestry.     It  was  of  no  use  to  appoint  a  committee  to 
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Hilary  Term,  unless  the  secoDcl  vestry  had  the  means  of  carrying 
srdsJnoN.  ^^^  P^^^  ^^^  execution ;  and  the  second  vestry 
having  met  for  that  purpose,  and  having  approved 
of  the  plan,  resolved  that  the  report  of  the  commit- 
tee should  be  confirmed,  and  that  the  plan  should 
be  carried  into  execution.  It  appears  to  me  that 
the  second  vestry  did  not  go  further  than  the  first 
empowered  them  to  do ;  that  they  did  not  exceed 
the  authority  they  had  by  directing  the  Church- 
wardens to  borrow  money  on  the  security  of  the 
church  rates.  It  would  be  straining  the  acts  of 
parliament  to  say  that  no  money  could  be  bor- 
rowed, unless  a  special  notice  were  given  that 
money  was  to  be  raised. 

If  the  notice  is  proved  to  the  extent  stated  in  the 
libel,  I  shall  be  of  opinion  that  the  money  was  fairly 
borrowed,  and  that  the  rate  made  for  the  payment 
of  the  interest,  and  part  of  the  principal  suin  is  a 
legal  rate  ;  I  therefore  admit  the  libel  as  reformed. 


The  question  as  to  the  sufficiency  of  the  notice 
in  this  case  was  brought  before  the  Court  of  Queen's 
Bench ;  a  rule  having  been  granted  by  that  Court 
on, the  21  St  of  April,  1838,  to  show  cause  why  pro- 
hibition should  not  issue  to  the  Arches  Court,  on 
the  ground  of  the  notice  being  insufficient,  under 
the  statute  58  Geo.  3,  c.  69,  s.  1.  The  point  came 
on  for  argument  on  the  12th  of  June,.  1838,  but  in 
the  mean  time  the  original  notice  itself  had  been 
found,  which  was  as  follows  : — 
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Streatham,  2Ath  July,  1830. 

**  Notice  is  hereby  given,  that  a  vestry 
vfill  be  held  in  the  vestry-room  of  this  parish  on 
Monday,  the  2nd  day  of  August,  at  nine  o'clock 
precisely,  to  receive  a  report  from  the  church  com- 
mittee, and  to  adopt  such  measures  as  may  appear 
necessary  for  carrying  that  report  into  execution ; 
and  further,  that  it  is  intended  that  such  vestry  do 
adjourn  to  the  workhouse  of  this  parish,  there  to 
transact  the  business  of  the  day/'  And  the  Court  (a) 
being  of  opinion  that  this  was  a  sufficient  notice, 
discharged  the  rule  nisi  for  a  prohibition,  upon  the 
understanding  that  the  libel  should  be  reformed  by 
pleading  the  real  notice. 

Additional  articles  were  afterwards  brought  in 
and  admitted  in  the  Arches  Court,  pleading  the 
notice  above  set  forth,  upon  which  the  party  pro- 
ceeded against  no  longer  opposed  the  rate,  where- 
upon the  Judge  pronounced  for  the  rate,  but  with- 
out costs. 

It  would  seem  that  unless  the  notice  itself  had 
been  discovered,  that  a  prohibition  would  have 
issued.  (See  the  case  reported  in  8  Ad.  &  Ell. 
p.  610.) 
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29th  June. 


(a)  Lord  Denman,  C.  J.,  Littled«de,  Patteaon,  aod  Williama,  Jb. 
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Wright  against  Elwood,  falsely  calling  herself 

Wright. 


1837. 


^ 


Michaelmas 

Term. 
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2nd  Session. 

Nullity  of 
marriage. 

Marriage 
without  due 
publication  of 
banns  not  void 
under  stat.  4 
Geo.  4,  c.  76, 
unless  both 
parties  cogni- 
zant of  the 
undue  publica- 
tion. 

Smble,  that 
a  marriage 
without  any 
publication  of 
banus,  would 
be  held  to  be 
without  du§ 

eublication  of 
inns  under 
sect.  22  of 
4  Geo.  \,  c.  76. 


This  was  a  suit>of  nullity  of  marriage,  promoted  by 
Mr.  James  Dennis  Wright  against  Amelia,  otherwise 
Emily,  alleged  to  have  been  the  wife,  and  now  the 
widow  of  Mr.  Harlow  Elwood,  by  reason  of  undae 
publication  of  banns,  under  the  statute  4  G«o.  4, 
c.  76.  The  suit  was  brought  by  letters  of  request 
from  the  commissary  of  the  Bishop  of  Winchester, 
for  the  parts  of  Surrey  within  that  diocese. 

The  libel  pleaded  the  marriage  in  Ireland,  in 
1821,  of  Mr.  Harlow  Elwood  and  Emily  Elwood, 
then  Dames,  spinster,  by  virtue  of  a  license  from 
the  Bishop^of  Killaloe.  The  libel  went  on  to  plead, 
that  Mr.  and  Mrs.  Elwood  cohabited  together  until 
1823,  when  Mrs.  Elwood  separated  from  her  hus- 
baud ;  that  in  a  deed  of  settlement,  (which  was  ex- 
hibited,) dated  10th  Septeipber,  1822,  she  is  des- 
cribed as  '^  Emily  Elwood,"  and  that  in  proceedings 
in  the  Court  of  Chancery,  in  Ireland,  against 
Mr.  and  Mrs.  Elwood,  the  latter  is  designated  as 
'^  Emily :"  that  she  became  acquainted  in  London 
with  Mr.  Wright,  to  whom  she  represented  herself 
as  **  Emily  Elwood,  spinster,"  and  as  free  from 
matrimonial  contracts  and  engagements,  and  that 
she  was  addressed  by  the  christian  name  of 
"  Emily,'*  and  no  other,  as  well  by  Mr.  Wright 
(until  her  subsequent  assumption  of  the  name  of 
"  Emma,")  as  by  others ;  and  that  Mr.  Wright 
paid  his  addresses  to  her ;  that  she  having  repre- 
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sented  to  Mr.  Wright  that  she  was  a  minor,  and 
that  her  friends  and  guardian  would  not  consent  to 
her  marriage,  they  agreed  to  effect  a  marriage  by 
banns,  and  that  she  should  assume  the  christian 
name  of  ^^  Emma,"  which  was  done :  that  Mr. 
Wright  caused  the  banns  between  himself  and 
'^  Emma  El  wood,  spinster,"  to  be  published  on  the 
28th  of  May,  4th  of  June,  and  llth  of  June,  1826, 
and  that  on  the  6th  July  following  they  were 
married,  at  the  parish  church  of  St.  John's,  West- 
minster :  that  Mr.  Elwood  was  living  at  the  time 
when  the  banns  were  published,  and  that  he  died 
on  the  27th  of  June,  before  the  marriage  de  facto 
took  place ;  that  the  parties  cohabited  till  1828, 
when  Mr.  Wright  discovering  that  she  was  a 
married  woman  at  the  time  of  his  contract  with 
her,  separated  from  her,  and  had  not  since  cohabited 
with  her. 

PMUmare  and  Haggard^  for  Mr.  Wright^  con- 
tended that  this  marriage  was  null  and  void  on  two 
grounds. 

Firsts  because  at  the  time  of  the  publication  of 
the  banns  the  lady  was  a  married  woman ;  that  the 
publication  of  the  banns,  therefore,  was  no  publica- 
tion, and  consequently  that  the  marriage  was 
invalid. 

Secondly  f  That  the  parties  had  ^'  knowingly  and 
wilfully  intermarried  without  due  publication  of 
banns,"  and  that  the  marriage  was  void  under  the 
22nd  section  of  the  statute,  4  Geo.  4,  c.  76. 
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This  is  not  such  an  undue  publication  as  would 
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render  the  marriage  void;  the  names  Amelia, 
Emilia,  Emily,  and  Emma,  may  be  considered  the 
same  name;  but  supposing  there  was  an  undue 
publication,  still  this  is  a  good  marriage,  it  is  Mr. 
Wright's  own  case  that  he  was  deceived  by  this 
lady,  who,  in  1826,  was  upwards  of  thirty  years  of 
age,  yet  made  him  believe  that  she  was  a  minor  of 
seventeen  ;  as  far  as  he  knew,  it  was  a  due  publi- 
cation, and  unless  the  undue  publication  be  made 
knowingly  and  wilfully  by  both  parties,  according 
to  the  principle  of  this  Court  and  of  the  Judicial 
Committee  of  the  Privy  Council,  in  the  case  of 
Tongue  v.  Allen,  (a)  and  of  the  Court  of  King's 
Bench,  (b)  this  is  a  valid  marriage. 


Nov.  24tli. 
4th  Session. 


Judgment, 
Sir  Herbert  Jenner. 

This  is  a  suit  of  nullity  of  marriage  by  Mr. 
James  Dennis  Wright,  of  the  parish  of  St.  Pancras, 
Middlesex,  against  Amelia,  otherwise  Emily 
Elwood,  described  as  of  the  parish  of  St.  Mary, 
Lambeth,  in  the  county  of  Surrey,  and  diocese  of 
Winchester,  and  it  is  brought  by  letters  of  request 
from  the  commissary  of  the  Lord  Bishop  of  Winches- 
ter for  the  parts  of  Surrey. 

The  marriage  sought  to4)e  set  aside,  was  solem- 
nized in  the  parish  church  of  St.  John  the  Evan- 
gelist, Westminster,  on  the  6th  July,  1826,  in 
virtue  of  banns  published  in  that  church,  on  the 
28th  May,  the  4th  June,  and  1 1th  June  preceding, 
the  banns  having  been  published  in  the  names  of 
"John  Dennis  Wright,  bachelor,  and  Emma  Elwood, 

(a)  See  pa^e  38  of  this  volume,  and  1  Moore*8  P.  C  Cases,  p.  90. 
(6)  The  King  v.  Inhabitants  of  Wrozton,  4  Barn,  and  AdoL  640. 
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spinster,"  and  their  names  so  appear  in  the  register 
of  marriages. 

It  is*  contended  that  the  marriage  is  null  and 
void  on. two  grounds ;  first,  because  it  was  celebrated 
without  any  pu*blication  of  banns  at  all,  for,  at  the 
time  of  the  publication  of  the  banns,  the  person 
described  as  ^'Emma  Elwood,  spinster,"  was  not 
entitled  to  that  description,  inasmuch  as  she  had 
been  married  in  1821,  to  a  person  of  the  name  of 
Harlow  Elwood,  who  did  not  die  until  the  27th  of 
June,  1826,  that  is,  after  the  last  publication  of 
banns,  which  was  on  the  11th  June;  secondly, 
because  the  marriage  was  solemnized  without  due 
publication  of  banns,  as  required  by  the  act 
4  Geo.  4,  c.  76. 

The  citation  was  returned  into  Court  on  the 
Fourth  Session  of  Michaelmas  Term,  1836;  an  ap- 
pearance was  given  ;  the  libel  was  brought  in  and 
its  admission  was  debated,  and  several  reformations 
and  corrections  were  directed  by  the  Court,  which 
were  made  accordingly,  and  the  libel  was  admitted 
as  reformed.  Several  witnesses  have  been  examined 
upon  the  libel,  (some  of  them  in  Ireland,  where  the 
first  marriage  took  place;)  but  no  interrogatories 
have  been  addressed  to  any  of  the  witnesses,  nor 
has  any  plea  been  given  in  on  behalf  of  the  other 
party,  in  the  way  of  defence ;  so  that  the  Court  has 
nothing  before  it,  but  the  evidence  in  chief  of  the 
witnesses  examined  in  support  of  the  libel,  and  the 
Exhibits  annexed  thereto :  although  it  has  had  the 
benefit  of  the  assistance  of  the  learned  counsel  for 
the  party  cited,  both  on  the  admission  of  the  libel 
and  on  the  hearing  of  the  case,  for  which  the  Court 
has  to  express  its  obligation. 


1837. 


Michaelmas 

TSRM, 

Not.  24th. 
4th  SiMiO!(* 

Wrioht 

O^tflft 

Elwood. 


666  CA8BS   DBTERMINED   IN    THE 

18S7.  Now,  it  is  hardly  necessary  to  observe,  that,  in 


MicHABLMJB  f^U  cases  of  this  description,  it  is  the  duty  of  the 
NoY?24tb.    'Court  to  be  extremely  cautious  in  pronouncing  a 
4th  SnuoK.    marriage,  solemnized  between  two  parties,  null  and 
Yfrniawt      void,  and  to  examine  the  whole  of  the  evidence 
Elwood.      produced  in  proof  of  the  nullity  with  great  vigilance 
and  jealousy  ;  because,  in  these  cases,  opportunities 
are  offered  to  parties  to   practise  fraud  and  col- 
lusion ;  and  this  is  the  more  necessary,  where  the 
party,  whose  interests  are  apparently  affected,  and 
whose  object  it  is  to  uphold   the  marriage  en- 
deavoured to  be  set  aside,  seems  to  have  afforded 
every  focility  to  the  other  party.     Where  the  party 
before  the    Court,   whose    interests  are  affected, 
abandons  his  cause,  the  Court  would  be  inclined  to 
withold  its  interposition  for  the  protection  of  such 
a  party ;  but  where,  as  in  this  case,  the  interests  of 
third  parties  and  of  the  public  are  concerned,  it  is 
a  duty  incumbent  on  the  Court  to  be  upon  its  guard 
against  surprise. 

If  this  is  the  duty  of  the  Court  generally,  it  is 
still  more  so  in  the  present  case,  when  the  circum* 
stances  of  the  case  are  considered  ;  for  this  is  the 
third  attempt  to  obtain  a  sentence  of  nullity  of 
marriage,  the  two  preceding  attempts  having  failed. 
The  first  suit  was  instituted  in  1829,  in  the  Con- 
sistory  Court  of  London,  (a)  for  the  purpose  of 
having  the  marriage  declared  void  on  account  of 
the  former  marriage  of  the  party,  that  is,  on  the 
ground  that  the  marriage  in  question  was  solem- 
nized during  the  life  time  of  Mr.  Elwood,  the  first 
husband ;  but  it  turned  out,  on  the  proof,  that,  at 

(a)  2  Hagg.  Ecc.  Rep.  598. 
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the  time  of  the  Bolemnization  of  the  secoDd  mar- 
riage, Mr.  El  wood  was  not  alive,  for  it  appeared  in 
evidence,  that  the  solemnization  of  the  marrii^e 
took  place  on  the  6th  July,  1826,  and  Mr.  Elwood 
had  died  on  the  27tb  of  June  preceding;  and 
therefore  the  Court  was  of  opinion  that  it  could  not 
pronounce  the  marriage  void,  on  the  ground  that  it 
was  celebrated  during  the  life  of  the  former  hus- 
band, though  the  banns  were  published  before  he 
died. 

The  second  attempt  was  made  in  the  same  Court 
in  1835,  (a)  after  the  lapse  of  six  years  from  the 
former  sentence ;  and  at  that  time  the  ground  al- 
leged for  setting  aside  the  marriage  was,  that  there 
bad  been  an  undue  publication  of  banns,  inasmuch 
as  the  husband  was  alive  during  the  time  the  banns 
.  were  published.  In  neither  of  these  cases  was  it 
alleged  that  the  name  of  '^  Emma  "  had  been  as- 
sumed for  the  purpose  of  the  marriage,  but  simply 
that,  at  the  end  of  the  year  1825,  Amelia  Elwood 
assumed  the  name  of  ^'  Emma,"  and  gave  herself 
^  out  as  a  spinster,  and  that  Mr.  Wright,  believing 
her  to  be  so,  paid  his  addresses  to  her ;  that  the 
banns  were  published  in  the  name  of  ^'  James  Dennis 
Wright "  and  ^*  Emma  Elwood,''  iemd  that  a  mar- 
riage was  solemnized  between  them :  but  it  was 
not  suggested  that  he  knew  her  by  any  other  name 
than  that  of  **  Emma."  The  learned  jtfdge  of  the 
Consistory  Court  was  of  opinion,  that  if  there  was 
nothing  to  shew  that  Mr.  Wright  had  any  know- 
ledge of  the  existence  of  the  former  husband,  at  the 
time  of  the  publication  of  the  banns,  the  marriage 


18S7. 
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(a)  Page  49  of  this  volmne. 
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MicBAVLUAB  jected  the  libel.     There  was  no  appeal  from  this 
Not*  24th.     decision  ;  but,  shortly  after,  a  citation  was  taken 

4th  Sunoiv. 


Wright 

against 

Elwood. 


out  in  another  jurisdiction,  the  party  residing  in  the 
diocese  of  Winchester ;  and  the  suit  was  brought 
here  by  letters  of  request. 

Now  in  the  libel  brought  in  and  admitted  in  this 
cause,  it  is  for  the  first  time  alleged  that  the  name 
of  *'  Emma"  was  assumed  for  the  very  purpose  of 
this  marriage,  and  assumed  with  the  knowledge 
and  consent  of  Mr.  Wright,  and  the  object  for  which 
it  is  alleged  to  have  been  assumed  with  the  know- 
ledge and  consent  of  Mr.  Wright  was,  that  this  lady, 
who  represented  herself  to  be  a  minor,  could  not  ob- 
tain the  consent  of  her  guardian  to  the  marriage,  and 
therefore  it  was  for  the  purpose  of  solemnizing  the 
marriage  without  his  knowledge,  that  Mr.  Wright 
and  herself  agreed  that  she  should  assume  the  name 
of  ''  Emma,"  instead  of  **  Amelia  "  or  "  Emily." 
This  circumstance  aroused  the  vigilance  of  the 
Court,  and  when  the  admission  of  the  libel  came  on 
for  discussion,  the  Court  intimated  plainly  and  ex- 
plicitly to  the  counsel  for  Mr.  Wright,  that  it  would 
expect  full  and  satisfactory  evidence  of  all  the  cir- 
cumstances pleaded  in  the  libel ;  and  accordingly, 
if  it  should  turn  out  that  Mr.  Wright  has  failed  in 
adducing  such  evidence,  it  will  not  be  fpr  want  of 
timely  nottbe  of  what  was  expected  from  him. 

The  question  then  is,  what  is  the  efiect  of  the 
evidence  produced  ?  With  respect  to  some  parts 
of  the  evidence  produced  to  prove  the  former  mar- 
riage in  Ireland,  in  October  1821,  the  time 
when  Mr.  Elwood  died,  and  also  the  times  of  the 
publication    of    banns    of   the    second    marriage, 
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without  examining  very  minutely  the  evidence  on       1837. 
the  two  first  points,  namely,  the  marriage  in  Ireland,    Micbbalmis 
and  the  death  of  Mr.  Elwood, — the  Court  will  as-    Nov^''24th. 
sume  that  the  marriage  in  Ireland  is  sufficiently  •^^*'  skwow, 
established,  (and  I  think  there  is  no  doubt  that  it      Wbiodt 
was  a  valid  marriage  in  Ireland,)  and  I  am  of  opinion,      elwood. 
on  the  evidence,  that  Mr.  Elwood  died  on  the  27th 
June,   1836,  and  that  the  third  publication  of  the 
banns  for  the  second  marriage  took  place  on  the 
1 1th  of  that  month  :  so  that  there  is  no  doubt  that  * 
the  first  husband  was  alive  during  the  time  of  the 
publication  of  the  banns.     Giving  the  party,  there- 
fore, the  full  benefit  of  the  facts,  the  Court  then 
proceeds   to    consider  the  law  applicable  to  this 
state  of  facts. 

Now,  it  has  been  maintained,  that  the  publication 
of  banns  of  a  woman  who  is  already  married  and 
whose  husband  is  alive,  is  a  mere  nullity  ;  that  it 
is  not  properly  an  undtie  publication  of  banns,  but 
it  is  no  publication  at  ally  and  that  it  would  be  con- 
trary to  the  policy  of  the  law  if  the  Court  were  to 
uphold  a  marriage  not  preceded  by  any  publication 
of  banns,  nor  by  ^  license ;  and  it  has  been  also  stated 
that  such  was  the  case,  even  before  the  passing  of 
the  first  Marriage  Act,  26  Geo.  2,  c.  33,  in  1754. 
But  I  confess  I  do  not  feel  very  strongly  the  force 
of  that  argument :  for,  as  far  as  I  can  understand  the 
principle  upoii  which  marriages  are  made  null  and 
void,  on  these  grounds,  under  the  act,  it  is  that 
where  false  names  are  used  intentionally,  with  a 
view  of  deceiving  the  public,  it  is  no  publication  at 
all.  So  that  in  the  case  of  the  publication  of  fidse 
names,    the   publication    is   a  mere  nullity.       In 
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Pouget  V.  Tomkins,  (a)  Lord  Stowell  said :  ' '  The 
clear  intention  of  the  act  is,  that  the  true  names  of 
the  parties  should  be  published,  and  if  they  are  not 
so  published,  it  is  no  publication :  no  notice  is  given, 
and  no  opportunity  is  afforded  to  any  one  to  allege 
an  impediment.  It  has  been  constantly  held,  there- 
fore, since  the  case  of  Early  v.  Stevens,"  which  was 
in  1785,  and  I  believe  the  earliest  case  under  the 
Marriage  Act, — *^  that  a  publication  in  false  names 
is  no  publication."  And  on  no  other  principle 
could  such  a  case  have  been  been  brought  under  the 
provisions  of  that  act,  where  the  terms  made  use  of, 
are,  *^  without  publication  of  banns ;"  it  does  not 
speak  of  ^*  undue  publication  ;"  but  that  statute  re- 
quired that  a  marriage  should  be  preceded  by 
publication  of  banns,  or  by  license.  It  seems  to 
me,  that  a  marriage  was  void  under  that  statute 
only  where  there  had  been  no  publication — undue 
publication  was  not  sufficient,  unless  it  amounted  to 
the  absence  of  all  publication. 

This  was  the  state  of  the  law  under  the  26  Geo.  2, 
c.  33.  Before  that  statute,  marriages,  without 
publication  of  banns  or  any  religious  ceremony, — 
contracts  j7er  verba  deprcBsentiy — might  be  good  and 
valid,  though  irregular :  the  parties  and  the  minis- 
ter might  be  liable  to  punishment,  but  the  vineuhm 
matrimomi  was  not  affected.  After  the  passing  of 
the  act  26  Geo,  2,  c.  33,  marriages  were  placed  on 
a  different  footing  as  to  banns  and  licenses ;  a  cer- 
tain degree  of  regularity  was  essential  to  the  validity 
of  the  marriage  contract,  and  marriages  not  pre- 
ceded by  banns  or  license,  were  null  and  void.     In 


(a)  2  CoDB.  Rep.  146. 
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that  act,  however,  there  was  no  provision  for  the 
protection  of  innocent  parties,  and  many  cases  are 
in  the  recollection  of  the  Court  in  which  it  had 
produced  very  injurious  consequences.  Parties 
even  guilty  of  actual  fraud,  have  obtained  a  separa- 
tion without  the  possibility  of  doing  justice  to  the 
party  not  cognizant  of  the  fraud. 

This  state  of  things  continued  many  years,  but 
at  length  the  legislature  interfered  to  prevent  the 
mischievous  effects  resulting  from  the  provisions 
of  this  act,  and  to  soften  the  rigour  of  the  existing 
law. 

I  pass  by  the  act  3  Geo.  4,  which  existed  but  for 
a  short  time,  and  I  proceed  to  the  act  4  Geo.  4, 
c.  76,  which  was  in  force  at  the  time  of  this  mar- 
riage, and  is  the  law  which  is  applicable  to  it. 

This  act  begins  by  repealing  all  the  former  acts 
then  in  force.  Part  of  the  act  26  Geo.  2  had  been 
repealed  by  the  act  3  Geo.  4,  but  still  part  remained 
in  force,  and  the  remainder  of  that  act,  as  well  as 
the  3  Geo.  4,  was  repealed  :  so  that,  at  that  time,  if 
the  legislature  had  done  no  more,  the  common  law 
and  general  law,  as  it  existed  before  the  Marriage 
Act  of  1754,  would  have  been  restored,  and  a  mar* 
riage  would  have  been  good  and  valid  without  any 
publication  of  banns  or  license.  But  the  legislature 
did  not  stop  here ;  it  went  further,  and  declared,  in 
the  22nd  section,  that  where  parties  shall  inter- 
marry, knowingly  and  wilfully,  without  due  publica- 
tion of  banns  or  license,  the  marriage  shall  be  null 
and  void.  It  has  not  adopted  the  terms  of  the 
former  act,  declaring  that  marriages  shall  not  be 
solemnized  '*  without  publication  of  banns ;"  but 
the  legislature  has  said  :    *'  If  any  persons  shall, 
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having  authority  to  grant  the  same,  first  had  and 
obtained,  the  marriages  of  such  persons  shall  be 
null  and  void  to  all  intents  and  purposes  whatsoever:'* 
thereby,  as  I  have  stated,  softening  the  rigour  of  the 
former  law  under  the  26  Geo.  2.  And  according 
to  the  construction  put  upon  this  section  by  the 
Consistory  Court  of  London,  (a)  by  this  Court, 
during  the  time  of  my  predecessor,  (&)  as  well  as  in 
my  own  time,  (c)  by  the  Court  of  King's  Bench,  (d) 
and  I  think  I  might  say  by  the  Judicial  Committee 
of  the  Privy  Council,  (e)  (though,  perhaps,  the 
point  has  not  received  an  actual  and  direct  decision 
of  the  latter  tribunal),  where  the  parties  are  not 
both  cognizant  of  the  false  name,  the  marriage  can- 
not be  declared  void.  It  is  necessary  that  both 
parties  should  be  accessary  to  the  fraud ;  the  act  of 
one  will  not  operate  to  the  prejudice  of  the  other, 
unless  a  participator. 

The  question  then  is,  as  the  act  speaks  of  mar- 
riages *'  without  due  publication  of  banns,''  what 
is  the  consequence  where  there  is  no  publication  of 
banns  ?  for,  according  to  Lord  Stowell,  in  the  case 
to  which  I  have  adverted,  the  publication  of  banns, 
in  a  false  name,  is  equivalent  to  no  publication.  The 
Court  can  see  no  difference  between  the  cases, 
which  stand  precisely  on  the  same  grounds ;  nor 
does  there  seem  a  reason  why  there  should  be  a 


(a)  Wiltahin  o.  Prince,  3  Hagg.  Ecc.  Rep.  332. 

(b)  Hadley  v.  Reynolds,  not  reported. 

(c)  Togue  V,  Allen,  ante,  p.  38. 

«0  The  King  v.  the  Inhabitants  of  Wroxton,  4  B.&  Ad.  640. 
(e)  Tongue  v.  Tongue,  1  Moore'e  P.  C.  Cases,  p.  90. 
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difference  ;    the  fraud  is  the  same  in  both ;    the 
remedy  is  the  same  in  both. 

It  is,  however,  contended  that  the  words,  **  with- 
out due  publication  of  banns,"  used  in  the  statute 
4  Geo.  4,  c.  76,  do  not  extend  to  cases  of  mar- 
riage not  preceded  by  any  publication  of  banns, 
as  there  are  no  words  in  the  act  to  that  effect ;  but  if 
that  were  so,  the  former  Marriage  Act  being  repealed 
altogether,  upon  its  repeal,  the  general  law  was  re- 
vived and  came  intooperation,  and  continues  to  be  in 
operation,  except  so  far  as  it  is  qualified  and  restrained 
by  the  4  Geo.  4,  c.  76,  the  only  act  now  in  opera- 
tion ;  and  unless  this  act  extends  to  cases  of  marriage 
not  preceded  by  any  publication  of  banns,  as  distin- 
guished from  undue  publication,  a  marriage,  where 
a  false  name  was  used,  would  be  a  good  and  valid 
marriage.  But  I  have  no  doubt  that  a  marriage, 
which  has  not  been  preceded  by  any  publication 
of  banns  at  all,  is  a  marriage  within  the  meaning  of 
the  terms, — that  is,  a  marriage  without  due  publica- 
tion of  banns.  Marriages  without  due  publication  of 
banns,  are  declared  null  and  void,  and  I  should  be 
glad  to  know  how  it  is  possible  that  that  can  be  a 
due  publication  of  banns,  which  is  no  publication  at 
all,  and  how  it  can  be  contended,  with  any  effect, 
that  marriages,  where  the  publication  of  banns  is  a 
mere  nullity,  can  be  distinguished  from  marriages 
without  a  due  publication  of  banns. 

Then  the  question  arises,  whether  Mr.  Wright 
was  cognizant  of  the  fraud  pleaded,  with  respect  to 
the  publication  of  the  banns ;  for  it  is  not  suggested, 
at  all  that  he  was  aware  of  the  existence  of  the  hus- 
band ;  nay,  in  the  other  cases,  he  set  up  that  he  was 
deceived   altogether;    that  this   lady   represented 
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herself  as  a  spinster  and  a  minor,  and  it  is  only 
here  that  he  has  alleged  the  publication  of  the 
banns  nnder  a  false  name,  to  deceive  her  guardian : 
if  she  had  been  of  full  age,  there  would  have  been 
no  necessity  for  such  imposition.  There  is  no 
evidence  to  satisfy  the  Court  that  there  was  any 
imposition  practised  by  Mr.  Wright,  or  that  he  was 
cognizant  of  any  necessity  that  a  fraud  should  be 
practised.  I  am  clearly  of  opinion  that,  on  that 
part  of  the  case,  the  proof  on  the  part  of  Mr.  Wright 
has  failed,  there  being  nothing  to  shew  that,  at  the 
time  of  the  publication  of  th6  banns,  he  knew  the 
husband  of  this  lady  was  in  existence. 

This  brings  me  to  the  consideration  of  the  other 
objection,  on  which  it  is  contended  that  the  mar- 
riage is  void,  that  is,  that  a  name  was  used  in  the 
publication  of  the  banns,  to  which  the  female  par^ 
was  not  entitled  ;  that  the  name  of  ^'  Emma ''  was 
substituted  for  "  Amelia  "  or . **  Emily."  It  is  not 
denied  that,  to  annul  a  marriage  on  this  ground, 
there  must  be  a  guilty  knowledge  by  both  the  par- 
ties ;  and,  accordingly,  it  is  pleaded  in  the  libel,  in 
this  case,  that  the  name  of  "  Emma  "  was  assumed 
with  the  knowledge  and  consent  of  both  parties,  in 
order  to  deceive  the  guardian  of  a  minor  person, — 
for,  I  have  already  stated  that  this  lady  represented 
herself  to  be  a  minor  and  spinster.  In  neither  of 
the  former  suits  was  such  fact  alleged,  and  I  must 
say  that  the  circumstance  of  its  having  found  its 
way  into  this  plea,  for  the  first  time,  does  not  make 
a  very  favourable  impression  on  the  mind  of  the 
Court.  This  gentleman's  averment  is  true  or  false ; 
if  true,  how  happens  it  that  it  should  have  been 
brought  forward  only  at  this  late  period  of  his  pro- 
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ceediugs?  If  false,  he  has  been  guilty  of  a  gross 
attempt  to  practise  a  fraud  upon  the  Court,  and 
with  his  eyes  open  ;  for  the  Court  cautioned  him 
and  warned  him  of  its  suspicions,  as  the  circum- 
stances of  the  case  authorised  it  to  do ;  and  I  must 
say,  that  the  evidence  brought  forward  in  the  cause, 
'  is  not  at  all  calculated  to  remove  the  unfavourable 
opinion  which  the  Court  originally  entertained  of 
the  case. 

It  is  not  necessary  that  I  should  enter  into  this 
part  of  the  case  minutely.  I  shall  not  consider 
whether  the  change  of  "Emma'*  for  **  Amelia" 
or  '*  Emily,"  is  such  as  is  calculated  to  produce  a 
sufficient  disguise  of  the  identity  of  the  party ; — 
whether  it  was  calculated  to  deceive  any  person  in- 
terested in  the  prevention  of  the  marriage.  I 
will  assume  that  Mrs.  Elwood  took  the  name  of 
'*  Emma,"  for  the  purpose  alleged,  and  that 
**  Amelia  "or  *•  Emily,"  was  the  name  to  which 
she  was  entitled.  But  I  cannot  find  any  evidence, 
or  anything  in  the  shape  of  evidence,  which  brings 
the  knowledge  of  the  fact  home  to  Mr.  Wright, 
though  it  is  expressly  pleaded  that  the  name  was 
assumed  with  his  knowledge  and  consent.  Mr. 
Wright  undertook  to  prove  that  fact,  for  he  was 
warned  of  the  necessity  of  doing  so,  on  the  debate 
as  to  the  admission  of  the  libel.  The  only  evidence 
which  the  Court  can  find,  with  reference  to  a  guilty 
knowledge  by  Mr.  Wright,  as  to  the  substitution  of 
the  name  of  ^^  Emma,"  is,  that  one  of  the  witnesses 
states  that  she  was  acquainted  with  Mr.  Wright  and 
Mrs.  Elwood  before  their  marriage,  and  that  she 
heard  him  call  her  "  Emily,"  when  she  desired  him 
to  call  her  '*  Emma  ;"  and  the  sister  of  this  witness 
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says  he  sometimes  called  her  ^^  Emily " 
"  Emmy,"  or  "  Emma/'  This  is  the  only  passage 
of  the  evidence  which  at  all  bears  on  this  part  of 
the  case ;  the  depositions  of  these  two  witnesses, 
(sisters,)  is  all  that  is  brought  to  prove  that  Mr. 
Wright  knew  this  lady  by  any  other  name  than 
that  of  '^  Emma,"  used  in  the  publication  of  the 
banns.  If,  therefore,  the  Court  gave  entire  credit 
to  these  two  persons,  (though  their  account  is  fiill 
of  improbabilities,)  still  it  falls  short  of  the  proof 
which  the  law  requires,  to  fix  Mr.  Wright  with  a 
guilty  knowledge ;  but  when  the  Court  looks  to  the 
whole  of  the  evidence  in  the  cause,  and  compares  it 
with  the  account  given  by  these  two  persons,  their 
story  is  so  full  of  inconsistencies  and  improbabilities, 
that  the  Court  is  bound  to  dismiss  it  from  its  con- 
sideration. 

Now,  what  is  the  story  set  up  by  Mr.  Wright, 
and  the  probability  (looking  at  the  evidence)  that 
he  was  a  party  to  the  fraud  ?  It  is  this :  that  this 
lady  represented  herself  to  be  an  unmarried  person, 
and  a  minor,  and  that  she  had  a  guardian,  whose 
consent  it  was,  under  the  circumstances,  necessaiy 
to  obtain ;  that  the  guardian  would  not  give  his 
consent  to  her  marriage,  and  that,  therefore,  Mr. 
Wright  agreed  with  her  to  substitute  the  name  of 
"Emma"  for  "Amelia"  or  "Emily,"  and  have 
the  banns  published  in  the  former  name.  What 
comes  out  in  the  evidence  ?  Why,  that  this  lady, 
who,  in  1826,  it  is  stated,  represented  herself  to  be 
a  minor,  had  been  cohabiting  for  two  or  three  years 
with  Mr.  Elwood,  previous  to  their  marriage  in 
1821  ;  that  she  had  passed  herself  off  as  a  widow 
in  Dublin  ;  that  at  the  period  of  her  marriage  with 
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Mr.  Elwood,  she  was  of  the  age  of  about  thirty,  so 
that,  in  1826,  when  this  marriage  took  place,  she 
must  have  been  thirty-five  or  thirty -six  years  of 
age ;  and  I  can  hardly  conceive  that  Mr.  Wright 
could  have  been  so  grossly  deceived  upon  this 
point  as  he  wishes  it  to  be  believed  he  was,  notwith- 
standing that  the  appearance  of  this  lady  was  aided 
by  the  use  of  paint,  which  she  was  in  the  habit  of 
applying  liberally  to  her  face,  and  by  the  pains 
taken  in  her  dress.  At  all  events,  it  must  be  sup- 
posed, that  after  the  marriage,  Mr.  Wright  could 
no  longer  have  been  deceived  as  to  her  age ;  and 
yet  we  are  told,  in  evidence,  upon  which  the  Court 
is  expected  to  rely,  that  Mr.  Wright  was  in  the 
habit  of  speaking  of  his  wife  as  a  minor  and  a 
ward — a  story  which  destroys  itself  by  its  own  im- 
probability, if  it  were  not  defeated  by  the  facts. 

The  Court  cannot  dismiss  this  case  without  a 
strong  expression  of  its  disapprobation  of  the  con- 
duct of  Mr.  Wright, — of  the  manner  in  which  he 
has  endeavoured  to  make  out  his  case  by  a  fraudu- 
lent attempt  upon  the  vigilance  and  credulity  of 
the  Court,  in  setting  up  a  story  so  improbable  in 
itself,  and  defeated  by  the  evidence  adduced  to  sup- 
port it* 

I  therefore  pronounce,  that  there  is  a  failure  of 
proof  in  support  of  the  libel,  and  I  dismiss  the  party 
from  further  observance  of  justice  in  this  cause. 
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HiLAMTTBaii.      This  is  a  sait  brought  by  the  wife  aeainst  the 

Jan  19th  ^^ 

ist  snnov.  husband  for  a  separation  by  reason  of  cruelty  and 
DWo^y  adultery.  The  parties  were  married  in  July,  1826, 
^r  and  ^^^  continued  to  cohabit  together  until  the  end  of 
adultery.-  June,  1836 ;  on  the  30th  of  that  month,  Mrs.  Col- 
TOoved.  lett  quitted  her  husband's  house,  and  went  to  re- 

adultery         sidc  with  a  relation  in  Norfolk.     It  is  necessary  for 
M^i^i^^!'  me  to  consider  the  charges  contained  in  the  libel 
cou^eral       given  in  on  her  behalf,  and  how  far  they  are  sub- 
stantiated by  the  evidence  in  the  cause. 

The  first  charge  is  contained  in  the  fifth  article, 
which  alleges  that  in  July,  1829,  Mr.  Collett  con- 
tracted the  venereal  disease,  and  it  further  pleads, 
that  he  acknowledged  the  fact  to  his  wife,  who  dis- 
continued sleeping  with  him  ;  but  on  his  declaring 
he  was  'well,  and  on  his  promising  not  to  offend 
again,  she  returned  to  his  bed. 

This  is  the  first  charge,  and  it  is  separate  and  dis- 
tinct from  that  contained  in  the  sixth  article.  The 
second  charge  is,  that  so  soon  afier  as  September, 
1829,  he  again  contracted  the  venereal  disease,  which 
he  concealed  from  his  wife,  and  infected  her,  although 
Mr.  Cqllett  had  consulted  Dr.  Gairdner,  who  warned 
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him  that  there  was  danger  of  communicating  it ;       1888, 


COLLXTT 

agaifut 

COLLSTT. 


that  Mr.  CoUett  took  his  wife  to  Dr.  Gairdner,  who  Hilaet  tirm. 
prescribed  for  her,  and  it  goes  on  to  plead,  that  on  laTsnuoN. 
Mr.  Collett's  promising  fidelity,  she  forgave  him, 
and  again  returned  to  cohabitation.  This  is  nearly 
the  substance  of  these  two  articles,  in  which  it  is 
alleged  by  Mrs.  Collett,  that  her  husband  had  the 
venereal  disease  twice  in  the  year  1829,  and  that 
he  knowingly  communicated  the  same  to  her,  and 
consequently,  as  I  apprehend,  that  he  was  guilty  of 
the  offence  of  cruelty  as  well  as  adultery. 

Now,  I  have  no  doubt  that  the  deliberate  com-i 
munication  of  the  venereal  disease  to  his  wife  would ! 
constitute  the  offence  of  cruelty ;  but  the  question 
is,  how  far  this  averment  is  proved  on  the  present 
occasion  ?  The  whole  of  this  part  of  the  case  rests 
entirely  upon  the  testimony  of  Dr.  Grairdner.  Dr. 
Gairdner  does  prove  that  Mr.  Collett  had  the 
disease  at  the  end  of  August,  1 829 ;  he  proves  that 
Mrs.  Collett  was  infected  in  September  of  that 
year;  but  there  is  no  evidence  whatever  to  estab-* 
lish  the  fact  that  Mr.  Collett  had  the  disease  twice 
in  the  course  of  that  summer.  I  am  of  opinion  that 
the  fifth  article  is  utterly  and  entirely  unproved. 
The  question  then  remains,  whether  Mr.  Collett, 
knowingly  and  wilfully  infected  his  wife  in  the 
course  of  the  year  1829  ?  That  the  disease  was  con- 
tracted by  him,  and  that  his  wife  was  thereby  in- 
fected, are  admitted  by  him  in  plea,  and  by  his  coun- 
sel ;  but  I  think,  that  to  establish  so  serious  a  charge 
against  him,  as  that  he  knowingly  and  wilfully 
communicated  this  disease,  requires  very  strong  and 
conclusive  evidence.  The  evidence  of  Dr.  Gairdner 
is  to  this  effect : — *^  that  Mr.  Collett  came  to  him  in 
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&c. ;"  the  object  of  his  visit  to  me  was  in  order  to 
ascertain  whether,  in  his  then  state,  there  was  any 
danger  of  infecting  his  wife,  by  having  sexual  in- 
tercourse with  her.  I,  after  having  had  an  inspec- 
tion .  .  .  was  of  opinion,  and  to  him  declared  my 
decided  bptnion,  that  his  having  sexual  intercourse, 
during  the  then  present  state  of  his  health,  would 
be  extremely  dangerous  with  reference  to  the  pro- 
bability of  his  infecting  her  with  the  same  disease  " 

Now,  if,  after  he  had  been  warned  by  Dr.  Gaird- 
ner^.he  had  intercourse  with  his  wife  and  infected 
her,  that  would  have  been  a  deliberate  act  of 
cruelty.  But  the  evidence  does  not  go  to  that  ex- 
tent ;  it  does  not  appear  that  Mr.  CoUett  slept  with 
his  wife  after  he  had  been  warned  by  Dr.  Gairdner, 
and  on  the  8th  of  September,  he  called  upon  him, 
and  stated  his  apprehension  that  he  had  infected 
his  wife.  If  the  disease  had  been  previously  com- 
municated, that  would  not  be  sufficient  to  shew  a 
wilful  intention  on  the  part  of  Mr.  CoUett.  He 
might  very  possibly  have  believed  himself  cured, 
and  although  he  may  have  been  careless  and  im- 
prudent, there  is  nothing  to  shew  the  disease  was 
wilfully  communicated  to  his  wife.  I  am  bound 
therefore  to  acquit  him  of  having,  with  his  eyes 
open,  and  with  malice  aforethought,  communicated 
this  disease  to  Mrs.  Collett. 

In  respect  then,  to  this  first  charge,  it  being  now 
limited  to  the  crime  of  adultery,  it  is  admitted  that 
it  was  condoned  by  Mrs.  Collett,  voluntarily  and 
with  a  full  knowledge  of  the  facts.  I  now  proceed 
to  examine  the  other  charges. 
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The  eighth  article  of  the  libel  pleads,  that  this       1838. 
gentleman  again,  in  April,  1833,  contracted  the  Hilary  tbrm. 
venereal  disease.     This  charge  is  distinctly  proved    ist  smiov. 
by  Mr.  Brown,  but  on  the  other  hand,  I  must  ob-      colII^ 
serve,  it  is  equally  established  that  Mrs.  CoUett  had      ^l^^ 
a  complete  and  perfect  knowledge  of  what  had  oc- 
curred ;  that  she  afterwards  returned  to  his  bed,, 
and  that  there  was  a  condonation  of  tbe*offence. 

There  is  nothing  further  in  the  proceedings  U> 
which  it  is  necessary  to  refer,  prior  to  the  charge  in 
the  ninth  article,  that  is,  the  matters  which  occur- 
red in  June,  1836.  Whatever  might  have  been  the 
footing  upon  which  the  parties  lived  together,  be* 
tween  1833  and  1836,  there  is  nothing,  until  this 
occurrence,  which  requires  the  attention  of  the 
Court.  There  may  have  been  disputes  between  the 
parties — charges  by  Mrs.  CoUett  on  the  one  hand, 
and  by  Mr.  Collett  on  the  other ;  and  these  dis* 
putes  may  have  been  followed  by  reconciliations  ; 
but  all  these  differences  are  entirely  irrelevant  to 
the  matter  of  this  suit,  and  to  the  points  which  I 
have  to  decide.  Up  to  June,  1836,  prior  to  the 
facts  pleaded  in  the  ninth  article,  after  ten  years' 
cohabitation,  Mr.  Collett,  notwithstanding  he  had 
shewn  himself  regardless  of  the  marriage  vow,  in 
reference  to  the  crime  of  adultery,  has  not  been 
proved  to  have  been  guilty  of  personal  cruelty 
towards  his  wife.  I  must  observe,  that  during  the 
whole  of  this  period,  it  is  not  even  alleged  that  h^ 
treated  his  wife  with  any  harshness,  or  that  he 
attempted  to  inflict  personal  severity  upon  her.  I 
say  this  in  justice  to  Mr.  Collett,  that  there  is  no 
presumption  against  him  on  this  head — no  ground 
of  probability  laid  that  he  would  have  used  the- 
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Hilary  tekm.  having  been  guilty  of  no  misconduct  of  that  kind 
ut  s^i^.  antecedent  to  this  period ;  though  he  was  guilty  of 
other  misconduct  of  a  most  serious  and  grave 
character. 

The  act  of  violence  charged  in  the  ninth  article, 
is  said  to  have  taken  place  on  the  night  of  the  1 1th 
of  June,  and  it  is  a  single  act.  It  is  not  pleaded 
that  on  this  occasion  any  blow  was  injQicted  by 
Mr.  Collett  on  his  wife;  but  it  is  said  that  he 
abused  her  without  cause,  seized  her  arm  with  great 
violence,  so  that  by  his  continued  compression  of  it 
the  arm  was  bruised^  and  that  she  was,  in  conse- 
quence, ill  the  next  day.  This  is  in  substance  the 
charge  contained  in  this  article ;  the  only  charge 
of  personal  violence. 

Now  the  only  witness  produced  in  support  of  this 
charge  is  Sophie  66rin.  Her  evidence  upon  this 
article  is  to  this  effect, — she  says,  that  having  heard 
the  child  she  went  up  stairs,  and  she  continues  :  ^  I 
went  to  the  door  of  the  bed-room  of  Mr.  and  Mrs. 
Collett  and  heard  the  child  there,  and  the  voices  of 
Mr.  and  Mrs.  Collett ;  I  then  went  into  the  bed- 
room, and  found  Mrs.  Collett  lying  on  the  carpet, 
as  if  she  had  &llen ;  the  child  was  in  her  arms 
crying,  and  on  asking  her  what  was  the  matter,  Mr. 
Collett  said  ^  Nothing,  nothing ;'  he  scarcely  said 
anything,  but  the  child  and  Mrs.  Collett  talked 
together ;  Mrs.  Collett  told  the  child,  '  your  papa 
has  ill-used  me,  and  I  must  leave  him,'  and  the 
child  said  *  Naughty  papa.'  When  Mrs.  Collett 
said  that  she  must  leave  him,  Mr.  Collett  answered 
*  then  why  don't  you  go  V  and  I  believe  he  said 
'  whydont  you  go  to-night?'  but  he  did  not  act 
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or  Speak  to  her  with  violence  in  my  presence  or      18S8. 
hearing.     Mr.  Collett,  after  a  little  while,  said  to  Hilary  tbim. 
Mrs.  Collett,  '  I  dont  know  what  you  are  going  to      ^' 
do,  but  I  am  going  to  bed/  upon  which  Mrs. 
Collett  said  that  '  she  did  hot  intend  to  sleep  there, 
but  that  she  would  sleep  in  the  next  room  (which 
was  a  spare  bed  room)  with  the  child,'  and  she 
went  with  the  child,  I  accompanying  her  into  that 
room ;  Mrs.  Collett  afterwards  altered  her  mind, 
and  sent  the  child  up  stairs  again,  atid  desired  me 
to  remain  and  sleep  with  her,  which  I  did.    While 
undressing  Mrs.  Collett,  she  told  me  that  Mr. 
Collett  had,  that  evening,  been  ill-using  her,  and 
she  shewed  me  her  arm,  which  I  saw  was  bruised 
above  the  elbow,  and  she  said  that  such  bruise  had 
been  caused  by  Mr.  Collett  holding  her  violently  to 
prevent  her  going  to  the  door  and  showing  a  light 
to  the  child,  when  she,  Mrs.  Collett  had  heard  the 
child  screamii^.     I  recollect  that  Mrs.  Collett  was 
very  poorly  on  the  next  day,  but  whether  she  was 
confined  to  her  bed  throughout  the  said  day  I  am 
not  sure,  and  I  cannot  remember  to  have  -  observed 
the  bruise  on  her  arm  after  the  evening  of  its  hap- 
pening ;  I  did  not  myself  hear  Mr.  Collett  say  that 
he  wished  the  child  had  broken  her  neck."    The 
question  is,  whether  this  evidence,  for  I  am  not 
avrare  that  there  is  any  other  testimony  in  the 
cause  which  can  properly  be  said  to  bear  upon  this 
point,  is  sufficient  to  lead  my  judgment  to  the  con- 
clusion that  Mr.  Collett  was  guilty  on  this  occasion 
of  cruelty  in  the  eye  of  the  law.    I  think,  consider- 
ing that  this  is  a  solitary  charge  of  cruelty,  and 
that  there  is  one  witness  only  in  support  of  it,  that 
I  should  go  too  far  to  hold  that  it  is  sufficient  to 
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1838*      found  a  sentence  of  separation  upon.     I  think  80, 
Hilary  Tebx.  if  the  cdse  Tested  here,  but  if  I  had  any  doubt  I 
irts^!^.    should  be  confirmed  in  my  opinion  by  what  is 
C^H^      pleaded  by  Mrs.  Collett  herself,  in  the  tenth  article 
jii<^i^       of  the  libel,  which  was  altered  after  debate,  so  that 
the  attention  of  the  party  was  drawn  particularly  to 
that  article.     It  is  pleaded  in  that  article,  that  in 
the  evening  of  the  next  day,  the  said   Emma 
Collett  was  commanded  by  the  said  John  Collett  to 
return  to  his  bed,  which  she  accordingly  did,  with 
great  reluctance,  &c. ;  so  that  it  is  admitted  by  this 
lady,  that  almost  immediately  after  the  act  of  cruel^ 
committed  by  her  husband  (if  it  was  cruelty  at  all), 
she  returned  to  the  bed  of  that  husband.    It  is  true, 
that  in  the  article  her  return  to  cohabitation  is 
qualified  by  the  averment  that  it  was  ''  with  great 
reluctance;"  but  I  must  say  that  looking  to  the 
whole  circumstances  of  this  proceeding,  and  to  the 
conduct  of  this  lady  from  the  beginning  to  the  end, 
I  am  not  prepared  to  say  that  her  reluctance  could 
have  arisen  from  a  fear  of  personal  violence  at  the 
hands  of  her  husband.  I  cannot  satisfy  myself,  from 
the  whole  of  the  res  gestm^  that  there  is  the  least 
probability  that  Mrs.  Collett,  who  had  friends  to 
protect  her,  who  was  not  left  desolate  in  the  world, 
•or   abandoned    by   her    connexions,   would    have 
returned  to  the  bed  of  her  husband  if  she  had  enter- 
tained any  apprehension  of  personal  ill-treatment; 
and  this  view  of  the  case  is  entirely  corroborated 
by  what  is  pleaded  in  the  eleventh  and  twelfiii  arti- 
cles, for  an  express  reason  is  assigned  for  Mrs.  Col- 
lett's  leaving  her  husband's  house — not  a  fear  of 
personal  violence,  owing  to  what  occurred  on  the 
1  Ith  of  June,  but  as  expressly  pleaded,  because  she 
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was  apprehensive  that  he  was  then  infected  with  the       ^^^* 
venereal  disease,  and  had  asain  communicated  the  Hilaby  Twif . 

'  ^  Jan.  19th. 

same  to  her.  1st  subxon. 

On  this  branch  of  the  case  then  I  have  no  hesita-      gollett 
tion  in  saying  that  the  treatment  of  his  wife,  by  Mr.      cSTlot. 
Collett,  on  the  Uth  of  June,  1836,  is  not  such  as 
to  justify  me  in  pronouncing  for  a  separation. 

Before  I  proceed  to  the  remaining  part  of  this 
unfortunate  inquiry,  it  is  necessary  to  see  the  posi* 
ticm  in  which  the  case  now  stands.  I  have  come  to 
the  conclusion  (and  I  have  no  difficulty  in  doing  so, 
as  the  fects  are  admitted)  that  Mr.  Collett  had 
twice  committed  adultery  ;  that  he  had  twice  been 
infected  with  the  venereal  disease,  and  had  once 
communicated  it  to  his  wife,  but  that  both  these 
acts  of  adultery  had  been  duly  condoned  and  par- 
doned by  her. 

The  remaining  part  of  the  case  is  of  a  nature 
exceedingly  difficult  to  examine  with  the  ordinary 
means ;  but  it  is  still  a  duty  incumbent  upon  me 
to  consider  it  with  all  the  care  and  means  in  my 
power.  The  last  charge  is,  that  Mrs.  Collett  was 
again  infected  with  the  venereal  disease  when  she 
quitted  her  husband's  house  on  the  30th  of  June, 
1836,  and  that  on  the  19th  of  August,  when  she 
consulted  Mr.  Crosse,  a  surgeon  of  Norwich,  he  found 
her  to  be  then  labouring  under  the  disorder.  Now 
assuming,  without  at  present  deciding  what  the  fieict 
may  be,  that  Mrs.  Collett  had  the  venereal  disease 
when  she  quitted  her  husband's  house,what  inference 
would  the  law  draw  from  a  fact  of  that  description  ? 
What  would  be  the  conclusion  of  law  as  to  adulr 
tery?  Does  it  establish  the  fact  that  the  husband 
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1888.      must  have  been  guilty  of  adultery  7  Clearly  it  does 


COLLBTT 

against 

COLLETT* 


HiLAEY  Term,  uot  uecessarily  prove  the  guilt  of  the  husband,  for 
h«^£MMi.  ^t  ^^  ^^  ^^^^  possible,  that  the  wife  may  have  con- 
tracted the  disease  from  another  quarter.  It  is  im- 
possible to  lay  down. any  general  inflexible  rule,  for 
each  case  must  depend  on  its  own  circumstances, 
and  it  is  scarcely  possible  to  conceive  a  case  without 
some  circumstances  which  would  assist  the  Court 
in  coming  to  a  conclusion.  I  may  further  merely 
observe,  that  I  think  it  unnecessary  to  press  this 
inquiry  further,  for  if  any  such  case  should  occur, 
bare  of  circumstances,  it  will  then  be  time  to  con- 
sider this  important  point.  In  this  case  there  are 
many  circumstances,  the  effect  of  which  I  must  con- 
sider  presently.  But  the  point  to  which  I  must  first 
direct  my  attention,  is  the  question  of  fact  so  much 
I  discussed  by  the  counsel  on  both  sides,  whether  Mrs. 
CoUett  had  or  had  not  the  venereal  disease  when  she 
quitted  her  husband's  house  in  June,  1836. 

It  is  very  important,  before  I  proceed  to  state  the 
evidence,  and  the  impression  which  it  has  made  on 
my  mind,  that  the  principles  which  ought  to  pre- 
vail, should  be  clearly  understood.  The  principal 
evidence  is  the  testimony  of  a  medical  gentleman 
of  the  name  of  Crosse.  Now  what  degree  of  credit 
and  weight  ought  to  be  given  to  the  evidence  of 
medical  men  under  the  circumstances  in  this  case  ? 
I  apprehend  that  medical  evidence  may  be  of  two 
kinds,  and  that  it  is  under  such  conditions  that 
medical  evidence  is  received  in  other  Courts. 

First. — ^That  it  is  necessary  for  the  satisfaction  of 
^'  the  Court  that  it  should  be  informed  of  the  conclu- 
sions drawn  by  persons  of  skill  and  science  as  to  a 
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matter,  from  facts  proved  in  the  cause  aliunde^  for  /   1888> 
instance,  it  .may  ask  the  opinion  of  medical  men  if  Hilabt  Tbrm« 
SO  and  so  were  the  case.  igt  sesuon. 

Secondly i — Which  is  a  superior  kind  of  evidence,      c«I^ 
opinions  founded  upon  the  observation  and  inspec-      ^^l^ 
tion  of  the  medical  man  himself.     I  find  that  such 
evidence  is  received  in  all  questions  of  murder,  /^      •     .   ^^       ,      c 
infanticide,  and  poison;  the  learned  judges  who   jf)\i^  '  /^v^,  >^;' •^^*'   - 
preside  in  the  Courts  where  such  questions  arise,     (-  ^  (.  vi^fi  ^  >    - 
rely  not  merely  upon  the  opinions  of  medical  men 
who  have  seen  the  body ;  but  persons  are  frequently 
produced  in  Court  and  examined  who  have  not 
seen  the  body  ;  and  in  the  well-known  case  of  Lord 
Gardiner,  in  the  House  of  Lords,  the  evidence  of 
medical  men  was  mainly  relied  upon.     On  a  con- 
sideration of  what  is  done  in  other  Courts,  and  from 
the  extreme  difficulty  of  the  Court's  forming  a 
judgment  in  a  matter  of  this  kind,  I  think,  if  there 
be  medical  evidence  speaking  to  the  fact  of  vene- 
real disease,  and  there  be  sufficient  opportunities  ^ 
for  the  medical  witness  to  form  his  opinion,  I  am 
bound,  unless  his  evidence  be  discredited,  to  believe 
it.     Let  us  consider  a  little  into  what  difficulties 
any  other  mode  of  looking  at  this  evidence  would 
lead  us.     How  is  it  possible  that  the  Court,  having 
had  no  medical  education,  could  deduce  from  the 
symptoms  that  the  disease  was  of  this  or  that  cha- 
racter ?  particularly  where,  as  in  the  present  case, 
there  is  great  difl^culty  in  distinguishing  between 
symptoms  of  a  similar  character,  and  drawing  a 
correct  conclusion. 

This,  therefore,  is  the  principle  upon  which  I 
shall  consider  the  evidence  of  Mr.  Crosse.  I  do 
not  intend  to  go  into  the  disgusting  details  of  his 
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1838.       evioence  with  minuteness.     Mr.  Crosse  proves  that 

Hilary  Tbem.  OH  the  1 9th  of  August,  he  saw  this  lady,  and  irom 

ist^  SntioH.    personal  examination,  and  from  an  inspection  of  the 

(^^^i^      linen  which  was  brought  to  him,  he  swears  dis- 

cSSi.  ^*^^<^%  ^h^*  s^^  ^^  ^*  *t^*  *^™^  suffering  under 
venereal  disease,  in  consequence,  he  says,  of  "  recent 
impure  contact.''  Why  should  I  distrust  Mr. 
Crosse  ?  Is  he  an  incompetent  witness  ?  What 
right  have  I  to  suppose  that  he  has  made  a  mistake  ? 
I  do  not  see  any  ground  why  I  should  distrust  the 
evidence  of  Mr.  Crosse,  or  suppose  that  when  he 
believed  that  this  lady  was  affected  with  the  vene- 
real disease,  he  was  labouring  under  a  mistake.  I 
must,  therefore,  come  to  the  conclusion,  that  in 
whatever  way  it  was  contracted,  at  the  period  when 
Mr.  Crosse  saw  this  lady,  she  was,  undoubtedly, 
suffering  under  the  venereal  disease.  I  am  aware 
that  there  is  a  part  of  the  case,  which  was  pressed 
in  ailment  by  the  counsel  for  Mr.  Collett,  and 
which  I  advert  to,  in  order  to  show  that  I  have  not 
overlooked  it ;  I  mean  the  exhibition  of  certain  linen 
of  1835,  which  had  been  preserved,  and  which  may 
raise  a  suspicion  that  Mr.  Crosse^s  opinion  might 
be  partly  founded  upon  that ;  and  certainly  it  is  not 
satisfactorily  explained  by  the  evidence ;  it  comes 
out  in  the  testimony  of  Sophie  Oerin.  But  it  does  not 
raise  any  inference  to  justify  me  in  disbelieving  the 
opinion  of  Mr.  Crosse,  founded  upon  personal  ex- 
amination, and  upon  the  inspection  of  linen  recently 
worn  by  Mrs.  Collett.  I  now  dismiss  this  dis- 
gusting part  of  the  case. 

Being  satisfied  then  by  the  evidence,  that  it  is 
proved  that  Mrs.  Collett  was  infected  with  the  dis- 
ease on  the    1 9th  of  August,  what  is  the   legal 
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inference  to  be  deduced  from  the  fact  ?    Am  I  to       1888. 
conclude  that    the   husband    communicated  such  hilaetTsbm. 
disease  to  her,  and  that  consequently  he  was  guilty    irtSnsioii* 
of  adultery  ?    Now  it  cannot  be  denied,  that  ^ r.      c^IIot 
CoUett  was  exceedingly  unmindful  of  his  marriage      cSllbtt 
VOW;    that  he  had  indulged  in  intercourse  with 
women  of  a  lewd  description ;  and  that  he  had  twice  ^  ^^ '    '.^^h  ^^  *' 
before  been  infected  with  the  disease,  and  these  {Ix'JS^^  r'  /'^   •  A 
oflEences  lay  a  strong  ground  of  probability  that  he    ^^  ,^    .  /U-«^  ,w^ 
would  be  guilty  of  a  third  lapse.     On  the  other    ^,^.n^t  ^/j/U^i 
hand,  against  the  conduct  and  chastity  of  Mrs.  Col-  ^'" 

lett  there  is  not  the  slightest  imputation,  much  less 
is  there  a  shadow  of  ground  for  an  argument  that 
this  lady  indulged  in  habits,  which  would  render  it 
likely,  that  she  should  have  had  such  a  disease  from 
any  other  person  than  her  husband.  But  it  was 
pressed  by  the  counsel  for  Mr.  CoUett,  that  from 
the  lapse  of  time  between  the  30th  of  June  and  the 
period  when  Mr.  Crosse  examined  Mrs.  CoUett,  and 
found  her  infected  with  the  disease,  it  was  highly 
improbable  that  the  husband  could  have  communi- 
cated it  to  her.  This  objection,  however,  is  removed 
by  the  testimony  of  Mr.  "Crosse,  who  expressly 
swears,  at  the  end  of  his  answer  to  the  thirty-ninth 
interrogatory,  that  in  his  opinion  the  disease  might 
have  been  communicated  to  her  sixty-six  days  pre- 
viously ;  and  the  result  of  the  testimony  of  the 
medical  men  is,  that  in  the  case  of  a  female,  the. 
lapse  of  ten  weeks  after  cohabitation  with  her  hus- 
band is  not  such  a  lapse  as  would  render  it  at  all 
improbable  that  he  was  the  cause  of  the  contamina- 
tion. There  being  then,  in  this  case,  an  entire 
absence  of  all  suspicion  that  the  disease  could  have 
been  communicated  by  any  other  person,  the  Court 
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18S8.      is  bound  to  infer  that  the  husband,  who  had  had  the 


Hilary  Tskm.  disease  twlce  before,  and  had  once  before  infected 
iM  smmw.    his  wife,  had  the  disease  again,  and  again  committed 
CoLLwr      adultery.    Is  any  other  solution  of  the  evidence 
ofLLOT.      practicable  ?     If  I  am  to  come  to  any  other  cooda- 
sion,  I  should  go  in  the  teeth  of  all  the  evidence, 
and  I  should  distrust  the  medical  testimony,  parti- 
cularly that  of  A^r.^Cn^e.  ^^If  I  were  to  doubt  the 
fact  of  the  disease  being  cdmmunicated  by  Mr.  Col- 
lett,   I  must  hold  Mrs.  Collett  herself  guilty  of 
adultery ;  any  attempt  to  come  to  a  different  con- 
clusion would  be  the  greatest  absurdity,  and  would 
be  diverging  from  the  strict  line  of  all  judicial  pro- 
ceeding, namely,  to  credit  the  evidence  of  respect- 
I  able  persons,  unless  they  are  contradicted,  or  unlesB 
there  is  something  in  their  testimony  to  excite  a 
.  suspicion  of  the  fidelity  with  which  they  bare 
deposed. 

I  must  observe,  that  in  coming  to  the  conclusion 
I  have  done,  if  there  is  any  error  in  my  judgment, 
Mr.  Collett  must  take  the  blame  to  himself.    It  is 
the  conduct  of  Mr.  Collett  which  renders  the  con- 
clusion to  which  the  Court  has  come  a-  probable 
one.   Mr.  Collett,  by  the  conduct  admitted  by  him- 
self, by  his  gross  violations  of  his  marriage  vow,*on 
former  occasions,  has  laid  a  foundation  for  the  opi- 
nion I  have  given,  and  the  conclusion  to  'which  I 
•  have   come;    and  if  it    should   unfortunately  be 
founded  in  error,  (as  I  do  not  think  it  is),  I  am 
bound  to  give  a  judgment  supported  by  admitted 
facts  in  the  case,  and  not  inconsistent  with  the  cir- 
cumstances. The  result  of  the  evidence  leads  me  to 
the  conclusion,  that  Mrs.  Collett  is  entitled  to  a 
separation  from  her  husband,  by  reason  of  adultery 
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committed  by  him,  as  pleaded  in  the  twelfth  and       1^^' 
thirteenth  articles  of  the  libel;    but  not  on  the  ^'V^^'tlfu"" 

'  Jan.  i9th. 

ground  of  cruelly,  from  which  I  entirely  acquit  Mr.     ist  semiok. 

Collett.  COLLSTT 

ogattut 

COLLBTT. 

Affirmed  on  appeal  in  the  Arches  Court,  June         ^y 
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KosTER  against  Sapte. 


On  Petitian. 


1838. 


26th  Jan. 


Martha  Sapte,  spinster,  a  native  of  Tuscany, 
and  domiciled  at  Leghorn,  died  in  April,   1811, 
possessed  of  property  in  Tuscany,  and  also  personal  not^evoke  an 
estate  in  England  to  the  amount  of  3,000/.     She  ^ilkhh^ bL 
made  a  will  on  the  26th  of  May,  1805,  by  which  l^'^^^Jl^ 
she  bequeathed  various  legacies,  and  among  others  tim«,  vmkm 
one  of  200/.  to  Amelia  Koster,  wife  of  John  Adol-  be  shewn  for 
phus  Koster.     The  residue  of  her  property  in  this  a  dwree* 
country  she  gave  to  her  nieces,  Jane  and  Julia  Sapte,  ^^J^^tS 
resident  here,  and  in  case  of  their  decease  that  resi-  J^j^'lJJJ  ^^f 
due  was  given  to  Francis  Sapte  and  Henry  Sapte,  admimBtration 
her  nephews,  also  resident  in  this  country.     She  annexed, 
ieippointed  certain  persons  her  executors,  and  sub-  property  in 
stituted  others  in  case  of  their  decease  ;  one  of  such  ofapenwn^ho 

died  domiciled 
at  Leghorn, 
Aould  not  be  revoked,  as  being  void  under  a  sentence  of  the  Courts  at  Leghorn,  awl  also  as 
having  been  obtained  through  a  suppression -of  facts,  the  party  calling  in  the  admtniBtration  not 
having  proved  fbe  sentence  of  the  Court  at  Leghorn,  nOr  the  other  ground  alleged,  to  the 


navmg  proven  me  sentence  ot  tne  uoun  at  i^enorn,  nor  tne  oiner  grouna  aiiegea,  to  tne 
frctioa  of  the  Court;  the  Administrator,  who  tippeared  under  protest,  dismiiBcd  with 


60<. 


costs. 


1838.  executors  being  Mr.  J.  A.  Koster,  the  husband  of 
Jan.  26th.  Amelia  Koster.  Shortly  after  the  death  of  the 
Komn  deceased,  a  copy  of  the  will  was  sent  to  Mr.  Francis 
t^aimt  Sapte,  in  this  country,  but  no  steps  were  taken  to 
obtain  probate  here  until  1813,  when,  upon  the 
death  of  Julia  Sapte,  the  last  surviving  residuary 
legatee,  Mr.  Francis  Sapte  took  out  letters  of  admi- 
nistration of  her  effects,  and  as  her  representative 
applied  for  letters  of  administration,  with  will 
annexed,  of  Martha  Sapte,  limited  to  the  property 
here  ;  and  upon  an  affidavit  made  by  him,  stating 
that  the  original  will  was  remaining  of  record  at 
the  Courts  at  Leghorn,  and  that  the  executors  were 
in  Tuscany,  and  not  likely  to  come  to  this  country, 
a  decree  issued,  calling  upon  the  executors  to  take 
probate  in  this  country,  or  shew  cause  why  letters 
of  administration,  with  will  annexed,  limited  to  the 
property  in  this  country,  should  not  be  granted  to 
Mr  Francis  Sapte,  as  the  representative  of  Julia 
Sapte.  This  decree  was  served  in  the  usual  way  on 
the  Royal  Exchange,  and  no  appearance  being 
given,  the  limited  administration  was  granted  to 
Mr.  Sapte,  who  remained  in  the  possession  of  the 
grant  until  this  time. 

This  administration  was  now  called  in,  a  decree  hav- 
ing been  iextracted  by  Mr.  Peter  Frederick  William 
Koster,  the  son  and  representative  of  Amelia  Koster, 
who  died  in  1 820,  (Mr.  Koster,  her  husband  having 
renounced,)  calling  upon  Mr.  F.  Sapte,  the  admi- 
nistrator of  Martha  Sapte,  to  shew  cause  why  the 
letters  of  administration  should  not  be  revoked,  as 
having  been  unduly  obtained,  and  administration 
granted  to  him  as  the  representative  of  Amelia 
Koster.  To  this  decree  an  appearance  was  given 
under  protest. 
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On  behalf  of  Mr.  P.  F.  W.  Koster,   the   party       1888. 
callrag  in  the  administration,  it  was  alleged,  that     Jan.  26th 
Martha  Sapte,  the  deceased,  a  native  of  Tuscany,   .    KomK 
died  domiciled  at  Leghorn,  by  the  laws  of  which       ^S,m. 
country  the  disposition  of  her  personal  estate  is  to 
be  governed,  that  by  her  will  she  appointed  certain 
persons  executors,  one  of  whom,  J.  A.  Koster,  was 
the  husband  of  Amelia  Koster,  (since  deceased), 
whilst  living  the  niece  of  the  deceased,  and,  who, 
together  with  her  husband,  were  domiciled  subjects 
of  Tuscany ;  that  the  deceased's  nieces,  Jane  and 
Julia  Sapte,  and  her  nephews,  Francis  and  Henry 
Sapte,  were  domiciled  in  this  country ;  that  by  the 
then  and  still  existing  laws  of  Tuscany,  such  portion 
of  the  deceased's  property  as  was  given  to  them,  in 
consequence  of  their  being  so  domiciled,  devolved 
upon  Amelia  Koster,  as  the  sole  next  of  kin  of  the 
deceased  resident  in  Tuscany ;  that  the  deceased,  by 
the  laws  of  Tuscany,  was  dead  intestate  as  to  that  part 
of  her  property  which  was  in  this  country ;  that 
notwithstanding  the  premises  the  Fiscal  authorities 
at  Leghorn  claimed  such  portion ;  that  such  claim 
was  resisted  by  Amelia  Koster,  and  that  on  the  4th 
of  December,  1811,  a  sentence  was  pronounced  in 
her  iavour  by  the  tribunal  of  First  Resort,  which  sen- 
tence was  appealed  from,  but  affirmed  by  the  supe- 
rior Court  on  the  7th  of  July,  1812,  and  general 
administration  of  the  deceased's  effects  granted  to 
Anaelia  Koster,  who  paid  debts  and  expenses  exceed- 
ing the  effects  of  the  deceased  by  three  thousand 
pounds.    That  in  October,  1812,  copies  of  these 
decrees  were  sent  by  J.  A.  Koster  to  Mr.  Sapte,  the 
other  party,  the  receipt  whereof  he  acknowledged  ; 
that  nevertheless  he  proceeded  to  obtain  the  limited 

VOL.  I.  AAA 
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1838,      administration  with  the  will  annexed,  without  dfe- 

jin.  26th.    closing  such  decrees  to  the  Court,  he  being  aware 

K^n      that  by  such  decrees  the  residuary  legatees  here 

sTn^      ^^^  declared  to  be  legally  debarred  of  all  property 

under  the  will. 

For  the  party  cited  and  in  support  of  the  protest, 
it  was  alleged,  that  Francis  Sapte,  the  adminis- 
trator, soon  after  the  deceased's  death,  received  from 
the  executors  a  copy  of  the  will,  for  the  purpose  of 
the  same  'being  proved  in  this  country ;    that  in 
August,  1813,  the  administration  was  granted,  that 
the  legacies  were  paid  here  and  also  abroad  by  the 
executors,  by  which  they  recogpized  the  validity  of 
the  will,  that  F.  Sapte  was  for  several  years  the 
agent  of  J.  A.  Koster,  that  he  credited  the  account 
of  the  said  J.  A.  Koster  with  the  2002.  legacy  to  his 
wife,  Amelia  Koster,  a  receipt  of  which  account 
was  acknowledged  by  Mr.  Koster, — ^that  Amelia 
Koster  died  in  1820 ;    that  her  husband  survived 
her,  but  took  no  steps  in  calling  in  the  adminis- 
tration; that  on  the  16th  March,  1836,  P.  F.  W. 
Koster,  her  son,  upon  the  renunciation  of  J.  A. 
Koster,  her  husband,  took  administration  of  her 
effects ;  that  in  1820,  the  said  P.  F.  W.  Koster  was 
resident  in  London,  and  had  ample  opportunities  of 
taking  steps  for  calling  in  the  said  administration  : 
that  at  the  time  of  the  proceedings  in  the  courts  in 
Tuscany,  the  duchy  of  Tuscany  was  in  the  posses- 
sion of  the  French  armies,  then  in  a  state  of  hoatility 
with  this  country,  and  that  Jane  and  Julia  Sapte, 
and  Francis  Sapte,   were  then    resident  in    this 
country,  and  had  no  means  of  appearing  in  those 
Courts.   That  the  law  was  not,  as  alleged  by  the  other 
party ;  that  parties  domiciled  out  of  the  dominions 
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of  the  grand  duke  of  Tuscany  were  precluded  from       18S8. 
being  entitled  to  the    personal  estate  .of  persons     Jan.  26th. 
domiciled  and  dying  within  those  dominions,  unless       KonsR 
by  the  laws  of  the  country  in  which  such  persons       *^^ 
resided  and  were  domiciled,  persons  residing  within 
the  dominions  of  the  Grand   Duke  of  Tuscany, 
were  in  like  manner  precluded  from  succeeding  to 
the  estates  of  persons  dying  within  that  country, — 
and  reference  was  made  to  the  Royal  Ordinance,  of 
the  3rd  of  August,  1784,  and  to  the  726th  and 
912th  article  of  the  code  Napoleon,  which  declared 
to  that  effect 

JJuskingtan  and  Addams  for  Mr.  Koster. 

The  adminstration  granted  in  this  case  is  void,  on 
two  grounds. 

In  the  first  place,  it  was  obtained  by  concealing 
from  the  Court  the  facts  of  the  case ;  it  has  been 
therefore  surreptitiously,  and  in  the  legal  sense  of 
the  term,  fraudulently  obtained. 

In  the  second  place,  the  will  of  Martha  Sapte  is 
of  no  validity,  so  far  as  respects  the  disposition  of 
the  property  in  this  country ;  consequently,  neither 
Jane  Sapte  nor  Julia  Sapte,  nor  Francis  Sapte  were 
entitled  to  take  anything  under,  it. 

After  the  death  of  the  testatrix,  proceedings  took 
place  in  the  Courts  of  Tuscany,  and  it  was  finally 
decided  that  she  had  died  intestate  as  to  all  l^aciea 
out  of  the  Tuscan  dominions ;  that  the  will  as  tp 
them  was  void ;  and  administration  was  granted  by 
the  Tuscan  Courts  to  Amelia  Koster. 

When  Mr.  Sapte  applied  to  this  Court  for  ad- 
ministration with  the  will  annexed,  he  was  in  posses- 
sion of  information  that  the  Courts  in  Tuscany  had 

A  A  a2 
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1838.       pronounced  the  will  void  qojoad  the  legatees  in  this 
Jan.  26Ui.     countTj ;  yet  he  stated  in  his  affidavit  that  the  will  was 
i^^      of  record  in  the  proper  Court  at  Leghorn ;  the  in- 
siTm       ference  which  the  Court  would  draw  from  this  was, 
"*       that  the  will  was  in  force  there ;  the  Court,  there- 
fore, received  a  false  impression  from  the  affidavit 
of  Mr.  Sapte  :   this  was,  therefore,  a  legal  firaud, 
and  no  lapse  of  time  prevents  the  ripping  up  of  a 
legal  fraud. 

The  Court. 
Does  that  rule  apply  where  the  adverse  party  is 
aware  of  the  fact,  and  takes  no  step  ? 

Argument  continued.  If  he  is  aware  of  it,  and 
being  resident  in  this  country,  remains  dormant  for 
twenty  years,  it  might  bar  him  ;  but  here  the  parties 
were  resident  abroad,  and  did  not  know  the  ad- 
ministration had  been  granted  to  Mr.  Sapte.  Be- 
sides, the  party  then  interested  was  the  mother ; 
the  right  of  the  party  now  before  the  Court  did  not 
commence  until  1836,  when  he  took  administratioa 
of  his  mother's  effects. 

The  rule  of  law  is  "'now  settled,  that  the   tec 
domicUii  shall  govern  the  disposition  in  testacy  or 
intestacy,  as  well  as  the  meaning  of  the  instrument 
Hog  V.  Lashley,  6  Bro.  P.  C.  677.      Robertson  on 
Personal  Succemon.      On  the  death  of  Martha 
Sapte,  the  proper  tribunal  to   decide    as  to  the 
validity  of  her  will,  was  that  of  the  country  ia 
which  she  died  domiciled :  the  Tuscan  Tribunal 
The  lex  loci  rei  sites  is  repudiated  by  all  civilized 
nations.    Here  are  decrees  pronouncing  the  vdll 
null  and  void  by  the  laws  of  Tuscany. 
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The  Court.  1888. 

I  have  not  those  decrees  before  me.  Jan.  26th. 

K09TSR 

Argument  continued.     We  so  allege,  and  it  is      ^"^ 
not  denied. 

The  next  point  is,  can  the  validity  of  the  decrees 
be  impeached  ?  What  is  the  effect  of  a  foreign 
judgment,  and  how  far  is  it  conclusive  on  the  pre- 
sent occasion  ?  Suppose  the  judgment  not  to  be 
conclusive,  in  what  way  is  its  validity  examinable  ? 

First.  Is  the  foreign  judgment  conclusive  ?  The 
last  case  in  the  House  of  Lords,  is  ^^  H^oulditch  v. 
Donegal,"  8  Bligh,  301,  where  the  whole  of  the 
authorities  are  collected.  The  result  of  the  judg- 
ment in  that  case  was,  that,  in  the  opinion  of  Lord 
Brougham,  there  were  cases  in  which  it  was  com- 
petent for  the  Court  to  look  into  the  grounds  and 
reasons  of  the  foreign  judgment,  and  satisfy 
itself  as  to  the  law  of  the  country.  In  '^  Martin 
V.  Nicolls,''  (a)  the  Vice  Chancellor  held  a  foreign 
judgipent  to  be  conclusive.  Under  certain  cir- 
cumstances we  admit,  where  there  is  a  question 
as  to  jurisdiction,  or  whether  the  party  was  cited 
according  to  law,  and  for  some  other  purposes,  that 
you  may  examine  a  foreign  decree;  but  you  can- 
not open  any  decree  of  a  foreign  country,  and  try 
by  your  own  lights  and  knowledge,  whether  the 
foreign  judgment  was  pronounced  on  good  ground 
or  not. 

Second.  If  the  judgment  be  not  conclusive,  how 
is  its  validity  to  be  tested  ?  Not  by  the  opinions 
of  Advocates, — opinions  can  have  no  weight  against 
a  decree  of  a  competent  Court. 

(a)  3  Simon,  458. 
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1838.  The  whole  question  comes  to  this,  whether  there 

jaa.20A.  be  a  valid  will  or  not,  according  to  the  law  of  the 

Kom  place  where  the  party  died  domiciled  ? 


agamtt 
SArn. 


Bumaby  and  Haggardy  contrk. 

The  party  cited  to  bring  in  the 
has  been  in  pofisession  of  the  grant  for  twen^-^foor 
years :  there  is  no  instance  in  which  an  adminis- 
tration so  long  outstanding,  has  ever  been  revoked, 
though  the  Court  has  power  to  revoke  it,  if  it  has 
been  obtained  under  false  pretences,  and  by  a  de- 
ception practised  upon  the  Court  itself.     If  Mr. 
Koster  is  precluded  from  any  advantages  by  the 
grant  of  administration  obtained  by  Mr.  Sapte,  it 
is  through  his  own  laches.    As  next  of  kin  of  the 
surviving  residuary  legatee,  Mr.  Sapte  has  a  right 
to  the  administration.     The  judgments  of  foreign 
Courts,  when  proceeding  in  remj  are  said  to  be  con- 
clusive, but  not  as  to  moveable  property  out  of  the 
jurisdiction  of  the  country  pronouncing  the  judg- 
ment, (a)    There  is  no  proof  that  the  law  of  Tus- 
cany precluded  a  person  in  this  country  from  re- 
ceiving a  legacy  under  the  will  of  a  Tuscan  subject, 
out  of  property  here.     The  sequestration  of  the 
property  of  English  subjects,  by  the  Berlin  and 
Milan  decrees,  did  not  take  this  property  from  Mrs. 
Martha  Sapte,  who  was  not  an  English  subject 
Mr.  Sapte,  in  his  affidavit,  says,  and,  he  believes, 
that  the  copy,  of  the  will  was  sent  over  to  this 
country  to  be  proved;    for  what  other  purpose 
could  it  have  been  sent  ?     Mr.  Sapte  remitted  to 
Mr.  Koster  an  account  of  the  payments  for  proving 
the  will,  which  Koster  acknowleged*      Mr.  Sapte's 

(a)  See  Phillipps  &  Amog  on  Evidence^  pt.  2,  ch.  1,  sect.  3,  p.  532. 
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imprefision  was,  that  the  decree  which  was  obtained, 
without  the  knowledge  of  the  residuary  legatees, 
could  not  refer  to  prc^erty  out  of  Tuscany,  and  the 
Court,  even  now,  is  not  instructed  as  to  what  the 
decree  really  was.  Mr.  Sapte,  therefore,  was  justi- 
fied in  applying  for  administration,  and  there  is  no 
pretence,  for  saying  that  there  was  any  concealment 
or  misrepresentation  practised  on  the  Court,  when  he 
stated  9  as  he  belieyed,  that  the  will  was  of  record 
in  the  foreign  Court,  for  he  considered  the  will  a 
valid  instrument. 


1838. 


KotTKR 

againtt 
Saftb. 


Judgment. 
Sir  Herbbrt  Jenner. 

The  administration  which  has  been  taken  out  in  February  7ih. 
this  case  is  of  so  long  standing,  that  the  Court  is 
very  unwilling  to  disturb  it,  without  weighty 
reasons  being  shewn  for  the  revocation  of  such  an 
administration  regularly  granted.  The  Court 
would,  undoubtedly,  revoke  an  administration,  if 
sufficient  ground  were  shewn ;  but  the  party  who 
seeks  to  impeach  the  administration,  must  state  the 
grounds  upon  which  he  is  entitled  to  impeach  it ; 
primd  fadej  the  title  to  the  property  is  in  the 
residuary  legatees. 

It  is  stated  that  the  administration  is  revocable 
on  two  grounds :  First,  that  by  the  law  of  Tuscany, 
as  it  existed  on  the  death  of  the  deceased,  residuary 
legatees  living  domiciled  out  of  the  Tuscan 
dominions,  generally,  were  not  capable  of  taking 
under  the  will ':  Secondly,  that  when  Mr.  Sapte 
obtained  the  administration  with  the  will  annexed, 
he  concealed  from  the  Court  that  proceedings  had 
taken  place  in  the  Courts  at  Leghorn,  with  respect 
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1838.      to  tbe  deceased's  property,  and  that  it  had  been 
Fetmiaiy  7tii.  decided  to  belong  to  Mrs.  Koater^  as  nearest  of  kin 
1^^^      to  the  deceased  in  Tuscany,  and  that  administit- 
STmiu      ^^^  ^^^  accordingly  been  granted  to  her.    So  that 
the  case  on  the  part  of  Mr.  Koster,  the  party  takii^ 
out  this  decree,  stands  on  these  grounds :  the  inca- 
pacity of  the  residuary  legatees  to  inherit  according 
to  the  law  of  Tuscany,  and  the  suppression  of  the 
proceedings  at  Leghorn,  from  this  Court,  which 
would  have  prevented  the  Court  from  granting  the 
administration.     The  party  setting  up  such  a  case, 
is  bound  to  furnish  the    Court  with  the  law  of 
Tuscany,  and  the  proceedings  of  the  Courts  in  that 
country,  by  which  it  was  decided  that  the  property 
in  England  belonged  to  Mrs.  Koster.     How  is  the 
Court  to  be  satisfied  on  this  point  ?      It  must  have 
information  as  to  the  law  of  Tuscany. 

It  has  been  said  that  proceedings  of  a  certain 
kind  took  place  before  the  tribunals  of  Leghorn, 
and  the  question  having  been  decided  there,  this 
Court  cannot  inquire  into  the  validity  of  the  sen- 
tence.    But  the  first  question  before  ihe  Court  is, 
what  was  the  law  of  Tuscany  at  the  time  ?  Whether 
all  persons  residing  out  of  the  Tuscan  dominions, 
were  incapacitated  from  succeeding  to  the  personal 
estate  of  a  Tuscan  subject,  or  whether  the'incapaci^ 
was   limited  to  certain   countries?    whether   the 
whole  property  of  a  subject  of  Tuscany,  wherever 
situated,  was  affected  by  the  law,  and  the  incapacity 
of  residuary  legatees  was  general,  applying  to  all 
persons  out  of  the  Tuscan  dominions,  or  only  to 
persons  resident  in  this  country  at  that  time,  in  a 
state  of  hostility  with  the  authorities  then  in  Tus- 
cany, namely,  the  French,  who  were  then  in  pos- 
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18S8. 


KOSTBB 

against 
Saptb. 


fleflsion  of  Tuscany,  and  had  substituted  their  laws 

for  those  which  originally  existed  in  the  Tuscan   February  7th. 

dominions. 

Although  succession  to  personal  property  is 
governed  by  the  lex  damidUij  and  not  by  the  lex 
loci  rei  sUcb^  yet  a  measure  controlling  the  law  of  a 
country,  may  be  limited  and  qualified,  so  as  to  affect 
certain  descriptions  of  property  only ;  and  it  does 
not  appear,  from  the  proceedings  in  this  case,  that  it 
was  a  general  law,  applying  to  a// property,  where- 
soever situated,  but  only  to  what  was  in  the  Tuscan 
dominions.  Although  the  rule,  that  personal  pro- 
perty  is  supposed  to  accompany  the  owner,  where- 
ever  he  goes,  is  true  to  a  great  extent,  and,  in 
general  cases,  it  cannot  be  said  to  be  universally 
true  without  exception.*  For  what  was  done  in  this 
case  ?  There  was  a  sequestration  of  English  pro- 
perty, real  and  personal,  in  that  country,  and  if  this 
included  all  personal  property,  wherever  situated, 
which  accompanied  the  person  to  the  person's  do- 
micile, it  would  go  to  shew  that  the  sequestration 
ought  to  extend  to  property  in  this  country  ;  and  if 
it  had  so  happened  that  the  French  had  remained 
in  possession  of  Tuscany,  they  would  have  been  en- 
titled to  the  property,  and  this  country  would  have 
been  bound  to  give  it  up  to  them  when  hostilities 
ceased,  in  obedience  to  the  Berlin  and  Milan 
decrees,  against  which  this  country  had  been  in  the 
habit  of  protesting :  which  would  be  absurd. 

What  has  the  Court  before  it  on  this  point  ?  It 
is  said,,  the  law  of  Tuscany  must  be  proved  by  the 
sentence  of  a  competent  tribunal,  and  I  am  not  pre- 
pared to  say  that  this  is  not  a  proper  way  of  proving 
the  law  of  a  country :    but  how  is  the  sentence 


1'-^ 
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1838>       proved  ?     Here  is  no  copy  or  exemplification  of  die 
February  7tb.  decree,  but  a  mere  averment  of  an  interested  party, 
K«n^      and  a  certificate,  bearing  no  marks  of  authenticity, 
^m.      purporting  to  be  a^  certificate  of  seqnestration.    In 
all  cases  of  decisions  of  foreign  Courts,  an  exempli- 
fication of  the  judgment  is  required,  and  altboogb, 
in  some  few  cases,  foreign  judgments  have  been  re- 
ceived as  evidence  of  what  was  decided,  and  held  to 
be  conclusive  on  certain  jioints,  yet  in  Houlditch 
,  V.  Donegal,  it  was  held  that  a  foreign  judgment 

l/u'trf'/rU'^/^'   was  open  to  examination — in  point  of  feet,  the 
rv^T/  /i*  J**^"-       '  judgment  is  no  more  than  primd  facie  evidence  of 

,  what  was  decided,  and  is  good  until  it  is  impeached. 
1 '  At  all  events,  according  to  the  opinion  of  the 
I  learned  judge  referred  to  in  the  argument,  a  foreign 
judgment  may  be  examined  for  certain  purposes : 
if  not,  how  is  the  Court  to  know  the  effect  of  it  ? 
Therefore,  the  production  of  the  judgment  is  the 
root  and  foundation  of  the  whole  proceeding, 
without  which  the  Court  cannot  proceed  a  single 
step. 

What  is  the  Court  called  upon  to  receive  as  a 
substitute  ?  A  certificate  of  replevy  of  property, 
belonging  to  Martha  Sapte,  purported  to  be  seques- 
trated by  the  French  authorities,  in  pursuance  of 
the  Imperial  decree  of  2l8t  November,  1806.  The 
decree  of  sequestration  referred  only  to  that  part  of 
the  property  actually  sequestrated,  and  to  no  othef. 
It  is  simply  limited  to  the  property  sequestrated 
under  the  decree  of  1806,  and  as  fer  as  this  certi- 
ficate goes,  it  can  only  shew  an  incapacity  to  in- 
herit that. 

As  the  judgment  is  not  produced  before  the 
Court,  the  Court  cannot  tell  what  the  effect  of  it 
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might  be ;  but  if  there  was  a  judgment,  it  should      1838. 
have  been  produced,  because  the  whole  question  February  7th. 
tums  upon    the   incapacity  by  the   law    of  the       j^^^ 
countTf.      The  certificate  has "  no  marks  of  the       ^««* 

i_  «•       ^  Saftk. 

character  of  a  Court  of  law. 

But  suppose  the  judgment  went  to  the  extent  of 
the  certificate,  what  would  be  its  effect  ?  The  se- 
questration was  of  the  property  of  Martha  Sapte  in 
that  country ;  it  could  have  no  effect  upon  the  pro* 
perty  in  this  country. 

If  it  is  not  proved  to  the  satisfaction  of  the  Court, 
that  by  the  law  of  Tuscany  the  property  of  Martha 
Sapte  in  this  country  was  not  inheritable  by  persons 
domiciled  here,  what  becomes  of  the  imputation 
against  Mr.  Sapte  of  keeping  the  fact  from  the 
knowledge  of  the  Court  ?  If  the  law  of  Tuscany,  to 
the  effect  alleged,  had  been  clearly  established 
before  the  Court,  perhaps  it  might  have  considered 
it  sufficient  to  revoke  the  administration  on  the 
ground  of  a  suppression  of  a  material  fact ;  but 
where  the  Court  is  in  the  dark  as  to  the  law  of  Tus- 
cany, there  is  no  ground  of  imputation  against  Mr. 
Sapte,  for  keeping  information  from  the  Court. 
If  the  judgment  of  the  foreign  Court  was  in  con- 
formity with  the  Berlin  and  Milan  decrees,  I  doubt 
whether  the  Court  could  hold  it  binding  and  con- 
clusive on  the  party,  so  as  to  make  the  grant  a 
nullity. 

But,  independent  of  this  circumstance,  what  is 
there  to  account  for  the  lapse  of  time  in  instituting 
this  proceeding?  In  1813,  the  administration  was 
granted  to  Mr.  Sapte.  In  1814  Tuscany  was 
restored  to  the  Austrian  Government,  If,  therefore, 
there  was  an  inability  to  proceed  earlier,  in  1814, 


1838.      it  was  quite  competent  for  Mr.  Koster  to  proceed,  hi 
FttuntijiA.  order  to  recall  the  grant  of  administration*  to  Mr. 
K^^      Sapte.     But  no  step  was  taken  by  him.    In  1820, 
^hM      }|J3  ^fg  dj^^  and  be  has  not  taken  administratioa 
of  her  effects.     The  party  now  proceeding  was  red- 
dent  in  this  coontry  in  1820,  and  continued  here 
some  time,  but  it  is  not  till  tbe  year  1836,  twenty- 
three  years  after  tbe  administration  had  been  out, 
that  a  single  judicial  step  was  taken — a  circumstaace 
which  inBuences  the  Court  connderably  in  refiinng 
to  disturb  the  adminirtration. 

I  am  clearly  of  opinion  that  there  is  no  groand 
whatever  in  proof  before  me  for  disturbing  the 
grant  already  made,  and  that  Uie  protest  under 
which  the  party  cited  has  appeared  is  proper,  and  I 
pronounce  for  it ;  and  I  am  bound  to  say,  that  it  was 
incumbent  upon  the  part^  proceeding  to  furnish  the 
Court  with  the  fullest  information ;  and  as  he  has 
not  produced  tbe  document  from  which  alone  the 
Court  could  be  instructed  as  to  the  law  of  Tuscany, 
he  must  take  die  consequences  of  an  experiment 
made  at  his  own  risk.  He  has  given  security  fbrcosts 
to  the  extent  of  &tty  pounds,  and  I  am  of  opinion 
that  I  should  not  do  justice  to  the  party  in  poeses- 
eion  of  the  administration,  if  the  other  party  is  not 
condemned  in  costs  to  that  extent.  I,  therefore, 
pronounce  for  the  protest,  dismiss  the  party,  and 
condenin  Mr.  Koster  ia  the  costs  to  the  extent  of 
fifty  pounds,  if  they  amount  to  that  sum. 


PREROOATIVB  COURT  OF  CANTERBURY.  705 


Sattbrthwaitb  agtmst  Powell. 


On  Petition. 


1888. 
Ann  Armbtt,  the  deceased  in  this  case,  sailed  in  ~J^ZJi^ 

January,  1819,  with  her  husband,  C®sar  Colclough  ^jj^;;;^!,,^ 
Armett,  Esq.,  then  a  major  in  the  35th  r^ment  of  "f^"*^ 
infantry,   and  four  children,  on  a  voyage  from  nme  accident 
Bristol  to  Cork,  in  a  vessel  called  the  Berwickshire  tionu  ^£«y 
Packet,  which  was  lost  in  the  Channel,  and  every  ^f^l^lT* 
one  on  board  perished.  Sf^t^^rlS 

By  an  indenture  of  settlement,  dated  the  19th  of  ofihehoiband 

•n  1  ,^,,  .  11  to  the  wife's 

February,  1811,  certam  property  was  settled  pre-  property,  it 
viously  to  the  marriage  of  the  parties  in  trust,  for  S^iiesurW^ 
the  separate  use  of  the  wife  during  her  life,  and  ^  ""^ 
after  her  death  for  the  husband  for  life,  in  case  he 
survived  her ;  and  after  the  death  of  the  survivor, 
then  as  she  should  appoint  by  deed  or  will  among 
her  children ;  but  in  case  of  the  children  dying  under 
twenty-one  and  unmarried,  and  in  default  of  ap- 
pointment, then  in  trust  for  her  executors,  admi- 
nistrators and  assigns,  and  personal  representatives, 
to  and  for  their  own  proper  use  and  benefit.  The 
deceased  made  no  appointment  and  was  dead  intes- 
tate, and  on  the  3rd  of  June,  1819,  letters  of  admi- 
nistration of  her  effects  were  granted  to  Mary  Sat- 
terthwaite,  widow,  as  her  mother  and  next  of  kin. 
She  was  now  dead,  and  had  left  part  of  the  goods  of 
the  deceased  unadministered,  and  the  question  was, 
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whether  administration  of  the  unadministered  effects 
of  Ann  Armett  should  be  granted  to  her  next  of  kin 
or  to  the  representatives  of  the  husband  ? 

The  QueevLS  Advocate  and  Haggard^  on  behalf 
of  Frances  Powell,  the  administratrix  of  the  hus- 
band, contended,  that' where  the  husband  and  wife 
perish  by  the  same  accident,  the  ordinary  presump- 
tion of  law  was  that  the  husband  sunrived.  Such 
was  the  doctrine  of  the  civil  law  (a),  and  in  Taylor 
V.  Diploch  (b)j  such  it  should  seem  was  the  opinion 
of  Sir  John  NichoU,  for  after  stating  the  facts  of  that 
case,  he  says: — ^^  Looking  to  their  comparative 
strength,  there  is  nothing  to  take  away  the  ordinary 
presumption,  that  a  man  was  likely  to  survive  a 
woman  in  a  struggle  of  this  description."  In  that 
case  the  property  was  the  husband's,  and  the  admi- 
nistration was  granted  to  his  next  of  kin.  Here  the 
property  was  the  wife's,  and  there  being  nothing  to 
shew  that  she  survived,  and  the  presumption  being 
that  the  husband  would  live  the  longest,  the  admi- 
nistration should  go  to  his  representative. 

LushmgUm  and  Addams^  contra. 

Sir  Herbert  Jenner. 
It  appeared  to  me  that  this  point  was  settled  ;  the 
principle  has  beei)  frequency  acted  upon,  that 
where  a  party  dies  possessed  of  property  that  the 
right  to  that  property  passes  to  his  next  of  kin, 
unless  it  be  shewn  to  have  passed  to  another  by 
survivorship.    Here  the  next  of  kin  of  the  husband 


(a)  Dig.  34,  5,  9,  3. 


(6)  aPhiU.p.261— S79. 
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claims  the  property  which  was  vested  in  his  i 
that  claim  must  be  made  out,  it  must  be  shewn 
the  husband  survived.   The  property  remains  wl 
it  is  found  to  be  vested,  unless  there  be  evidenc 
shew  that  it  has  been  divested. 

The  parties  in  this  case  must  be  presume^ 
have  died   at   the    same  time,   and  there  be 
nothing  to  shew  that  the  husband  survived 
wife,   the  administration  must  pass   to  her  i 
of  kin. 


Goose  arid  Bailey  against  Brown. 

This  was  a  cause  of  proving  in  solemn  form 
law  the  last  will  and  testament,  with  a  codicil 
John  Anderson,  a  market  gardener,  of  Croyd 
deceased,  bearing  date  respectively  the  4th 
March ,  1 837 .  The  instrument  was  propounded 
Mr.  John  Goose  and  Mr.  Benjamin  Bailey,  two 
the  executors,  and  was  opposed  by  Thomas  Broi 

• 

an  executor  in  a  former  will,  dated  23rd  Februa 
1836,  with  two  codicils  thereto,  dated  6th  ai^d  I 
October  following.  There  were  also  remaining 
the  registry  another  will,  bearing  date  Octol 
23rd,  1833,  and  a  codicil  dated  July  8th,  1834. 

The  will  was  propounded  in.  a  condidit,  u{ 
which  the  three  witnesses  who  attested  the  exe 
tion  were  examined. 

It  appeared  that  Mr.  Bailey,  one  of  the  execute 

impeach  the  cap 
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1888.      and  who  took  250/.  under  the  will,  gave  the  io- 
jtB.  aid.    structionB  to  Mr.  Dnimmond,  and  that  the  will 
G^E      was  drawn  by  Mr.  Dnimmond,  without  his  hanDg 
B^T^      seen  the  deceased :  when  completed,  the  will  was 
Eh!m^      "*"'  ^  '^*  deceased's  house  for  his  perusal ;   and 
Mr.   Dnimmond  and    his  two  clerks  soon  after 
attended  to  witness  the  execution.    The  coatents 
of  the  instrument  were  as  follow  :     The  deceased 
devised  the  house  in  which  he  lived,  with  t^e  land 
thereto  adjoining  and  two  cottages  to  Mr.  Thomas 
Brown,  of  Hampstead,  gardener,  subject  to  a  charge 
of  fourteen  shillings  per  week,  to  his  servant  Eliza- 
beth, and  the  wife  of  Joseph  Baker  during  her  life ; 
Joseph  Baker  and  bis  wife  also  to  live  in  the  cottage 
they  occupied,  free  of  rent,  taxes,  and  repairs  during 
their   lives  and  the  life   of  the  survivor ;  on  the 
decease  of  the  survivor,  their  children  in  the  same 
manner  to  occupy  the  cottage ;  a  cottage  was  given 
in  the  same  manner  to  William  Jones  and  his  wife 
and  four  children.     Two  cottages  to  Jane  Elizabeth, 
the  wife  of  Thomas  Jeffery   Bailey  and  her  heira 
and  assigns  for  ever  ;  two  cottages  sdso  to  William 
Jones  aforesaid,  his  heirs  and  assigns  for  ever. 
To  George  Steers,  of  Croydon,  tailor,  50/. 
To  John  Thomas  Twigg,  100/. 
To  Benjamin  Bailey,  200/.,  besides  50/.  to  him, 
as  well  as  the  other  executors,   for  their  trouble ; 
the  wearing  apparel  was  given  to  Mr.  Jones,  and 
the  residue  of  the  property  to  Marian  Anderson,  the 
sister  of  the  deceased,  and  he  appointed  Messrs.  John 
Goose,    Benjamin    Bailey   and    Charles   Lashmar 
executors ;  and  if  Benjamin  Bailey  died  in  the  de- 
ceased's lifetime,  he  appointed  Benjamin  EUins- 
worth  Bailey  an  executor  in  his  stead,  with  50/. 
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By  the  codicil  the  household  furniture  was  given       1888. 
to  Mrs.  Baker.  ju.  sitL 

Mr.  Drummond  deposed,  after  stating  that  Mr.  goow 
Bailey  gave  him  the  instructions,  and  speaking  to  b'^^„ 
the  respectability  of  Mr.  Bailey,  "  after  Mr.  Bailey  bSJo?- 
was  gone,  I  immediately  altered  the  old  will  in 
pencil  to  form  a  draft  of  the  new  one,  and  then 
gave  it  to  my  clerk,  Mr.  Chrees,  who  made  a  fair 
draft,  which  I  corrected,  Mr.  Chrees  then,  by  my 
direction,  made  two  fair  copies  for  signature.  I 
recollect  that  Mr.  Bailey  had  requested  that  two 
copies  should  be  made,  and  on  the  next  following 
day,  viz.,  the  fourth  of  March,  I  put  one  of  these 
copies  in  an  envelope,  sealed  it,  and  sent  it  to  Mr. 
Anderson.  It  was  all  prepared  for  execution,  except 
the  blank  left  for  the  date ;  I  forget  at  what  hour  it 
was  exactly  that  I  sent  it,  but  it  was  during  office 
hours.  I  sent  it  by  my  servant  to  Mr.  Anderson, 
and  in  about  half  an  hour  after,  I  took  two  of  our 
articled  clerks,  my  fellow  witnesses,  Mr.  Arthur 
William  Woods  and  William  Weall,  with  me,  to  the 
deceased's  house,  for  the  purpose  of  attesting  the 
execution  of  it.  I  carried  with  me  the  duplicate 
copy ;  I  don't  remember  whether  it  was  morning 
or  afternoon,  but  if  the  latter,  it  must  have  been 
before  five  o'clock,  because  Mr.  Weall  leaves  at 
that  time.  On  arriving  there,  the  old  servant, 
William  Jones,  let  us  in  and  shewed  us  into  a 
parlour,  where  we  found  Mr.  Bailey,  and  directly 
we  went  in,  he  said  to  me,  *  You  have  omitted  one 
tiling,  the  furniture,  &c.,  was  to  have  been  left  to 
Mrs.  Baker ;'  I  said,  ^  It  was — it  is  an  omission  of 
mine,  FU  rectify  it  by  a  codicil,  and  it  will  niake  no 
difference ;'  I  then  sat  down  at  a  table  in  the  room, 

VOL.  I.  BBB 
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I838-  and  drew  up  a  codicil  to  the  efleci  jnst  named,  1 
ju.  aitt.  did  it  on  the  will  and  also  on  the  duplicate,  and  cm 
G^  my  draft,  which  I  had  also  brought  with  me.  The 
Bi^ir  will  was  lying  on  the  table  at  this  time ;  while  I  was 
^'-M  so  engaged,  Mrs.  Baker  came  into  the  room  with  a 
lighted  candle,  which,  at  my  suggestion,  Mr.  Bailey 
had  gone  to  the  door  and  asked  for,  and  I  then  put 
a  seal  on  the  codicil  and  duplicate.  I  found  wax 
there,  I  had  not  brought  any  with  me,  not  knowing 
it  would  be  neeessBTy ;  I  used  my  pencil  case  to 
mfdie  the  impresBion ;  Mr.  Bailey  then  gnve  die 
will  and  duplicate,  with  the  codicil  on  each,  to 
Mrs,  Baker,  to  t^e  np  to  Mr.  Anderson  for  hit 
signature.  I  was  not  surprised  at  this  naode  of 
executing  the  will,  because  Mr.  Bailey  had  told  me 
at  his  visit  to  me  at  the  office,  and  which  is,  I 
bdieve,  the  only  thing  I  forgot  to  state,  ibat  the 
will  wonld  be  executed  in  that  way,  ibr  tht^  Mr. 
Anderson  was  very  nervous  in  the  presence  of 
strangers,  that,  nervouBuess  was  his  complaint,  and 
so  great  was  it  that  he  never  saw  strangers,  and 
that  even  he  himself  had  never  spoken  to  him; 
that  testator  had  often  seen  him  pass  and  repass 
while  at  his  window,  but  had  never  asked  him  to 
walk  up ;  that  so  great  was  his  nervousness,  that  he 
thought  there  would  be  great  difficulty  in  his  sigo- 
ing  the  will  in  the  presence  of  any  strangers.  So  I 
was  prepared  for  his  signing  the  will  first,  £ind  it  was 
agreed  that  after  he  had  signed  it  quietly,  I  was  to 
see  him  afterwards  and  to  hear  him  acknowledge 
it.  Mrs.  Baker  then  took  the  will  and  duplicate 
out  of  the  room,  and  1  heard  her  go  up  stairs,  she 
shortly  returned  and  brought  them  down,  and  said 
Mr.  AndersoD  was  ready,  my  two  clerks  and  myself 
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then  accompanied  her  up  stairs,  and  she  shewa 
into  a  bed  room  on  the  first  floor,  a  front  ro 
where  we  found  an  old  man  sitting  up  in  bed. 
had  a  clean   day  shirt  on;    Mrs.  Baker  mei 
opened  the  door  for  us,  and  when  we  entered 
shut  it  and  left ;  I  addressed  the  deceased,  sayi 
'  How  do  you  do,  Mr.  i^nderson  V  or  some  salul 
that   sort,    adding,    ^Vm  sorry  I  made  a  li 
mistake  in  your  intentions,  and  that  Fve  given  J 
the  trouble  of  signing  twice,  but  it's  all  the  sal 
now  there's  a  codicil,  as  if  it  had  been  put  into 
will :'  he  said, '  Oh,  it's  no  matter,  or,  don't  ment 
it,'  as  shewing  that  he  did  not  mind  the  trouble 
had  had;    I  then  took  the  will,  which,  if  }A 
Baker  had  brought  it  down,  I  had  carried  up  aga 
as  well  as  the  duplicate,  but  as  I  have  no  distij 
recollection  of  that  iact,  she  may  have  left  it  on  1 
table  in  his  room  while  she  announced  to  us  tl 
he  was  ready,  and  I  put  it  before  him,  and  sa 
'  Put  your  finger  on  this  seal,'  and  he  did  so,  (t 
seal  on  the  will,)  I  then  said,  pointing  to  his  sigi 
ture,  ^  You  acknowledge  thai  to  be  your  has 
writing,  and  you  declare  this  to  be  your  will,  in  c 
presence,  and  request  us  to  be  witnesses ;'  he  sai 
in  a  very  agreeable  manner  and  pleasant  tone 
voice,  ^  I  do,'  he  looked  at  me  and  smiled  as 
said  it ;  he  also  repeated  after  me  as  I  said  the 
words  in  a  solemn  tone,  *  I  declare  this  to  be  u 
will,  and  request  you  to  witness  it ;'  I  then  point 
to  his  signature  to    the    codicil,  and  said,  y 
acknowledge  this  also  to  be  your  handwriting,  ai 
he  said  *  Yes ;'  I  added,  *  You  declare  this  to  b€ 
codicil  to  your  will,  in  our  presence,  and  requ< 
OS  to  be  witnesses,'  and  he  again  said  ^  Yes ;' 

bbb2 
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1838.      then  took  the  duplicates  and  said,   '  You  do  the 

jao.  3itt.     same  to  this,  it  is  an  exact  copy/  meaning  of  the 

(^^       other,  and  he  said  ^^Yes."     I  went  through  the 

execution  of  the  duplicate  in  that  short  maimer, 


Bbowv. 


and 
Bailbt 

pI"^       thinking  it  sufficient,  though  from  his  appearance, 
I  did  not  observe  any  signs  of  exhaustion  which 
might  cause  me  to  avoid  troubling  him  to  go 
through  the  form  again  ;  we  three  then  signed  the 
will  and  codicil,  and  duplicate,  in  his  room,  at  the 
table.    There  were  chairs,  three  chairs  put  there 
ready,  and  we  sat  and  signed  in  his  presence,  aod 
in  that  of  each  other.     We  did  not  see  him  sign  at 
all,  I  am  sure  of  that,  but  only  heard  him  acknow- 
ledge his  signature ;  he  did  so  three  times,  first  to 
the  will,  then  to  the  codicil,  and  then  to  the  duplicate 
of  both  jointly  ;  several  other  things  passed  bef<Nre 
we  came  away.     I  had,  I  recollect,  two  envelopes 
with  me,  I  put  into  each  one  of  the  wills,  and  sealed 
it  up ;  there  was  a  lighted  candle  in  the  room, 
but  how  that  was  brought  I  forget ;  I  gave  one  of 
the  packets  to  Mr.  Anderson,  and  the  other  I  took 
down  and  gave  it  to  Mr.  Bailey ;  both  envelopes 
were  endorsed  with  the  name  of  the  deceased  and 
his  executors,  as  containing  his  will.  The  deceased, 
I  recollect,  asked  me  how  much  he  was  in  my 
debt ;    I  said  one  guinea ;  he  said,  '  Oh,  is  that 
sufficient  ?    Will  that  satisfy  you  V    I  said   '  Yes, 
sir ;'  and  he  took  out  thirty  shillings,  a  sovereign 
and  a  half,  from  off  the  bed  where  he  had  some 
money,  and  said  *  Please  to  accept  that ;'  I  thanked 
him,  and  sat  down  and  observed  to  him,    *  Weil, 
sir,  you  knew  our  old  clerk  Mr.  Twigge,  whom  we 
have  lost,  (I  had  often  heard  Mr.  Twigge,  before 
his  death,  speak  of  the  deceased  as  his  respected 
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friend),  and  he  said,  *  Oh,  yes,'  adding,  '  He  was       1888, 
a  nice,  steady,  r^iilar  man,'  in  as  near  as  possible     jan.3iBL 
those    very  words;    he  then  said,   ^ How's  your       5omb 
father?'    and  he  continued    this  little  gossip  by      ^^^ 
saying  *  I  have  known    him    these  many  years/      ^^^ 
I  remarked,  *  There  have  been  great  alterations  in 
front  of  your  house,  Mr.  Anderson,'  alluding  to  the 
number  of  new  houses  built  there,  and  he  said 
'  Yes ;  do  you  remember  my  garden  here  before  it 
was  altered?'    I  told  him    I  did   not;    he  said, 
*  What,  not  when  it  was  full  of  herbs  V  I  said  '  No, 
it  was  before  my  time  ;'  I  observed  his  present  garden 
was   remarkably  neat,  and  made  some   observa- 
tions about  the  spring  coming  on,  and  that  I  hoped 
he  would  get  out,  but  he  said,  *  Ah !  Ah  !   I  don't 
know,  I  hope  so  ;'  there  were  a  few  other  light  and 
passing  remarks  of  the  same  sort,  which  I  now 
forget,  and  he  held  out  his  hand  to  shake  mine, 
which  I  gave  him ;  and  we  took  our  leave ;  he  did 
not  shake  hands  with  them.  This  is  all  that  I  recol- 
lect that  took  place.     Of  the  said  deceased's  testa- 
mentary capacity,  I  have  not  the  smallest  hesitation 
in  deposing  I  did  not  doubt  it  for  a  moment.     It 
was  impossible  to  witness  his  intelligent  look  and  his 
cheerful,  tranquil  manner,  and  to  hear  his  sensible 
remarks,  and  doubt  for  a  moment  that  he  was  of  sound 
mind,  memory  and  understanding,  fully  capable  of 
making  his  will  and  doing  any  act  of  that  nature, 
requiring  thought,  judgment  and  reflection.      In 
consequence  of  the  remarks  Mr.  Bailey  had  made 
about  his  nervousness,  I  did  not  enter  on  the  sub- 
ject of  his  will  more  than  I  could  help ;  I  did  not 
wish  to  excite  him  by  disturbing  his  tranquillity, 
but  I   recollect  the  happy,  calm,  and   delightful 
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1838.       State  of  the  old  man  was  quite  the  subject  of  ood- 

jan.  31ft.     yersation  between  my  clerks  and  myself  as  we  went 

G^       home  ;  it  was  the  theme  of  admiration  to  us  to  see 

^^^  attenuated)  and  yet  so  happy.  I  did  not  speak 
more  on  the  will  with  him  for  another  reason ;  1 
felt  the  fullest  confidence  in  Mr.  Bailey,  and  though 
I  do  admit  that  Mr.  Bailey  said,  [diat  owing  to 
the  deceased's  *  nervous  complaint,  he  had  not 
spoken  to  him,  my  impression  was,  that  there  were 
those  persons,  Mrs.  Baker,  for  instance,  round  the 
deceased,  who  were  in  his  confidence,  and  who  had 
conveyed  his  wishes  to  Mr.  Bailey.  His  acknow- 
ledgment of  the  will  under  these  circumstances  ap- 
peared to  me  sufficient ;  I  had  not  any  suspicion  of 
fraud,  or  I  should  have  risked  exciting  his  nervous- 
ness by  questioning  him  more  closely  as  to  his  in- 
tentions, and  as  to  the  contents  of  his  will,  &c." 

Lushtngtotiy  against  the  will,  contended,  that 
there  was  not  sufficient  evidence  to  justify  the 
Court  in  pronouncing  for  the  validity  of  the  instru- 
ment ;  where  capacity  is  undoubted,  execution  is 
primd  facie  evidence  of  knowledge  of  the  contents 
on  the  part  of  the  testator,  unless  where  the  in- 
structions come  through  an  interested  party ;  here, 
Mr.  Bailey  gives  the  instructions,  he  being  a 
legatee  and  an  executor  in  the  will.  Mr.  Drum- 
mond  never  had  any  conversation  with  the  deceased, 
as  to  the  contents  of  the  paper,  nor  was  it  read  over 
to  the  deceased,  who  did  not  even  sign  it  in  the 
presence  of  the  witnesses.  The  deceased  being  an 
old  man,  and  much  attenuated,  as  the  witness  says, 
in  bed,  and  whose  death  took  place  ten  days  after- 
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wards :  it  is  to  be  presumed  that  his  mental  capi 
was  failing  with  his  bodily  strength. 

AddanUf  cantrd.  From  the  papers  before  the  Cc 
It  clearly  appears  that  the  deceased  was  a  whii 
cal  man ;  it  is,  however,  proved  beyond  a  doubt 
the  testimony  of  Mr.  Drummond,  that  he  was  of  \ 
fectly  sound  mind ;  this  will,  therefore,  is  entitle 
probate ;  an4  there  is  no  reason  whatever  for  t 
gesting  that  Mr.  Bailey,  a  respectable  man,  wc 
have  fraudulently  given  instructions  for  the  will, 
benefit  he  takes  under  it  being  no  more  than 
hundred  and  fifty  pounds. 

Sir  Herbert  Jevner. 
The  difficulty  is,  that  the  party  opposing  the  ^ 
has  left  the  Court  in  the  dark.     How  can  I,  in 
absence  of  all  evidence,  and  looking  to  the  com 
sation  spoken  to  by  Mr.  Drummoiid,  conclude  t 
the  deceased  was  not  in  a  fit  state  to  make  a  will 

Lushngtan.     I  will  then  pray  the  Court  to 
scind  the  conclusion  of  the  cause,  for  the  purpose 
adducing  proof  of  the  incapacity  of  the  deceased 

Sir  Herbert  Jenner. 
Such  an  application  must  be  founded  upon 
affidavit,  stating  the  grounds  upon  which  you  m 
your  prayer. 


a 


The  following  affidavit  having  been  brought  in 
*'  Appeared,  personally,  Thomas  Brown,  of 
Hampstead  Boad,  in  die  county  of  Middles 


FcbrauT  3id. 
Goou 


.  "  florist,  party  in  this  cause,  and  made  oatfa,  that, 
"  haviog  after  the  death  of  John  Anderson,  the  par^ 
"  in  this  cause,  deceased,  great  reason  to  doubt  the 
"  vah'dity  of  the  allied  will  of  the  said  deceased  in 
"  question  in  this  cause,  bearing  date  the  4tb  day  of 
"  March,  1837,  (of  which  will  be  then  heard  for  the 
"  first  time  only,)  he  instructed  his  proctor  to  put 
"  the  executors  of  the  said  will  to  the  proof  thereof, 
"  by  witnesses  in  solemn  form  of  law,  on  the  part 
"  of  him  the  deponent,  as  one  of  the  executors  of  a 
"  former  will  and  codicil  thereto  of  the  said  de- 
"  ceased.  And  he  further  made  oath,  that  in  cod; 
"  sequence  of  inquiries  ^en  made  for  the  purpose 
"  of  obtaining  information  for  the  cross-examination 
"  of  the  subscribed  witnesses  to  the  said  will,  be,  the 
"  deponent,  had  great  suspicions  that  the  said  will  in 
"  question,  or  the  instructions  for  the  same,  had 
"  been  obtained  from  the  said  deceased  by  someone 
"  or  more  of  the  parties  interested  therein,  and  at  a 
"  time  when  be  was  in  a  state  of  great  bodily  weak- 
"  ness  and  mentally  incapable  of  knowing  and 
<*  understanding  the  nature  and  effect  of  any  sacfa 
"  testamentary  act ;  and  he,  the  deponent,  was  more 
"  especially  led  to  believe  such  suspicions  to  be  well 
"  founded,  by  certain  circumstances  then  made 
"  known  to  him  and  his  proctor,  by  Dr.  Cbalmers,  of 
"  Croydon,  by  whom  the  said  deceased  was  attended 
"  as  his  medical  adviser  for  some  months  prior  and 
"down  to  within  three  or  four  weeks  of  his  death. 
"  But  he,  the  deponent,  was  also  informed  that  Mr. 
"  Drummond.  of  Croydon,  solicitor,  in  whose  office 
"  the  said  will  was  prepared,  and  by  whom,  with 
"  two  of  bis  clerks,  tlie  same  purports  to  have  been 
"attested,  is  a  highly  respectable  man,  and  in  con- 


/» 


it 
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"  siderable  practice  as  a  solicitor,  in  Croydon, 
*'  he  therefore  concluded  that  the  fiiUest  infomw 
"  would  be  obtained  from  him  and  his  said  cic 
"  on  their  examination,  relative  to  the  instruct 
*•  given  for  and  to  the  making  and  execution  of 
"  said  will,  as  well  as  relative  to  the  mental  ci 
"city  of  the  said  deceased  throughout  the  tr 
"  action.  And  he  lastly  made  oath,  that  it  wa 
'*  consequence  of.  such,  his  expectation  of  the  in 
"  mation  to  be  obtained  from  the  evidence  of 
"  said  Mr.  Drummond  and  his  clerks,  and  of 
the  deponent's  disinclination  to  incur  the  exp< 
of  entering  into  evidence  on  his  part  in  this  cai 
**  that  he  instructed  his  proctor  not  to  give  any 
"  legation  therein,  on  his  part,  in  proof  of  the  fl 
**  and  circumstances  of  which  information  had  b 
"  obtained  as  aforesaid,  and  particularly  from 
"  said  Dr.  Chalmers." 

Lushington  renewed  his  application  to  the  Coi 

to  rescind  the  conclusion  of  the  cause,  for  the  p 

pose  of  enabling  his  party  to  adduce  evidence  of 

incapacity  of  the  deceased  ;  the  case  was  a  pecul 

one,    the   party  opposing  the  will,  knowing  ] 

Chalmers's  opinion  to  be  that  the  deceased  was  : 

of  sufficient  capacity  to  make  a  will,  and  knowi 

that  the  will  was  prepared  and  attested  by  a  resp 

table  solicitor,   Mr.  Drummond,  of  Croydon,  i 

pected  that  full  information  would  have  been  given 

to  the  state  of  the  deceived  and  his  testaments 

intentions ;  but  what  was  the  fact  ?  the  instructic 

came  through  the  party  benefited,  he  being  also  8 

pointed  an  executor,  and  not  having  himself  seen  t 

deceased,  but  received  those  instructions  from  a  thi 
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February  3rd. 

Goose 

and 

Bailey 

againtt 

Beown. 


Antpplieatioii, 
at  the  hearing, 
toTCKandthe 
ODiicliuion  of  a 
caoie^  for  the 
purpoee  of 
•nabling  a 
parljr  opporiDg 
awilltoaddnce 
efidence  of  the 
incapacity  of 
the  teftitor, 
rejected;  the 
affidavit  npon 
which  men 
application  waa 
founded  not 
ftatmg  facts 
which  would 
neceaaarilT 
lead  the  Conit 
to  the  ooncln- 
non  that  the 
deceased  was 
of  impaired 
capacity. 
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party,  and  that  an  interested  party,  the  will  never 
haying  been  read  over  to  the  deceased,  nor  even 
executed  by  him  in  the  presence  of  the  witnesses ; 
under  these  circumstances,  it  would  be  hard  not  to 
allow  the  party  to  adduce  evidence  to  shew  the  real 
state  of  the  deceased  at  the  time. 

• 

Addamij  in  opposition  to  the  application.  The 
affidavit  before  the  Court  sets  fortli  no  grounds  to 
justify  the  present  prayer,  and  if  the  Court  were  to 
accede  to  the  application  now  made,  it  may  be 
called  upon  to  do  the  same  thing  in  every  cQse 
which  may  come  before  it ;  at  all  events,  should 
the  Court  give  leave  to  the  party  to  adduce  evi- 
dence in  the  cause,  it  would  be  at  the  risk  of  costs, 
and  the  executors  must  have  an  of^rtunity  of 
contradicting  such  evidence. 

The  Court. 
This  is  an  application  of  a  novel  nature,  to  allow 
parties  to  adduce  evidence  of  incapacity,  afker  the 
cause  has  been  concluded  and  the  evidence  seen. 
But  there  are  peculiar  circumstances  in  this  case 
which  induced  the  Court  to  listen  to  the  present 
application.    The  extraordinary  way  in  which  the 
instructions  were  given  to  Mr.  Drummond,  and  the 
manner  in  which  the  execution  took  place,  the  de- 
ceased not  having  signed  the  instrument  in  the 
presence  of  the  witnesses,  but  merely  acknowledged 
his  signature.    If  the  conclusion  of  the  cause  were 
rescinded,  both  parties  would  certainly  be  at  liber^ 
to  adduce  evidence,  and  it  would  be  at  the  risk  of 
costs  on  the  part  of  the  person  making  the  applica- 
tion. 


I 
I 
I 
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What  then  are  the  facts  ?  (The  Court  here  ra 
the  affidavit  and  proceeded,)  If  the  party  had  the 
suBpicions,  he  ought  then  to  have  made  further  i 
quiries ;  he  says  that  he  inquired  of  Dr.  Chalmei 
he,  therefore,  at  that  time,  had  reason  for  seekii 
evidence ;  but  he  says,  that  being  informed,  ai 
believing  Mr.  Drummond  to  be  a  highly  respectab 
man,  and  in  considerable  practice  as  a  solicitor,  ai 
expecting  full  information  from  his  evidence,  1 
instructed  his  proctor  not  to  give  any  allegatioi 
then,  as  far  as  appears,  Dr.  Chalmers  gives  certa: 
information,  but  not  sufficient  to  counteract  tl 
weight  of  Mr.  Drummond's  character  and  evidenc 
I  am  of  opinion,  upon  the  statement  contained  i 
the  affidavit,  that  it  does  not  follow  that  the  Cou 
would  come  to  the  conclusion  that  the  deceased  wi 
in  such  a  state  of  mind  as  to  be  incapable  of  exi 
cuting  his  will ;  I  must,  therefore,  reject  the  a] 
plication. 

judgmeht. 
Sir  Herbert  Jbkner. 

The  question  in  this  case  relates  to  the  will  < 
Mr.  James  Anderson,  who  died  on  the  14th  < 
March,  1837 ;  the  will  is  dated  on  the  4th  of  thi 
month,  and  purports  to  have  been  executed  in  tl 
presence  of  three  witnesses,  Mr.  William  Drun 
mond,  a  solicitor,  and  two  gentlemen  who  are  h 
clerks;  and  there  is  a  codicil  witnessed  by  tl 
same  gentl^nen.  The  question  is,  whether,  undi 
the  circumstances,  there  is  sufficient  evidence  th 
this  will  is  the  act  of  a  capable  testator  at  the  tim 
of  execution  ? 

The  will  is  propounded  in  a  condidit,  on  wbic 
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1838.      the  three  subscribed  witnesses  have  been  examined. 
February  7th.  There  is  DO  plea  on  the  other  side ;   so  that  the 

Goose       Court  has  no  evidence  but  that  of  Mr.  Drummond 

B^Y      ^^^  his  clerks. 

^^v.  '^^^    deceased    was    a  botanical   gardener,  at 

Croydon,    growing  herbs  for  physical   purposes. 
He  had  executed  two  or  three  odier  wilb.    By  one 
of  the  23rd  of  February,    1836,  Mr.  Brown  ia 
residuary  legatee  and  an   executor,   and  a  Mr. 
Christie  has  500/.;  there  were  also  two  codidls  to 
that  will,  dated  the  6th  and  8th  of  October,  1836. 
By  the  first  of  these  codicils,  the  deceased  revoked 
the  legacy  of  600/.  given  to  Mr.  Christie ;  and  by 
the  second,  he  directed  his  residuary  legatee,  Mr. 
Brown,  to  pay  to  Mrs.  Baker,  his  housekeeper, 
fourteen  shillings  per  week  for  her  life.     By  the 
present  will  Mr.  Brown  is  excluded,  and  Messrs. 
Goose,  Bailey  and  Lashmar  are  appointed  executors, 
with  a  legacy  of  60/.  each  for  their  trouble,  in  ad- 
dition to  which,  Mr.  Bailey  has  a  legacy  of  200/. 
The  residue  of  the  property  is  given  to  the  sister  of 
the  deceased.    The  codicil,  which  bears  date  the 
same  day,  gives  the  plate,  linen,  and  furniture  to 
Mrs.  Baker. 

It  appears  that  Mr.  Drummond  was  the  drawer 
of  the  will,  and  that  he  received  instructions,  not 
from  the  deceased,  but  from  Mr.  Bailey,  the  execu- 
tor with  a  legacy  of  260/.,  and  that  it  was  executed, 
not  in  the  presence  of  the  witnesses,  but  simply 
that  the    signature  was  acknowledged    in    their 
presence :  there  is  no  proof  of  instructions  or  of 
reading  over  the  will  prior  to  execution,   or  of 
knowledge  of  its  contents,  except  so  far  as  the  acknow- 
ledgment of  the  signature  to  the  instrument.     Mr. 
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* 

Bailey  himself  had  never  spoken  to  the  decea 
so  that  he  could  not  have  received  instructions  f 
him,  but  through  the  medium  of  another  per 
The  material  evidence,  and  the  only  evidence  in 
cause  which  gives  the  Court  any  information,  is 
of  Mr.  Drummond,  the  solicitor,  who  drew  the 
structions  from  Mr.  Bailey ;  the  two  other  witne 
are  young  gentlemen,  who  are  not  able  to  | 
much  information.  Mr.  Drummond  says  ther^ 
no  person  acquainted  with  the  deceased,  who 
late  years  had  lived  very  retired.  He  (the  witn 
knew  Mr.  Bailey  to  be  a  steady,  upright  pen 
The  result  of  Mr.  Drummoud's  evidence  is,  that 
believes  the  deceased  to  have  been  in  a  perfect  si 
of  testamentary  capacity.  Mr.  Drummond  wo 
have  done  better  if  he  had  informed  himself  as 
the  deceased's  knowledge  of  the  contents  of 
will ;  yet  I  cannot  say  he  has  stated  anything  wl 
ever  which  goes  to  shake  the  capacity  of  the 
ceased,  or  to  lead  the  Court  to  suppose  that  wl 
he  acknowledged  his  signature,  he  did  not  meai 
give  force  and  effect  to  the  instrument.  If  tfa 
was  any  reason  to  doubt  the  capacity  of  the 
ceased,  the  Court  would  have  required  further  i 
dence.  When  the  papers  were  first  read  by  i 
Court,  it  did  seem  an  extraordinary  transacti 
and  one  which  required  to  be  examined  with  c 
siderable  minuteness;  but  upon  a  further  e 
sideration  of  the  case,  I  am  satisfied  that  Mr.  Dru 
^  mond's  evidence  is  sufficient  to  support  the  acl 

^  that  of  a  capable  testator,  there  being  nothing 

*  lead  me  to  suppose  that  the    deceased's    mei 

^  faculties  were  affected.     I,  therefore,  pronounce 

^  the  will,  but  decree  Mr.  Brown's  costs  to  be  p 

out  of  the  estate. 
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Handley  and  Jokes  against  Edwabds. 


1838. 


Pebfuary  21ft  '^^  ^^  ^  cause  of  proTlug  in  solemn  form  of 
.  ^Z    .       law,   the    last  will  and    testament   of   Mr.  John 

A  penoD (a 

•oiidtor)pro-    Edwards,  who  died  on  the  fifth  of  October,  1835. 

ducod  Bs  a 

witneM,  by  the  The  wiU  was  piopounded  by  the  executors,  and  was 
proDonndoda  opposed  bj  Mr«  William  Edwards,  the  nephew  and 
][^!,^^^^t  °^^^  ^  ^ui  of  the  deceased,  on  the  ground  of  m- 
IhJ?^  capacity  and  undue  influence.  At  the  hearing  of 
in  Um  fint       the  cause  an  (dnection  was  taken  by  the  counsel  for 

iniCaiicey  and  ^ 

wttirwDontibia  Mr.  Edwards  to  the  competency  of  Mr.  Joseph 
bill  of  CMU»     Parkes  as  a  witness,  on  the  ground  of  his  being  in- 
^Mi^^^em^    terested  in  the  result  of  the  suit.     He  had  been  ex- 
behair^'^^^  amiued  on  behalf  of  the  executors,  and  was  the 
principal  witness  in  support  of  the  will.     The  ob- 
jection was  founded  upon  his  answer  to  the  siztf- 
third  interrogatory,  in  which  he  stated  that,  '^  the 
proctor  for  the  producaits  was  retained  by  him,  to 
conduct  the  cause  on  their  behalf,  that  he  did  by 
such  retainer  become  responsible  for  the  payment 
to  the  said  proctor  of  his  bill  of  costs  or  expenses  in 
this  cause/' 

LusUngtonj  in  support  of  the  objection.  The  ques* 
tion  is,  whadier  a  liability  for  costs  on  the  part  d 
the  witness,  (Mr.  Joseph  Parkes,)  constitutes  such 
an  interest  as  will  disqualify  him  from  giving  evi- 
dence in  the  cause  ? 

The  Court. 
Is  it  admitted  that  he  is  legally  responsible  to 
the  proctor  ? 
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The  Queen's  Advocate: — ^No,  we  do  not  admit  it.      1S38. 


and 

JONBS 

againti 
Edwards. 


February  21st. 

JLusJAngton. — Mr.  Parkes  having  stated  in  answer  han^rt 
to  the  fifth  interrogatory,  that  he  acted  as  solicitor 
for  the  producents,  says,  in  answer  to  the  sixty-third 
interrogatory  :  '*  The  proctor  for  the  producents  was, 
in  the  first  instance,  retained  and  employed  by  me 
to  conduct  the  canse  in  their  behalf;  I  did  by  such 
retainer  become  responsible  for  the  payment  to  the 
said  proctor  of  his  bill  of  costs  or  expenses  in  the 
cause/'  Then  he  gave  his  evidence,  under  the  im- 
pression that  he  was  liable  to  pay  the  costs  in  the 
cause,  and  it  might  be  contended,  that  this  would 
disqualify  a  witness,  on  the  ground  of  supposed  in- 
terest, but  assuming  it  to  be  otherwise,  was  he  not 
under  a  legal  responsibility?  In  the  first  place,  the 
witness  admits  that  he  is  legally  responsible; 
Secondly  ,how  can  his  legalresponsibility  (he  having 
retained  and  employed  the  proctor)  be  denied  ?  Is 
not  every  man  liable  for  the  expenses  incurred  in 
a  work  or  business  which  he  directs  to  be  done  ? 
Is  not  a  solicitor  in  the  same  situation  ?  There  can 
be  no  doubt  that  a  liability  for  costs  results  from 
such  a  circumstance.  He  frirtber  answers,  '^  I  have 
not  since  in  any  way  been  released  from  such  my 
responsibility.  In  case  the  producents  should  be 
unable  to  pay  the  amount  of  the  said  proctor's  bill, 
I  will  not  venture  to  swear  &at  he,  the  proctor, 
would  not  have  any  remedy  at  law  or  otherwite 
against  me  for  the  recovery  of  the  amount  of  his 
said  bill,  but,  it  is  evident  that  the  responsibility  is 
merely  nominal/'  It  is  immaterial  whether  he 
considers  it  notninal,  fortius  reason:  If  I  become, 
responsible  for  the  costs  in  a  cause,  it  may  be  true, 
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1888,  that  another  person  may  be  responsible  over  to  me, 
Febrnary  2Ut  and  he  may  be  an  individual  of  enormous  wealth, 
mi^n  but  I  am  responsible  in  the  first  instance,  and  the 
individual  responsible  to  me  may  be  worth  ten 
thousand  pounds  one  day  and  nothing  another. 
Mr.  Parkes  has  rendered  himself  liable  for  the  costs 
in  the  first  instance,  and  is,  therefore,  interested  in 
the  result  of  the  suit ;  for  on  the  result  of  the  suit 
may  depend  the  amount  for  which  he  is  liable : 
So  that  he  has  a  direct  legal  interest  in  the  cause. 

The  authorities  in  Courts  of  Common  Law  are 
clear  upon  the  point,  and  what  is  infinitely  more 
material,  the  same  rule  prevails  in  Courts  of  Equity, 
not  because  one  is  more  of  an  authority  than  the 
other,  but  because  the  proceedings  in  Courts  of 
Equity  are  more  analogous  to  our  proceedings,  the 
mode  of  taking  depositions  being  precisely  the  same. 

First  then,  as  to  cases  in  the  Courts  of  Law. 
In  York  v.  Gribble,  (a)  a  person  who  had  made 
himself  liable  to  the  attorney^  for  the  costs  of  the 
action,  was  considered  incompetent  as  a  witness, 
without  a  release.  In  Parker  r.  Vincent,  (b)  the 
witness  had  instructed  the  attorney  to  go  on  with 
the  action,  which,  it  was  held,  rendered  him  liable 
to  the  costs,  and  Lord  Tenterden  rejected  his 
evidence.  Mr.  Parkes  has  done  more ;  he  instructed 
the  proctor  to  begin  the  suit.  In  Rex  i;.  New- 
land,  (c)  the  same  principle  was  acted  upon,  and 
Mr.  Baron  Perryn  said,  '*If  a  witness  admits 
himself  to  have  an  interest,  whether  he  has  an  in- 
terest in  fact  or  not,  yet  the  belief  of  it  has  an 
equal  operation  on  his  mind ;  and  in  either  of  these 
cases,  it  would  be  an  objection  to  his  testimony  ;'* 

(a)  1  Eip.  319.         (b)  3  Cw.  k  P.  38.         (c)  1  LMch»  C.  C.  311. 
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and  it  was  ^stated  in  that  case  on  the  authorii 
Rex  V.  Woolridge,  in  1784,  that  <*a  master  i 
maintain  the  suit  of  his  servant;  but  if  he 
knowledge  that  he  is  under  an  honorary  obliga 
to  pay  his  costs  he  cannot  be  examined  in  his  cai 
In  Bell  V,  Smith,  (a)  the  witness  had  rendc 
himself  liable  to  the  attorney  for  the  costs,  and 
Court  of  King's  Bench  held  that  he  was  incompel 
on  that  ground, — so  much  for  the  authoritiei 
Courts  of  Common  Law. 

I  will  now  refer  to  a  case  in  the  Court  of  Cb 
eery,  which  entitles  me  to  say  that  the  same  nil 
completely  settled  there.     It  is  a  decision  of  L 
Eldon,  than  which  I  need  not  state  there  can  be 
higher  authority,  and  it  was  made  under  circu 
stances  which  called  for  careful  attention  and  af 
vast  deliberation.     The  case  is  that  of  Vaugli 
V.  Worrall.  (6)  The  observations  of  the  Lord  Chs 
cellor  were  as  follows :  ''There  is  no  doubt  that 
late  years,  Courts  of  Justice  have  struggled  to  c(i 
vert  objections  to  the  competence  of  a  witness  ii: 
objections  to  credit ;  and  recent  decisions  (whi: 
though  it  is  difficult  always  to  understand   4: 
grounds,  are  substantially  right)  establish  this,  tl: 
if  the  witness  has  no  interest  in  the  event  of  tl 
cause,  though  his  answer  to  the  questions  may 
evidence  for  or  against  him  in  another  cause,  tl; 
is  not  an  objection  to  his  competence;  but  I  hti 
never  known  that  doctrine  applied  to  a  case 
which  a  bill  has  been  filed  in  this  Court,  and  II 
witnesses  have  engaged  to  pay  the  costs  of  the  pi 
^  ceedings;  there  neither  the  plaintiff  nor  the  w 

(b)  5  Ban.  k  Creu.  188.  (e)  2  Swuiston,  395. 

;t  c  c  c 
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18SS.      nesses  could  be  otherwise  than  aware  that  they  had 
February  2igt  an  iutercBt  in  the  event  of  that  suit." 

Hanout  ' 

/o;t  The  Court. 

E^w^.         In  that  case,  was  the  party  interested  in  respeet 
to  the  costs  of  the  other  party  ? 

Ijushington. — It  does  not  appear.     But  what  is 
the  principle  as  to  the  competency  of  witnesses  on 
the  ground  of  interest  ?  Has  he,  or  has  he  not  any 
actual  legal  interest  in  the  result  of  the  cause  ?  That 
is  the  true  principle,  and  it  is  impossible  to  fix  any 
standard  of  the  amount  of  interest  which  shall  create 
bias  or  operation  on  the  mind  of  a  witness,  with 
reference  to  his  situation  in  life.     If  he  has  an  in- 
terest of  eighteen  pence  he  cannot  be  a  witness  : 
he  is  completely  disqualified.     Mr.  Parkes  tells  the 
Court  he  has  an  interest,  that  the  result  of  the  suit 
may  occasion  loss  to  him,  and  if  it  may  be  the 
effect  of  the  suit  to  expose  him  to  pecuniary  loss, 
it  is  the  nature  of  man  to  endeavour  to  avoid  it: 
the  evidence  of  a  person  is  altogether  rejected  if  he 
be  interested  directly,  though  in  the  remotest  d^ree, 
and  be  the  aniount  of  interest  ever  so  small. 

But  what  has  been  done  in  our  own  Courts  ?  In 
a  variety  of  cases,  the  same  doctrine  has  been  acted 
;•  .  upon,  that  a  liability  to  costs  renders  a  person  in- 

^  competent  as  a   witness.     In   Hudson  t;.     Beau- 

champ,  (a)  a  motion  was  made  to  compel  a  witness, 
who  had  been  examined  on  behalf  of  Hudson,  one 
of  the  parties  in  the  cause,  to  answer  explicitly  to 
an  interrogatory  (which  he  had  refused  to  do,) 
whether  he  was  or  was  not  responsible  for  the  ex- 

(a)  1  Add.  352. 
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penses  of  the  suit.  What  was  the  decision  of  the  1838. 
Court?  ''I  think  that  the  witness  is  bound,  and  Februuy  2ut. 
may  be  compelled  to  answer  the  interrogatory  in 
question  explicitly ;  and,  consequently,  I  direct  the 
monition  to  issue  as  prayed."  Why  should  the 
Court  have  been  pressed  to  require  an  explicit 
answer  ?  To  shew  that  if  the  witness  was  responsible 
for  the  costs,  he  was  incompetent. 

There  is  also  the  case  of  Cooper  v.  Kempton,  in 
1808,  before  Sir  W.  Wynne,  (not  reported)  in 
which,  according  to  my  note,  the  Judge  himself  took 
the  objection,  and  refused  to  allow  the  evidence  to  be 
received. 


The  Court. 
I  have  been**  furnished  with  Dr.  Arnold's  note  of 
that  case,  but  it  does  not  appear  whether  the  Judge 
took  the  objection  or  the  counsel.  One  of  the  wit- 
nesses had  agreed  to  pay  a  small  sum  towards  the 
expenses  in  the  cause ;  it  does  not  appear  that  he 
had  a  direct  interest  in  the  suit,  and  the  Court  said 
(according  to  the  note  before  me),  **  clearly  in- 
competent" And  there  is  a  case  in  1745,  where  a 
witness  had  promised  to  pay  the  proctor  and  had 
paid  money,  and  he  was  rejected.  So  &r  ag 
Dr.  Arnold's  note  goes,  the  witness  was  considered 
incompetent 

Jjushingtan. — And  on  the  ground  of  his  being 
liable  for  costs. 


Thb  Court. 
It  should  seem  so. 


ccc2 
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18S8.  LuMngton. — There  is  another  case,  which  shews 

February  2itu  ^^^  this  Court,  where  a  witness  acknowledges  hitn- 
hII^bt  ^^  ^  hz,ve  any  interest  whatever,  has  declined  to 
receive  his  evidence  The  case  of  Sudyer  and 
Sudyer  against  Man,  (a)  before  Sir  George  Lee, 
where  a  witness  had  been  examined  in  support  of  a 
will  under  which  he  took  a  ring.  Sir  George  Ue 
directed  the  deposition  to  be  suppressed,  and  that 
the  witness  should  renounce,  or  be  paid  his  legacy 
and  be  re-examined.  It  was,  therefore,  the  invariable 
doctrine  of  these  Courts  at  that  day,  as  subsequently, 
that  the  slightest  interest  in  the  result  of  the  suit 
disqualifies  a  witness. 

Cooper  t).  Derriennic  (6)  goes  to  establish  the 
position  that  in  any  case,  even  though  the  result  is 
uncertain,  a  direct  interest  will  disqualify.  In  that 
case  William  Giles  had  been  examined  in  support 
of  a  will,  under  which  he  had  a  legacy  of  300/.,  but 
the  legacy  had  been  paid  to  him  by  order  of  the 
Court  of  Chancery  ;  and  his  interest  could  by  no 
possibility  be  affected  unless  the  will  had  been 
overturned,  and  the  executors  commenced  a  suit  to 
recover  the  legacy  as  paid  in  error  in  point  of  law, 
or  he  should  be  called  upon  for  a  rateable  propor- 
tion of  the  costs  ;  yet  it  was  an  interest  depending 
on  the  result  of  die  suit,  and  the  Court  allowed 
him  to  be  reproduced  and  resworn  only  on  a  release. 
A  similar  case  is  mentioned  in  the  note  to  the 
report. 


The  Court. 
There  is  the  case  of  Salmon  i;.  Cromwell,  in 


(a)  1  Gates  before  l^ir  G.  Lee,  159. 


ib)  Hagg.  £.  R.  483. 
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1820,  where  Sir  John  NichoU  held  a  witness  com- 
petent. 

liushingtan. — In  considering  a  point  of  this  kind* 
we  shonld  look  to  decided  cases  that  are  reported* 
to  see  whether  the  Court  was  in  possession  of  all  the 
necessary    information,  before  it  determined  the 

point. 

« 

7^  Queen's  Advocate. — In  Salmon  v.  Cromwell, 
the  objection  was  made  to  the  evidence  of  a  witness, 
who,  on  interrogatory,  admitted  he  was  liable  to 
the  proctor  for  the  expenses  of  the  suit ;  but  the 
judge  overruled  the  objection. 

IJushington.— In  that  case,  although  the  party 
may  have  considered  himself  responsible  to  the 
proctor,  that  might  have  been  his  opinion  only,  and 
it  is  a  nice  question  whether  the  judgment  of  the 
individual  is  to  disqualify  him. 

The  Court. 
The  note  before  me  says,  that  the  judge  admitted 
the  evidence,  because  the  witness  had  no  interest  in 
the  suit.  ^*  The  case  is  different,"  he  says,  "  where 
a  party  has  entered  into  an  engagement  to  pay  a 
part  of  the  costs  ;'*  so  that  it  would  appear  that  he 
was  not  responsible  for  the  costs. 

JLushington. — He  might  not  have  been  respon- 
sible ;  here  is  a  legal  responsibility.  The  only  points 
are,  whether  Mr.  Parkes  has  a  legal  interest :  and 
whether  the  Court  can  receive  the  evidence  of  a 
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AddamSy  on  the  same  side. 

The  witness  has  admitted  that  he  is  legally  liable 
to  pay  the  proctor's  bill,  and  if  he  is  so  liable,  then 
he  is  not  a  competent  witness. 

In  all  the  cases  up  to  Salmon  v.  Cromwell,  it  . 
has  been  held  that  a  legal  liability  for  costs  renders 
a  witness  incompetent.  All  the  decisions  in  the 
Courts  of  Common  Law  and  Equity  are  to  the  same 
effect.  Then  it  comes  to  this,  whether  that  single 
case  is  to  ride  over  all  preceding  decisions.  The 
doctrine  of  that  case  was  not  adopted  by  the  Court 
of  Admiralty  in  the  case  of  "  The  Harvey j'^  (a)  in 
1827.  That  was  a  case  of  serious  hardship,  and  not 
a  case  in  which  to  take  such  an  objection,  and  the 
party  objected  to  was  almost  a  necessary  witness ; 
for  there  was  hardly  any  one  able  to  prove  the  case 
but  himself,  still  as  he  was  liable  for  the  costs  Lord 
Stowell  rejected  the  evidence. 

The  Court. 
He  was  liable  to  all  the  costs  of  the  cause  perhaps 
of  both  parties ;  this  case  does  not  come  up  to  that. 

Addams. — Can  it  be  said  that,  on  the  result  of 
Mr.  Parkes's  evidence,  it  may  not  depend  whether 
the  adverse  party  shall  be  condemned  in  the  costs  ? 
If  the  condemnation  of  the  adverse  party  in  the 
costs  depends  upon  his  evidence,  he  has  a  strong 

(a)  2  Hagg.  Adm.  Rep.,  page  83,  note. 
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interest  in  the  suit,  for  by  his  evidence  Mr.  Edv  i 
may  be  condemned  in  the  costs,  or  the  will  ms  I 
pronounced  against,  and  the  executors  may  be 
demned  in  costs.  They  may  be  able  to  dischai 
small  sum,  but  not  a  large  sum.  But  if  then  i 
primary  liability,  the  witness  is  disqualified  i 
giving  evidence. 

The  Queen* 8  Advocate^  contr^. 

It  appears  to  me  an  extraordinary  position  to    i 
dovm,  that  if  Mr.  Parkes  is  under  any  contingt    ■ 
in   the  slightest  degree  liable  to  any  part  of    I 
expenses  of  this  suit,  it  is  sufficient  to  vitiate  his    ! 
timony.     But  first,  is  Mr,  Parkes  in  reality  res]   ' 
sible  for  those  expenses  ?    There  is  this  great     i 
tinction  between  the  cases,  cited  in  the  Common '. 
and  Equity  Courts  and  the  present  case,  tha 
those  cases  the  parties  made  t(iemselves  respons  : 
for  the  costs  generally,  not  only  of  their  own  pa  I 
bat  of  the  other  side,  if  condemned  in  costs,  wl 
gave  them  a  direct  interest  in  the  suit,  for  notl 
disqualifies  a  witness  but  a  direct  and  certain  \ 
terest  in  the  event  of  the  suit.     In  this  case,  wh 
ever  way  the  suit  is  decided,  Mr.  Parkes,  accord 
to  his  own  opinion,   may  be   responsible  to 
proctor  whom  he  retained,  in  case  the  party  wl 
agent  he  is  shall  be  unable  to  pay. 

The  Court. 
That  is  not  quite  the  effect  of  his  answer ;  he  s 
he  is  responsible. 

The  Queen's  Advocate.     If  he  retained  the  pi 
tor,  and  his  party  is  unable  to  pay  him,  the  proc 
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Febroaiy  2iit  parties  are  responsible  to  the  proctor  also,  though 
hII^^  Mr.  Parkes  may  be  responsible,  and  that  would  be 
the  case  whichever  way  the  cause  was  decided. 
There  is  nothing  dependent  upon  the  event  of  the 
suit,  his  liability  is  the  same  on  that  side,  and  that 
side  only.  There  is  a  responsibility  on  one  side 
only,  and  only  in  the  event  of  the  party  being  unable 
to  pay ;  the  responsibility,  therefore,  is  merely 
nominal. 


The  Court.    • 
May  it  not  still  be  his  interest  to  make  as  favour- 
able a  representation  as  he  can  ? 


The  Queen^s  Advocate.  It  would  not  alter 
responsibility.  In  York  v,  Gribble,  the  witness 
had  employed  the  attorney  and  rendered  himself 
liable  for  costs,  by  ^hich,  I  understand,  the  costs  of 
the  action  ;  a  release  was  taken  and  the  witness  was 
examined.  But  there  was  no  discussion  of  the 
principle  in  that  case,  which  was  in  1795,  and  there 
are  later  cases  of  a  different  tenor. 

In  Birt  t;.  Kershaw,  (a)  the  mai^inal  note  is, 
*'  An  indorser  on  a  note  who  has  received  money 
from  the  drawer  to  take  it  up,  is  a  competent  wit- 
ness, for  the  drawer  in  an  action  against  him  by  the 
indorsee,  to  prove  that  he  had  satisfied  the  note; 
being  either  liable  to  the  plaintiff  on  the  note,  if 
the  action  were  defeated,  or  to  the  defendant  for 
money  had  and  received,  if  the  action  succeeded ; 
and  his  being  also  liable,  in  the  latter  case,  to  corn- 


ea) 2  East,  45S. 
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pensate  the  defendant  for  the  costs  incurred  in  the  1838. 
action  by  such  non-payment,  makes  no  difference/'  Febraary  2i8t. 
Lord  EUenborough  said,  ''  It  appears  to  me,  in  a 
very  simple  and  clear  view  of  the  case,  that  the 
witness  stood  indifferent  between  the  parties.  He 
most  either  be  liable  to  the  plaintiffs  as  indorsers  of 
the  bill,  or  to  Kershaw,  for  the  money  received  by 
him  in  order  to. discharge  it.  It  is  true,  that  in  the 
latter  case,  if  these  plaintiff's  recover,  he  may  also  be 
liable  to  Kershaw  for  the  costs  of  this  action  :  but 
that  argument  was  urged  in  Ilderton  r.  Atkinson 
without  effect."  This  was  in  ^802,  seven  years 
after  Yorke  v.  Gribble.  In  Ilderton  v.  Atkinson,  (a) 
referred  to  by  Lord  EUenborough,  the  marginal 
note  is,  "  If  A.  have  received  money  from  B.  to  pay 
to  C.,  and  the  question  be,  whether  A.  were  the  agent 
for  C.  for  that  purpose,  A.  may  be  called  as  a  wit- 
ness to  prove  the  agency."  On  the  trial,  the 
question  was,  whether  one  Barber  were  a  competent 
witness  ?  He  had  been  the  agent  of  the  plaintiff, 
and,  as  asserted  bv  the  defendant,  continued  to  be 
SO  at  the  time  when  he  received  a  sum  of  200L  (the 
money  in  dispute)  from  the  defendant,  and  received 
the  money  in  that  character.  The  plaintiff  admitted 
the  receipt  of  the  money  by  Barber,  but  denied  his 
agency  at  the  time  of  the  receipt.  The  defendant 
called  Barber  to  prove  the  agency,  but  he  was  ob- 
jected to  on  the  ground  of  interest :  it  was  said  by 
the  defendant's  counsel,  that  his  interest  was  equal, 
either  way,  and,  therefore,  that  he  was  admissible ; 
against  his  admissibility,  it  was  argued  that  Barber's 
interciftt  was  stronger  in  favour  of  the  defendant, 


(a)  7  T.  R.  480. 
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February  2i8t.  the  costs  of  that  actiou,  as  well  as  the  money  itself 
from  Barber,  if  Barber  had  received  the  money 
under  a  misrepresentation  of  his  own  character,  and 
Mr.  Baron  Thompson  rejected  the  witness:  but 
upon  a  motion  to  set  aside  the  verdict,  the  Court 
were  of  opinion,  ^*  that  the  objection  to  the  admis- 
sibility of  the  witness  was  not  well  founded,  because, 
in  any  event,  the  witness  stood  indifferent  in  poiut 
of  interest  between  the  parties,  being  liable  either  to 
pay  the  money  received  to  the  plaintiff,  or  to  refund 
it  to  the  defendant.*  That  if  such  an  objection  as 
the  present  were  to  prevail,  it  might  exclude  brokers 
who,  had  effected  policies  of  insurance ;  and  that  it 
would  be  difficult  hereafter  to  draw  any  certain 
line." — A  broker,  therefore,  may  be  called  to  give 
evidence,  and  so,  I  submit,  ought  to  be  the  case 
with  a  solicitor,  who  is  almost  a  necessary  witness, 
being  the  drawer  of  the  will. 


The  Court. 
There  is  a  much  later  case,  (1834,)  Doe  v, 
AUbutt,  (a),  in  which  a  witness  was  called,  who 
Had  made  himself  responsible  for  costs,  and  the  at- 
torney executed  a  release,  discharging  him  from  all 
''  fees,  costs,  and  chaises."  Baron  Gumey  held 
that  the  release  was  sufficient,  and  the  witness  was 
examined.  It  was  thus  assumed,  that  the  party 
being  liable,  was  disqualified  without  a  release. 

The  Queen's  Advocate.  The  cases  in  the  Common 
Law  Courts  seem  to  be  conflicting,  but  the  decisicms 

(a)  6  Car.&  P.  131. 
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pensate  the  defendant  for  the  coetB  incurred  il 
action  by  such  non-payment,  makes  no  differes 
Lord  EUenborough  said,  **  It  appears  to  me, 
very  simple  and  clear  view  of  the  case,  that 
witness  stood  indifferent  between  the  parties, 
must  either  be  liable  to  the  plaintiffs  as  indorse 
the  bill,  or  to  Kershaw,  for  the  money  receiver 
him  in  order  to. discharge  it.     It  is  true,  that  in 
latter  case,  if  these  plaintiff's  recover,  he  may  als 
liable  to  Kershaw  for  the  costs  of  this  action  : 
that  argument  was  urged  in  Ilderton  v.  Atkii 
without  effect."    This  was  in  ^802,  seven  y 
after  Yorke  v.  Gribble.    In  Ilderton  v.  Atkinson, 
referred  to  by  Lord  EUenborough,  the  marg: 
note  is,  ^Mf  A.  have  received  money  from  B.  to 
to  C.,  and  the  question  be,  whether  A.  were  the  ag 
for  C.  for  that  purpose,  A.  may  be  called  as  a  \ 
ness  to  prove  the  agency."     On  the  trial, 
question  was,  whether  one  Barber  were  a  compet 
witness  ?     He  had  been  the  agent  of  the  plaint 
and,  as  asserted  bv  the  defendant,  continued  to 
so  at  the  time  when  he  received  a  sum  of  200/.  ( 
money  in  dispute)  from  the  defendant,  and  recei^ 
the  money  in  that  character.    The  plaintiff  admit 
the  receipt  of  the  money  by  Barber,  but  denied 
agency  at  the  time  of  the  receipt.     The  defend 
.  called  Barber  to  prove  the  agency,  but  he  was 
jected  to  on  the  ground  of  interest :  it  was  said 
*  the  defendant's  counsel,  that  his  interest  was  eqi 

^,  either  way,  and,  therefore,  that  he  was  admissib 

^^  against  his  admissibility,  it  was  argued  that  Barb< 

^  intere&t  was  stronger  in  favour  of  the  defends 

(a)  7  T.  R.  480. 
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PhiUmare,  on  the  same  side.  The  proposition 
contended  for  by  Dr.  Lushington  is  an  alarming 
one,  and  if  adopted  will  have  the  effect  of  altering 
our  practice.  I  deny  that  in  Courts  of  Common 
Law  there  is  an  unbending  rule ;  Mr.  Phillipps  and 
Mr.  Starkie  say  there  are  exceptions  to  the  rule. 
Should  not  this  case  be  an  exception  ? 

Mr.  Parkes  was  the  drawer  of  the  will,  and  is  a 
subscribed  witness ;  he  was  the  confidential  solicitor 
of  the  deceased,  and  the  depositary  of  his  testamen- 
tary intentions.  According  to  my  view,  Mr.  Parkes 
was  (in  the  sense  in  which  Mr.  Justice  BuUer  uses 
the  term),  a  necessary  witness  in  the  cause.  It  is 
impossible  that  the  Court  can  come  to  a  conclusion 
satisfactory  to  its  own  mind,  without  the  essential 
evidence  of  this  witness.  What  does  he  in  effect 
say  ?  ^^  I  am  the  agent  quod  hoc  of  the  executors ; 
I  employ  the  proctor,  and  consequently  he  has  a 
remedy  against  me  in  the  first  instance,  and  I  have 
a  remedy  against  them."  Before  he  is  liable  to  the 
costs,  we  must  presume  inability  in  the  parties  to 
pay  them.  It  is  not  a  direct  responsibility,  it  is  a 
remote  responsibility,  which,  in  all  Courts,  stands 
upon  grounds  distinct  from  direct  responsibility. 
A  witness  who  gains  by  the  direct  result  of  the  case 
is  incompetent ;  but  writers  state  that  there  are  ex- 
ceptions  to  that  rule.  Some  witnesses,  primd  fade 
incompetent,  are  rendered  competent  by  act  of 
Parliament ;  others  are  competent  from  necessity  ; 
others  fjcom  principles  of  public  policy.  The  objec- 
tion to  competency,  on  the  ground  of  interest,  pro- 
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mind  of  the  witness,  and  it  is  the  great  interest  of  Febmaiy  2ist. 
the  public  to  obtain  pure  testimony ;  but  the  public  nlli^v 
interests  may  suffer  more  from  rejecting  evidence 
than  from  receiving  it.  The  inclination  of  all 
Courts  is  to  let  a  witness  be  examined,  and  to  deduct 
from  his  credibility.  Lord  Mansfield,  who  was 
embued  with  the  doctrines  of  the  Civil  Law  (by 
which  hardly  any  interested  witness  was  excluded) 
&voured  this  principle.  The  rules  of  evidence 
adopted  in  our  Courts  of  Law  are  repudiated  to  a 
great  extent  by  many  nations,  and  are  held  to 
be  the  greatest  blot  upon  our  system  of  jurispru- 
dence. Our  Courts  are  infinitely  more  lax  and 
liberal  in  their  principles,  being  founded  upon  the 
doctrines  of  the  Civil  Law,  and  are  not  bound  down 
by  those  of  the  Common  Law  Courts.  In  Abra- 
hams v.  Bann  (a),  which  was  an  action  for  an 
usurious  contract,  tried  by  Lord  Mansfield,  a  motion 
for  a  new  trial  was  founded  upon  the  alleged  in- 
competency of  a  witness  for  the  plaintiff,  the  bor- 
rower of  the  money,  who  was  called  to  prove  the 
usurious  contract.  Lord  Mansfield  delivered  the 
judgment  of  the  Court,  in  which,  after  referring  to 
certain  .cases,  particularly  that  of  Bailie  v.  Wilson, 
before  the  Delegates,  he  says, — ^^  The  solemn  dis- 
cussion, in  these  three  cases,  drew  the  line  between 
hUerest^  which  goes  to  the  competence,  and  influ- 
ence^ which  goes  to  the  credit,  more  clearly  than 
had  before  been  understood.  It  established  a  rule, 
*  that  where  the  matter  was  doubtful,  the  objection 


(a)  4  Burr.  2251. 
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February  2iit.  was  held  Competent. 

Phillipps  lays  down  the  rule  broadly,  yet  he  says 
there  are  exceptions  to  it,  as  respects  responsibility 
for  costs.  Starkie  lays  it  down,  that  an  engagement 
to  pay  the  costs  constitutes  a  disqualifying  interest 
There  is  no  engagement  here :  the  party  must  be 
directly  responsible ;  he  must  have  an  interest  in 
the  result  of  the  suit ;  where  the  interest  is  doabtfbl 
the  objection  goes  to  the  credit  and  not  to  the  com- 
petency of  the  witness.  Starkie,  referring  to  Carter 
V.  Pearce  (a),  says, — "  The  interest  must  be  a  pre- 
sent, certain,  vested  interest,  and  not  uncertain  or 
contingent.*'  The  general  result  of  the  Common 
Law  cases  is,  that  a  direct  and  certain  interest  most 
be  shown  ;  a  less  interest  will  go,  not  to  competeDcy 
but  to  credit  only. 

In  the  Catherine  of  Dover ^  in  the  Court  of  Ad- 
miralty (6),  where  an  objection  was  raised  to  the 
competency  of  a  witness,  on  the  ground  of  interest, 
the  Court  said :  ^^  In  a  case  of  doubt  it  would  be 
disposed  to  admit  rather  than  exclude  the  evidence/' 
**  Objections  to  competency,  on  the  ground  of  in* 
terest,  are  sustained  in  order  that  evidence  may  be 
obtained  free  from  bias ;  but  if  to  effect  this  the 
Court  excludes  the  only  proof  that  can  be  offered  by 
the  defendant,  the  principle  is  destroyed,  by  trans* 
ferring  the  bias  to  the  other  side,  and  by  hearing 
the  case  on  ex  parte  evidence  alone."  In  the  pre- 
sent case  the  evidence,  without  that  of  Mr.  Parkes, 
will  be  ex  parte  evidence.     The  Court  added:  *•  H 


(,0)  1  T.  R.  163. 


(b)  2  Hagg.  Adm.  R.  145. 
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evidence  could  have  been  produced  from  tbe  gall 
on  one  side  or  the  other,  I  certainly  should 
have  admitted  witnesses  liable  to  this  objection 
interest ;  but  the  necessity  of  the  case  justifies 
exception  ;  and  this  is  the  ground  of  myjudgmc 
That  ground  of  exception  is  recognized  in  all  hoi 
Mr.   Justice  Buller,  in   his  Nisi  Prtus^  states 
^*  as  the  third  exception,  under  the  general  n 
that  a  party  interested  will  be  admitted  where 
other  evidence  is  reasonably  to  be  expected."     A 
in  the  Pitt  (inserted  in  a  note  to  the  report  of 
preceding  case),  the  Court  admitted  the  evidei 
of  witnesses  who  were  interested,  as  plainti&, 
the  costs,,  observing  that  such  witnesses  may  be  < 
amined  in  some  cases  ex  necessitate  rei ;  that  1 
Court  always  endeavours  to  exclude  biassed  m 
nesses,  but  it  must  sometimes  admit  them." 

In  Sudyer  and  Sudyer  v.  Man^  the  witness  v 
a  legatee. 

The  fair  result  of  the  cases,  though  they  are  i 
without  difficulty,  is,  that  the  Courts  struggle 
admit  evidence,  and  in  doubtful  cases  favour 
admission.     The  case  of  Salmon  v.  Cromwell, 
which  such  evidence  as  this  was  admitted,  af 
great  deliberation,  is  a  case  absolutely  in  point. 


^  Jjushington^  in  reply.     My  learned  friend  cani: 

^  be  serious  in  his  exposition  of  the  doctrine  of  e' 

^  dence,  according  to  which,  if  the  evidence  be  mai 

*'  rial,  the  Court  will  admit  it,  whether  the  witness 

^  interested  or  not ;  that  the  Court  is  to  decide  wli 

I'  ther  the  evidence  be  material,  and  has  then  t 
power  to  dispense  with  the  rule.     The  Court  h 

i>  no  such  power,   and  no  Court  ought  to  be  arm 
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February  21ft  wituess  is  interested  or  not,  is  a  distinct  point,  with 
which  the  discretion  of  the  Court  has  nothing  to 
do.  Then,  who  are  necessary  witnesses  ?  Not  the 
drawer  of  a  will,  or  the  attesting  witness  to  a  will. 
A  necessary  witness  is  one  to  a  transaction  to  which 
no  one  else  can  be  privy.  Then  it  is  said  that,  in 
case  of  doubt,  all  Courts  lean  to  the  admission  of 
evidence,  but*  there  is  not  a  shade  of  doubt  here— 
the  witness  admits  his  interest. 

The  case  in  Burrow  shews  no  more  than  that 
whereas,  prior  to  the  judgment  in  that  case.  Courts 
of  Law  had  held  that  not  only  every  witness  who 
had  an  interest  in  the  suit  should  be  excluded,  but 
any  one  who  had  an  interest  in  the  question  was 
disqualified.  Lord  Mansfield  examined  the  distine- 
tion,  and  it  was  held,  for  the  future,  that  exdusioa, 
on  the  ground  of  interest,  should  be  confined  to 
those  who  had  an  interest  in  the  result  of  the  suit 
itself,  not  in  the  question. 

It  has  been  contended,  that  a  liability  for  costs 
will  not  disqualify  unless  it  be  for  costs  on  both 
sides.  There  is  no  authority  for  such  a  distinction; 
there  is  no  principle  for  it.  The  ground  of  disqua- 
lification is  the  interest,  however  small  it  may  be. 

In  Salmon  v.  Cromwell,  the  whole  decision  went 
upon  the  answer  of  the  party,  that  ^^  he  considered 
himself  responsible."  ,But,  although  I  admit  the 
weight  of  this  decision,  I  oppose  to  it  that  of  Lord 
Stowell,  in  the  Awiti^y  (a)  where  the  evidence  of  a 
witness  was  excluded  who  was  biassed  in  £act, 
though  not  in  law. 


(fl)  5  Rob.  344,  in  ibe  note. 
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0.  Worrall,  that  this  Court  is  not  to  be  bound  by  Febnary  2itt. 
such  rules,  but  may  adopt  its  own  notions  of  what  is 
convenient  in  particular  cases.  If  we  repudiated  the 
principles  of  evidence  adopted  in  Courts  of  Com- 
mon Law  and  Equity,  we  should  get  rid  of  no  blot» 
but  reject  one  of  the  greatest  advantages  to  the 
jurisprudence  of  any  country — that  of  having  cer- 
tain rules  of  evidence,  not  depending  upon  the  dis- 
cretion of  this  or  that  judge.  The  rejection  of  Mr. 
Parkes's  evidence  will  put  an  end  to  an  injurious 
practice,  where  the  solicitor,  who  prepared  the  will, 
not  only  conducts  the  suit  and  examines  the  wit- 
nesses, but  makes  himself  responsible  for  the  costs  of 
the  proctor ;  whereby  his  passions  and  feelings  are 
excited,  and  his  evidence  is  rendered  unworthy  of 
credit. 


Judgment. 
Sir  Herbert  Jenner. 
The  question  which  the  Court  has  now  to  decide  Fttntiy  37tt>, 
is,  whether  Mr.  Parkes,  a  solicitor,  who  is  the 
drawer  of  the  will  propounded  in  this  cause,  and 
one  of  the  subscribed  witnesses,  is  a  competent 
witness  to  prove  the  execution  of  it.  The  objection 
to  the  competency  of  this  gentleman  is  founded  on 
his  answer  to  the  sixty-third  interrogatory,  in 
which,  as  it  is  argued,  he  has  admitted  himself  to 
be  liable  to  the  proctor  in  the  cause  for  his  bill  of 
costs.  It  is  cootended  that  by  this  responsibility  he 
is  disqualified  from  being  examined  as  a  witness  in 
support  of  the  will.  On  the  other  hand,  it  has  been 
contended,  that  Mr.  Parkes  is  not  legally  responsible 
for  the  costs  by  what  he  has  stated  in  bis  answer  to 
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Febniiry27th.  result  of  the  suit,  and  consequently  that  he  is  a 
Hakdlet     competent  witness,  whatever    deduction  may  be 
made  from  his  credit,  in  consequence  of  his  having 
employed  the  proctor,  and  admitted  himself  to  be, 
to  a  certain  extent,  responsible  for  the  costs. 

This  question  has  been  argued  with  great  zed 
and  ability  on  both  sides, — the  counsel  on  both 
sides,  probably  feeling  that  the  question,  as  to  the 
validity  of  the  will,  must  depend  on  the  manner  in 
which  this  question  shall  be  decided. 

The  competency  or  incompetency  of  Mr.  Parkes 
to  be  examined  as  a  witness  in  this  case,  depends 
upon  the  question,  whether  he  had  a  legal  interest 
to  support  the  cause  of  his  clients ;  and  in  the  course 
of  the  argument,  the  Court  was  referred  to  a  variety 
of  cases  that  have  occurred  in  the  Courts  of  Equity 
and  Common  Law,  and  in  proceedings  at  Nisi 
Prius,  and  also  to  one  or  two  cases  which  have  been 
decided  ii;i  these  Courts,  in  which  the  question,  as 
to  the  competency  or  incompetency  of  witnesses 
had  been  very  much  discussed.  It  is  unnecessary 
for  the  Court  to  travel  with  very  great  minuteness 
through  the  facts  of  the  cases  referred  to,  for  they 
are  not  very  material :  the  question  has  been, 
whether,  if  a  witness  was  responsible  for  costs,  it 
was  or  was  not  an  objection  to  the  credit  or  com- 
potency  of  the  witness  ?  and  in  a  variety  of  cases, 
very  nice  distinctions  have  been  drawn  between 
objections  which  go  to  the  competency,  and  those 
which  go  to  the  credit  of  the  witness;  but  I  think 
the  general  result  of  the  cases  to  be  this,  that  where 
a  witness  is  l^ally  responsible  for  the  costs,  that 
operates  as  a  disqualification  to  be  examined  in 
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Bupport  of  the  cause,  for  the  expenses  of  whid 
had  rendered  himself  liable.     The  question,  th 
fore,  at  present  is,  whether  Mr.  Parkes,  in  the' 
instance,  is  or  is  not  legally  responsible  for 
costs :    because,  I  think,  according  to  later 
better  decisions,  it  is  not  a  mere  imaginary  res| 
sibility,  not  a  mere  honorary  obligation  to  pay 
costs,  that  will  disqualify  a  witness  to  be  exami 
in  a  particular  cause.     Whatever  may  have  b 
the  decisions  in  earlier  times,  and  in  the  cases 
ferred  to  in  the  Court  of  Admiralty ;  in  later  di 
it  has  been  held,  that,  in  order  to  make  a  witi 
incompetent,  there  must  be  a  legal  responsibility,  t 
an  interest  in  the  matter  in  dispute.    This  is  1 
down  strictly  by  Mr.  Phillipps  and  Mr.  Starkie 
the  Law  of  Evidence,  and  it  is  expressed  in 
clearest,   most  intelligible,  and    most  convinc 
terms  by  the  latter  writer :  "  The  interest  to  c 
qualify,  must  be  some  legal,  certain,  and  immedi 
interest,  however  minute  in  the  result  of  the  can 
or  in  the  record^  as  an  instrument  of  evidei 
acquired  without  fraud.     In  the  first  place,  it  m 
be  a  legal  interest  in  the  event  of  the  suit  or  in  ' 
record,  contradistinguished  from  mere  prejudice 
bias,  arising  from  the  circumstance  of  relations!] 
friendship,  or  any  other  of  the  numerous  moti 
by  which  a  witness  may  be  supposed  to  be 
^  fluenced.''     *^  If  a  party  be  really  interested  in  i 

\  event  of  a  cause,  he  is  not  competent,  although 

,  J  does  not  apprehend  that  his  interest  is  a  legal  oi 

for  it  would  be  exceedingly  dangerous  to  violat 
general  rule,  because  the  witness  does  not  unaersta 
his  legal  responsibility.  If  a  witness  supposes  that 
is  under  an  honorary^  though  not  a  legal  enga 
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February  27ib.  for  he  is  Under  no  binding  engagement,  and  it 
would  be  highly  inconvenient  to  make  competenc;, 
in  such  cases,  to  depend  on  the  witness's  notions  of 
propriety,  and  it  would  savour  of  inconsistency  to 
found  a  suspicion  of  his  veracity  upon  a  just  and 
honorable  feeling/'  (a)  And  the  case  of  Parken  v, 
Whitby,  (b)  is,  I  think,  a  sufficient  authority  to 
shew  that  there  must  be  a  legal  responsibility,  and 
not  a  mere  honorary  obligation,  which  a  witness 
may  consider  himself  to  be  under. 

Now,  the  first  thing  to  be  considered  is,  whether 
Mr.  Parkes  is  legally  responsible  to  the  proctor  for 
the  costs  in  this  suit,  and  in  order  to  arrive  at  a  jast 
conclusion  on  that  point,  it  is  necessary  to  read,  not 
only  the  answer  to  the  interrogatory,  but  the  inteT- 
rogatory  itself,  in  order  to  determine  the  effect  of 
the  answer,  the  whole  of  which  must  be  taken 
together.    The  interrogatory  is  to  this  effect :  ''  Let 
the  said  Joseph  Parkes  be  asked,  was  not  the  proctor 
for  the  producents,  in  the  first  instance,  retained 
and  employed  by  you  to  conduct  the  cause  on  their 
behalf  ?     Did  not  you  by  such  retainer  become  re- 
sponsible for  the  payment  to  the  said  proetor  of  his 
bill  of  costs  or  expenses  in  this  cause  ?     Have  yon 
since,  in  any  way,  and  if  yea,  when  and  in  what 
way,  been  released  from  such  your  responsibility  T 
The  answer  is  to  this  effect ;  '*  The  proctor  for  the 
producents  was,  in    the    first    instance,    retained 
and  employed  by  me  to  couduct  the  cause  in  their 
behalf.     I  did  by  such  retainer  become  responsible 
for  payment  to  the  said  proctor  of  his  bill  of  costs. 


(a)  Starkie,  rol.  2,  pp.  744, 7*5.         (*)  1  Turn.  &  R.  p.  372^ 
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or  expenses  in  the  cause.     I  have  not  since  in  any       18S8. 
way  been  released  from  such  my  responsibility/'  Febmai^  27th. 
As  far  as  I  have  read,  the  answer  states  an  absolute      hT^iy 
and  unqualified  admission  that  Mr.  Parkes  had  re-       f^^ 
tained  and  employed  the  proctor,  and  was  respon-       «««'»»< 
sible  to  him  for  his  bill  of  costs,  and  that  he  had 
not  been  released  from  this  responsibility ;  and  if 
the  interrogatory  had  rested  here,  there  could  be 
no  doubt  that  he  was  under  a  legal  responsibility ; 
he  might  have  been  indemnified  and  released  from 
liability ;  but  there  is  no  release,  and  Mr.  Parkes 
was  legally  responsible,  though  other  parties  might 
also  be  responsible.     But  the  interrogatory  goes  on : 
*'  In  case  the  producents  should  be  unable  to  pay 
the  amount  of  the  said  proctor's  said  bill,  will  you 
venture  to  swear  positively,  that  he  (the  proctor) 
would  not  have  aqy  remedy  at  law  or  otherwise 
against  you  for  the  recovery  of  the  amount  of  his 
said  bill?"     Mr.  Parkes  answers:  **In  case  the 
producents  should  be  unable  to  pay  the  amount  of 
the  said  proctor's  said  bill,  I  will  not  venture  to 
swear  that  he  (the  proctor)  would  not  have  any 
remedy  at  law  or  otherwise  against  me  for  the  re* 
Govery  of  the  amount  of  his  said  bill;  but  it  is    ^ 
evident  that  the  responsibility  is  merely  nominal,' 
as  far  as  I  am  concerned." 

Let  us  see  what  is  the  true  construction  of  these 
answers,  and  the  purpose  for  which  the  Interroga- 
toiy  was  framed.  He  admits  that  he  is  responsible 
to  the  proctor  for  his  bill  of  costs  in  the  cause ;  and 
there  is  no  doubt,  that  if  the  examination  had  been 
W)d  vocCf  it  would  have  gone  no  farther  than  to 
have  asked  Mr.  Parkes,  whether  he  had  any  release 
from  his  responsibility.     But  as  the  answers  of  the 
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1888.      witneas  to  the  first  part  of  the  Interrogatory  could 
Febraai727tii.  DOt  be  knowD  to  the  Other  party,  it  was  neceflflaiy 
H^ii^     to  probe  the  witness  farther,  in  order  to  meet  the 
possibility  of  an  answer  not  admitting  his  liability ; 
and  accordingly,  the  Interrogatory,  in  effect,  pro- 
ceeds npon  a  supposition  that  he  had  denied  his 
responsibility  to  the  proctor ;  and  it  goes  on,  in  effect 
to  ask,  *'Ifyon  are  not  generally  responsible  for 
the  proctor^s  bill  of  costs,  will  you  swear  yon  are 
not  in  a  limited  degree  liable,  that  is,  if  the  exe* 
enters  should  not  pay  the  proctor,  most  not  the 
costs  be  paid  by  you  V'  And  he  admits  this;  bat 
this  is  not  any  qualification  or  limitation  of  his  own 
responsibility,  for  he  had  admitted  before  that  he 
was  responsible  to  the  proctor.     I  am  of  opinion 
that  Mr.  Parkes  was,  according  tohis  own  admission, 
responsible  to  the  proctor  for  the  costs,  and  it  was 
the  necessary  legal  consequence  of  his  act,  and  as  he 
has  not  had  any  release  from  that  responsibility, 
it  still  exists. 

The  next  question  is,  what  is  the  effect  of  this 
legal  responsibility  ?  Does  it  affect  the  competency 
of  the  witness,  or  his  credit  only  ?  I  have  stated,  that 
in  many  of  the  cases  referred  to,  there  were  nice 
distinctions  between  objections  which  go  to  com- 
petency and  those  which  go  to  credit  only;  but  it 
is  necessary  to  consider  those  distinctions  here,  for  I 
am  not  aware  of  any  case,  except  one  (to  which  I  shall 
advert),  in  which  there  was  any  doubt  as  fiu*  as  de- 
cisions in  Courts  of  Common  Law  go,  that  a  re- 
sponsibility to  answer  costs  in  an  action  would  be  a 
disqualification  of  a  witness.  It  is  laid  down  ex- 
pressly by  writers  on  the  Law  of  Evidence,  Mr. 
Phillippsand  Mr.  Starkie,  that  a  responsibility  for 
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the  coMs,  or  any  part  of  the  costs,  constitutes  such  an  1 8^ 
interest  as  disqualifies  a  witness;  and  this  rule  Fi^bruary 27th. 
appears  to  be  supported  by  so  many  authorities 
(which  were  referred  to  in  the  argument)  that  it 
would  be  a  waste  of  time  to  go  minutely  into  a  con- 
sideration of  the  subject.  It  was,  indeed,  admitted 
in  argument,  that  there  was  a  rule  laid  down  to 
that  effect  and  supported  by  authorities ;  but  it  was 
contended  that,  in  some  of  the  cases,  the  costs,  for 
which  the  witness  was  responsible,  included  the  costs 
of  the  other  party,  and  that  the  result  of  the  cases 
shewed  that  there  must  be  a  liability  for  the  costs 
of  both  parties  to  work  a  disqualification.  But  this 
is  not  the  case  iu  York  v.  Gribble,  or  in  Doe  dem. 
Dully  v.AUbutt,  (a)  where  the  responsibility  does  not 
go  beyond  the  costs  of  the  attorney  to  the  party  fbr 
whom  the  witness  was  called  to  give  evidence.  It 
was  admitted  in  those  cases,  that  the  rule  was 
general ;  that  it  was  an  universal  rule,  that  a  person, 
responsible  to  the  attorney  who  conducted  the  cause 
for  the  party  in  whose  behalf  he  was  called,  was 
disqualified. 

Both  these  cases,  it  is  true,  were  decisions  at 
Nisi  Prius,  but  it  can  hardly  be  said  that  they  were 
decided  without  much  consideration.  There  could 
be  no  misunderstanding  of  the  law,  applicable  to  the 
case,  for  there  was  no  question  as  to  the  rule  of  evi- 
dence ;  the  only  question  was,  whether  the  release 
tendered  was  sufficient  ? 

But  there  is  another  case,  which  was  not  a  de*- 
cision  at  Nisi  Prius;  but  an  application  to  the 
Court  of  King's  Bench  for  a  new  trial,  in  con- 
sequence of  a  misdirection  q(  the  Judge  at  Nisi 


(a)  6  Car.&P.  131. 
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February  27th.  which  one  of  the  gTouods  of  objectioD  to  the 
competency  of  a  witness  was,  thathe  was  responsible 
to  the  attorney,  employed  to  commence  the  actioo, 
for  the  costs;  and  Abbott,  C.  J.,  said:  '4f  the 
action  was  brought  by  his  authority,  either  express 
or  implied,  he  became  liable  to  pay  the  attoiney 
employed  to  bring  it ;  and  he  is  still  under  that 
liability,  nothing  having  been  done  to  deprive  the 
attorney  of  his  right  to  recover  his  costs  from  bim/' 
Bay  ley,  J.,  said :  ^^The  attorney  employed  to  briog 
the  action  has  a  claim  upon  the  assured  for  his 
costs."  ,  The  other  Judges,  Holroyd  and  Littledale, 
concurred,  and  a  new  trial  was  granted,  this  being 
A  decision  of  the  Court  of  King*s  Bench,  that  a 
witness,  responsible  to  the  attorney  in  the  action 
for  his  costs,  is  disqualified.  I  do  not  understand 
that  there  is  any  case  adverse  to  this  rule. 

The  case  of  Vaughan  v.  Worrall,  cited  in  argu- 
ment, seems  to  shew  that  the  same  rule  is  applicable 
in  Courts  of  Equity,  and  that  there  a  person  re- 
sponsible for  costs  would  be  considered  an  incompe- 
tent witness.  Then  I  cannot  help  thinking  that 
this  is  a  general  rule  in  Courts  of  Common  Law 
and  of  Equity,  and  I  am  not  aware  that  there  is  a 
different  practice  in  these  Courts ;  I  do  not  think  I 
am  at  liberty  to  say  that,  in  these  Courts,  other 
principles  of  evidence  are  understood  to  prevail 
than  in  the  Courts  of  Common  Law  and  of  Equity. 
It  has  been  urged  in  argument,  that  these  Courts 
are  more  lax  in  respect  to  those  principles  than 
other  Courts.  It  may  have  been  so,  perhaps, 
formerly ;  but  I  must  relieve  this  Court  from  the 

(a)  5  Barn.  &  C.  188. 
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imputation  that,  at  this  time,  it  adopts  other 
of  evidence  than  other  Courts,  since  in  all  ( 
the  same  principles  are  applicable,  though 
may  be  different  modes  of  application  ;  and  I  < 
wish  it  to  go  out  to  the  world  that  a  greater  d 
of  laxity  prevails  in  the  proceedings  of  these  C 
than  in  those  of  other  Courts.     I  apprehen 
same  principles  apply  to  these  Courts  as  to 
Courts,  though  the  different  modes  of  proce 
may  admit  sometimes  of  a  difference  of  applic 
These  Courts  have  endeavoured  to  conform, 
as  possible,    to   the  principles  adopted  in 
Courts. 

No  cases  were  referred  to  in  the  argumei 
which  this  point  had  been  directly  decided  in 
Courts.  Hudson  v.  Beauchamp  was  a  ca 
which  the  point  was  not  expressly  determine 
turned  out,  on  re-examination,  that  the  witnes 
been  responsible  for  costs  at  his  first  examin; 
when,  on  his  refusal  to  answer  an  interrogator 
re-examination  was  directed;  but  I  think  th 
reason  to  collect,  from  the  manner  in  whic 
objection  was  pressed  and  received,  that  if  h 
stated,  at  the  former  examination,  that  he  woi 
responsible  for  costs  at  the  time  the  first  exai 
tion  took  place,  the  Court  would  have  rejecte 
evidence;  but  as  it. did  not  so  turn  out,  the 
dence  was  received. 

The  case  of  Salmon  v.  Cromwell  is  conside 
more  to  the  point  than  any  other  adverted  to  i 
later  proceedings  of  the  Court ;  and  it  does  a 
that  Mr.  W.  H.  Salmon,  who  was  the  attorn 
the  cause,  stated  that  he  had  taken  an  indei 
from  the  parties  for  whom  he  appeared,  but  th 
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Pdbfwy  37tiu  was  unsble  to  pay.     The  objection  was,  that  the 
indemnity  did  not  render  him  competent ;  that  the 
person  granting  the  indemnity  might  not  be  able  to 
pay  the  amount,  and  that  he  was,  therefore,  incom- 
petent in  law — that  was  the  objection;   and  the 
learned  Judge  (my  predecessor)  who  decided  the 
case,  did.  receive  the  evidence  of  Mr.  Salmon,  aod, 
therefore,  he  considered  it  as  no  objection  to  the 
competency  of  the  witness  that  he  had  employed 
the  proctor,  and  was  responsible  to  him  for  the 
costs.    The  note  I  have  of  what  the  learned  Judge 
said  is  this :  '*  I  admit  the  evidence  of  Mr.  Salmon. 
The  cases  cited  are  not  against  it  (Cooper  v.  Kemp- 
ton,  1808,  Ward  v.  Parker,  1745).    He  says  he  is 
the  attorney  of  the  producent,  but  there  was  no 
engagement  between  them ;  he  has  no  interest  in 
the  suit.     It  is  very  different  where  the  party  has 
entered  into  an  engagement  to  pay  part  of  the  costs, 
and  where  he  considers  himself  liable  for  the  costs 
of  the  other  party,  that  is  very  different." 

This  case  of  Salmon  v.  Cromwell  is  the  only  case 
in  these  Courts  which  seems  to  go  contrary  to  the 
universal  rule  in  the  Courts  of  Common  Law  and 
of  Equity ;  and  if  this  case  had  been  followed  up 
by  others  of  the  same  kind,  it  might  be  necessary 
for  this  Court  to  hold  that  the  principle  and  prac- 
tice of  these  Courts  had  not  been  assimilated  to 
those  of  the  other  Courts.  But  it  is  too  much  to 
attribute  such  weight  to  this  single  case  as  to  make 
it.  overrule  the  doctrine  which  has  always  obtcdned 
in  other  Courts,  and  more  particularly  when  I  find 
that  there  are  cases,  which  were  mentioned  in  the 
argument,  in  which  such  evidence  had  been   re- 
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jected.    In  G)oper  v.  Kempton,  in  the  Prerogative       1888. 
Court,  February,  1808,  where  the  objection  was  February  37tb. 
raised,  the  evidence  was  rejected,  the  Court  hold-      nT^vn 
ing  that  the  witness  was  incompetent.    And  in  the        f^^ 
case  of  Ward  t?.  Parker,  in  1745,  where  the  witness     ^^^ 
was  responsible  to  the  proctor  for  his  costs,  his  evi<* 
dence  was  rejected.    So  that  it  appears  that  the 
doctrine  of  these  Courts  is  cmiformable  to  that  of 
the  Courts  of  Common  Law ;  and  with  respect  to 
the  case  of  Salmon  v.  Cromwell  (which  was  decided 
at  the  moment,  without  consideration,  and  in  which 
there  seems  a  distinction  drawn   between  cases 
where  the  witness  considered  himself  liable,  and 
actual  legal  liability),  I  do  not  think  that  that  case 
should  form  a  rule  for  these  Courts,  all  the  other 
Courts  adopting  a  different  principle. 

Therefore,  I  consider  in  this  case  that  the  witness, 
having  been  originally  responsible  for  the  costs, 
and  being  still  responsible,  as  he  has  not  been  re- 
leased from  his  liability,  is  not  a  competent  witness 
to  be  examined  in  support  of  the  will,  and  I  am 
under  the  necessity  of  rejecting,  his  evidence,  as  of 
a  person  having,  in  the  contemplation  of  law,  an 
interest  in  the  result  of  the  suit. 

But  it  has  been  argued  that,  although  the  gene- 
ral rule  is  to  this  effect,  it  is  not  an  inflexible  rule, 
and  that  cases  have  occurred  in  which  witnesses, 
having  a  direct  interest,  have  been  permitted  to  be 
examined,  and  that  these  cases  form  an  exception 
to  the  rule,  on  account  of  the  necessity  of  the  case, 
and  that  in  such  cases  witnesses  having  a  direct  iii- 
terest  may  be  examined.  But  it  must  be  shewn 
that  there  is  an  absolute  necessity  that  the  witness 
should  be  examined,  and  not  a  necessity  in  any 
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particular  case,  bat  in  a  particular  class  of  cases,  u 


F«bnur7  27ib.  Mr.  Starkic  states  (a)  : — "  This    uecessi^   mutt 
hH^et     result  Dot  from  the  accidental  failure  of  evidence 
j"  n       'D  B  particular  and  isolated  case,  for  it  would  be 
E^'j^     highly  impolitic  to  sacrifice  a  general  rale  in  order 
to  alleviate  a  particular  hardship,  but  it  must  be 
general  in  its  nature,  embracing  a  lai^  and  defi- 
nite class  of  cases,  and  it  must  arise  in  the  asnai 
and   natural  course  of  human  affairs."    And  he 
goes  on  to  say:  "  It  is  to  be  remarked,  that  the 
law  has  justly  been  jealous  of  any  extensioD  of  tbb 
rule,  and  that  its  operation  has  consequently  been 
very  limited  in  practice." 

Now  certainly  the  drawer  of  a  will,  although  in 
all  cases  an  important  witness,  is  not  a  necessary 
witness,  and  cannot  be  considered  a  necessary  wit 
ness.  In  this  particular  case  he  may  be  a  necessary 
witness  to  prove  this  will,  hut  he  is  not  a  necessary 
witness  in  the  usual  legal  acceptation  and  meaning 
of  the  term.  Mr.  Parkes  is  undoubtedly  an  Im- 
portant witness ;  he  is  the  drawer  of  the  will ;  he 
received  the  instructions  from  the  deceased  for  the 
preparation  of  the  will,  and  he  is,  therefore,  a  very 
material  witness ;  and  it  may  be  that,  without  Mr. 
Parkes'fl  evidence,  the  case  of  the  executors  cannot 
be  sustained,  and  so  he  is  a  necessary- witness  in  this 
particular  case.  But  he  is  not  so  important  in  con- 
templation of  law ;  it  cannot  be  said  that  a  will 
cannot  he  established  without  the  evidence  of  the 
drawer  of  the  will,  because  there  may  be  the  sub- 
scribing witnesses,  or  other  persons,  who  were  pre- 
sent at  the  time  be  read  the  will ;  so  there  is  no 

(a)  Vol.  1.  p.  in.  1 
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necessity y  in  a  general  view,  for  the  examination  of       1838. 
Mr.  Parkes,  however  important  his  evidence  may  February  27th. 
be  under  the  particular  circumstances  of  the  case      hI^^bt 
before  the  Court ;  and  instances  are  given  by  Mr.        f^^^ 
Pliillipps  and  Mr.  Starkie  as  to  who  are  considered     ^^l^ 
necessary  witnesses ;  as,  for  example,  where  a  party 
is  robbed,  and  brings  his  action  against  the  hun- 
dred ;  in  his  action  he  is  permitted  to  prove  the 
robbery  and  the  extent  of  his  loss,  because,  under 
the  circumstances  of  the  case,  no  other  witness  was 
able  to  prove  this.     But,  in  respect  to  other  circum- 
stances,  he  is  not  admitted  to  prove  them ;  such  as 
that  the  place  in  which  he  was  robbed  was  within  a 
particular  hundred,  because  other  witnesses  could 
prove  that  as  well  as  himself. 

Under  these  circumstances,  I  am  of  opinion  that 
Mr.  Parkes  is  not  a  competent  witness,  and  accord- 
ingly I  reject  his  evidence;  and  perhaps  it  is  as 
well  that  the  matter  should  be  so  left,  considering 
the  situation  in  which  he  is  placed ;  it  will  remove 
from  the  Court  what  it  has  always  felt  to  be  a  great 
inconvenience,  that  is,  when  the  Court  has  to  derive 
the  principal  evidence  in  the  cause  from  a  party 
who  has  had  the  conduct  of  the  cause.  I  say 
nothing  as  to  this  particular  case  ;  but,  as  a  general 
rale,  it  is  desirable  that  the  drawer  of  the  will,  and 
the  attesting  witness  of  the  will,  should  not  be  the 
person  who  has  the  management  and  conduct  of  the 
cause ;  who  retains  and  instructs  the  proctor  and  ex- 
amines the  witnesses. 

I  am  of  opinion  that  the  evidence  of  Mr.  Parkes 
cannot  be  received,  and  that  it  is  my  duty  to  reject 
it. 
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Febniarj  27tii.  Parkes,  the  proctor  of  the  executors  protested  of  an 
nliillBr     appeal ;  but  the  Court,  considering  the  whole  hear- 
ing of  the  cause  to  be  one  act,  under  the  anthority 
of  Barry  v.  Butlin  (a),  before  the  Judicial  Committee 
of  the  Privy  Council,  and  that  the  rejection  of  Mr. 
Parkes's  evidence  was  not  an  appealable  grievance, 
intimated  its  intention  of  proceeding  with  the  cause, 
and  suggested  to  the  counsel  of  the  executors  that 
they  would  not  prejudice  their  right  of  appeal  by 
proceeding  with  the  argument. 

On  a  subsequent  day,  the  Queen's  Advocate  and 
PhilUmore  prayed  that  the  cause  might  stand  over, 
contending  that  the  present  was  an  appealable 
grievance,  and  submitting  that  the  Court  ought 
not  to  proceed  to  give  sentence. 

Sir  Herbert  Jekker. 
If  this  is  an  appealable  g^evance  you  must  pre- 
sent your  petition  on  your  own  responsibility ;  I 
am  not  to  determine  whether  this  is  a  grievance :  I 
see  no  distinction  between  this  case  and  that  of 
Barry  v.  Butlin. 

The  Court  refused  to  allow-  the  cause  to  stand 
over,  and  Luihington  and  Addanu  continued  th^ 
argument  against  the  will. 


BCtrchTth. 


The  cause  was  again  called  on,  and  the  counsel 
for  the  executors  not  appearing,  the  parties  were 
called  in  the  usual  way ;  the  proctor  of  the    execn- 


(«)  1  Moore'g  P.  C.  Cases,  98. 
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ton  then  alleged  that  he  had  presented  a  petition 
of  appeal,  and  that  the  petition  had  been  answered. 
The  Court,  however,  directed  the  cause  to  be  pro- 
ceeded  with,  and  finally  pronounced  against  the 
validity  of  the  will. 
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COODB. 


1838. 


This  was  a  case  of  divorce,  by  reason  of  adultery, 
brought  by  Lieutenant  Henry  Cood  or  Coode, 
R.  N«,  against  Jane,  his  wife. 

The  libel  pleaded,  that  in  1823,  Mr.  Cood  being 
master's  mate  in  his  Majesty's  ship  Pyramus,  then 
on  the  West  India  station,  paid  his  addresses  in 
the  way  of  marriage  to  Jane  Durkin,  widow  of 
James  Durkin,  a  warrant  officer  (carpenter)  of  the 
said  ship,  and  who  had,  since  his  death,  remained 
on  board  the  Pyramus ;  that  on  the  1 1th  of  August, 
1823,  Mr.  Cood  having  obtained  leave  of  his  com- 
mander. Captain  Newcombe,  went  on  shore  at 
Barbadoes,  with  Jane  Durkin,  and  they  were  mar- 
ried at  a  private  loc^ng-house,  in  Bridge  Town, 
in  the  parish  of  St.  Michael,  by  the  Rev.  Wm. 


March  23rd. 

DiTorce  for 
•dnltery. 

A  husband, 
who,  upon  the 
diflcovtfy  of 
his  wife's  adal- 
tery,  com- 
mences a  snit 
against  her  for 
divorce,  bat 
abandons  such 
snit  through 
want  of  funds 
to  carry  it  on, 
is  not  thereby 
barred  from 
seeking  a  di- 
vorce at  a  sub- 
sequent period. 
A  collated  copy 
of  an  entiy  in 
the  marriage 
register  at  Bar- 
bMoes  admit- 
ted as  evidence. 
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Garnett,  the  rector  of  the  parish,  in  the  preseDceof 
Mr.  Wm.  Duke,  a  lieutenant  of  the  Pyramus,  in 
pursuance  of  a  license  for  that  purpose  from  the 
secretary's  office  of  the  governor ;  an  entry  of  the 
marriage  being  made  in  the  register  book  of  the 
parish,  of  which  a  copy  was  exhibited.    The  libel 
went  on  to  plead  that  Mrs.  Good  came  to  England 
in  1828,  after  the  parties  had  cohabited .  abroad  as 
husband  and  wife ;  that  Mr.  Good  remained  abroad 
from  October  1828  till  October  1830,  absent  from 
his  wife ;  and  that  during  that  time  she  formed  a 
criminal  connexion  with  a  man  unknown,  in  Lon- 
don, became  pregnant,  and  was  delivered  of  a  still 
born  child,  at  Portsea,  in  March  1830;  that  these 
facts  were  not  known  to  Mr.  Good,  till  after  his  ar- 
rival in  this  country,  in  October  1830 ;   that  in 
1830,  he  commenced  proceedings  against  his  wife 
in  the  Court  of  the  Dean  and  Ghapter  of  West- 
minster ;  but  that  having  in  the  said  year,  sustained 
a  loss  of  nearly  the  whole  of  his  property,  in  con- 
sequence of  a  relative,  who  was  indebted  to  him  in 
the  sum  of  eleven  hundred  pounds,  having  become 
a  bankrupt,  and  having,  in  conjunction  with  a  co- 
trustee of  certain  funded  property,  of  considerable 
amount  belonging  to  him,  (Mr.  Good,)  sold  out  the 
same,  and  applied  the  proceeds  thereof  to  his  or 
their  own  use,  he  (Good)  was  obliged  to  abandon 
the  said  proceedings  for  want  of  sufficient  pecuniary 
means  to  bear  the  expenses  of  the  same,  he  having, 
at  that  time,  no  other  property  than  the  moiety  of 
the  proceeds  qf  a  small  leasehold  house,  amounting 
to  the  sum  of  fifteen  pounds  or  thereabouts  yearly, 
and  his  half-pay  as  a  lieutenant  in  the  Royal  Navy, 
amounting  to  ninety-one  pounds  yearly,  and  that 
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he  had  never,  at  any  time  since  the  said  period,       18S8.' 
acquired  any  further  or  other  property,  save  the    Mvcb  23rd. 
sum  of  three  hundred  pounds  or  thereabouts  re- 
ceived by  him  in  sundry  payments,  on  account  of 
the  said  trust  stock. 

It  was  further  pleaded,  that  after  the  abandon- 
ment of  the  proceedings,  Mr.  Coode  was  induced, 
for  the  purpose  of  avoiding  claims  and  suits  from  the 
creditors  of  his  wife,  to  enter  into  a  deed  of  separa- 
tion with  her,  whereby  he  agreed  to  allow  to  her, 
and  hath  continued  to  allow  and  pay  to  her,  for  her 
separate  maintenance,  the  annual  sum  of  twenty 
pounds  (she  being  in  addition  thereto  entitled  to  a 
government  pension  of  twenty-five  pounds  per  an- 
num, as  the  widow  of  James  Durkin,  deceased.) 

The  principal  point  in  question  before  the  Court, 
was  the  sufficiency  of  the  proof  of  thje  marriage. 
Lieutenant  Duke  was  dead,  and  the  Rev.  Mr.  Gar- 
nett,  the  rector,  could  not  identify  the  parties. 
The  copy  exhibited  of  the  entry  of  the  marriage, 
was  to  the  following  effect : — 


*'  Barbadoes 


Parish  of  St.  MtchasL 


1823. 
August  11. 


MARRIAGES. 

Henry  Coode  to 
Jane  Durkin. 


99 


"  The  above  is  a  true  extract  from  the  register  of 
the  above  parish,  given  under  my  hand,  this  17th 
August,  1837.    To  all  whom  it  may  concern. 

W.  Garnett,  Rector.*' 


This  signature  was  attested  by  a  notarial  certifi-^ 
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cate  from  Mr.  Edward  Hooper  Senhouse,  acting 
secretary,  and  in  that  capacity  exercising  the  office 
of  sole  notary  public  of  the  island  of  Barbadoes. 

Captain  Newcombe,  who  was  examined  as  a  wit- 
ness, had  no  doubt  the  certificate  related  to  the  mar- 
riage in  question,  and  that  the  parties  were  married ; 
he  believed  that  the  signature  "  W.  Gamett,"  was 
the  real  signature  of  the  rector  of  the  parish  of  St 
Michael,  Barbadoes.     He  deposed  that  he  (the  wit- 
ness) applied,  at  Mr.  Coode's  request,  to  the  gover- 
nor of  the  island  for  a  special  license  for  the  mar- 
riage, and  had  no  doubt  that  it  was  granted ;  that 
the  parties  on  returning  to  the  Pyramus,  owned 
and  acknowledged  themselves  to  be  roan  and  wife, 
cohabited  as  such,  and  were  so  treated. 

The  parties  did  not  subscribe  the  register. 


Addams  and  Cfurteis^  for  the  husband. 

The  only  point  seems  to  be,  whether  there  is 
sufficient  proof  of  the  marriage  of  the  parties? 

The  only  witness  living  who  was  present  at  the 
marriage,  is  Mr.  Gamett,  the  Minister,  who  can 
not  identify  the  parties,  the  marrii^e^  therefore, 
must  be  proved  as  if  all  the  parties  present  were 
dead..    The  copy  of  the  register  which  is  exhibited, 
although   not  a  collated   copy,  may  be  taken  in 
supply  of  proof,  the  signature  of  the  minister  is 
proved  to  be  in  his  handwriting ;  the  register  is 
a  public  document,  registers  of  marriages  being 
directed  to  be  kept  by  the  law  of  the  colony  (a). 

(a)  And  whereas  it  hath  been,  and  still  is,  a  laudable  con8tituiion»  and 
custom  of  our  native  country  to  have  in  every  parish,  a  true  and 
perfect  register  kept  of  all  christenings,  marriages  and  burials,  and 
the  names  of  all  such  fairly  entered  in  the  same,  and  the  day  and 
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The  question  is,  whether  there  is  not  sufficient  proof 
of  the  marriage,  under  the  case  of  Rex  v.  Bramp- 
ton ?  (a)  In  Morris  v.  Miller,  (b)  which  was  an 
action  for  criminal  Conversation,  the  question  was, 
whether,  in  order  to  support  the  action,  there  must 
not  be  proof  of  an  actual  marriage  ?  the  fact  being, 
that  the  parties  were  married  at  May  Fair  Chapel, 
and  the  register  or  books  could  not  be  admitted  in 
evidence,  the  minister  (Keith)  had  been  transported, 
and  the  clerk  was  dead.  But  cohabitation,  name, 
and  reception  were  proved,  and  Lord  Mansfield 
said  :  **  Proof  of  the  actual  marriage  is  always  used 
and  understood  in  opposition  to  proof  by  cohabi- 
tation, reputation,  and  other  circumstances  from 
which  a  marriage  may  be  inferred/'  In  such 
actions  there  must  be  proof  of  a  marriage  in  fact, 
as  contrasted  to  cohabitation  and  reputation  of  mar- 
riage arising  from  thence.  Perhaps  there  need  not 
be  strict  proof  from  the  register  or  by  a  person  pre- 
sent; but  strong  evidence  must  be  had  of  the  fact,  as 
by  a  person  present  at  the  wedding  dinner,  if  the  re- 
gister  be  burnt,  and  the  minister  and  clerk  are  dead. 
Here  Captain  Newcombe  st|ites  that  the  parties  re- 
turned on  board  as  married  persons,  and  that  they 

year  annexed*  which  hath  been,  and  is  found  to  be  of  much  advan- 
tage to  posterity;  be  it  therefore  enacted,  published,  and  ordained,  by 
the  president,  council,  and  assembly,  and  by  the  authority  of  the 
same,  that  after  the  publication  hereof  as  a  duty  incumbent  on  every 
minister  in  his  respective  parish  within  this  island,  he  do  keep  a 
true  and  ftdthful  register  of  all  and  singular  the  christenings,  mar- 
liages  and  burials  within  theii^ respective  parishes;  the  church^ 
wardens  of  every  parish  to  provide  a  large  book  fit  for  the  keeping  of 
the  said  register,  and  enter  both  the  christian  and  the  surname  of 
each,  togeUier  with  the  day  and  year  expressed,  and  send  a  certificate 
of  the  same  to  the  Secretary's  office,  in  the  month  of  March,  yearly, 
there  to  remain  on  record. — Law  of  1661. 

(a)  10  East,  282.  iff)  4  Burr.  2057. 
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^^^'      were  always  treated  as  man  and  wife.    This  is  strong 
March  23rd.  evidence  of  the  fact. 

COOOB 

CooDE.  The  Court. 

Lord  Mansfield  puts  iff  on  the  supposition  that 
the  other  proof  is  impossible. 

Addams. — The  party  has  given  all  the  evidenee 
that  can  be  reasonably  required  of  him,  tiemo  tenetur 
cid  impombUe.  If,  however,  there  is  any  difficulty 
on  this  point,  we  would  pray  the  Court  to  rescind 
the  conclusion  of  the  cause,  in  order  that  further 
proof  may  be  given  of  the  copy  of  the  entry  of  the 
marriage ;  for  since  the  cause  was  set  down  for 
hearing  the  party  has  received  a  collated  copy  of 
the  entry  from  a  gentleman  who  is  just  arrived 
from  Barbadoes. 

The  Queen* s  Advocate^  and  Haggard  for  the  wife. 

No  case  has  been  pointed  out  in  which  a  divorce 
has  been  pronounced  for,  unless  there  had  been 
proof  of  the  fact  of  marriage.    The  circumstances 
stated    by  Captain    Newcombe  go  to  prove   the 
identity  of  the  parties,  supposing  there  had  been 
legal  proof  of  the  fact  of  marriage ;  but  they  are 
insufficient  as  a  foundation  for  a  divorce.  The  Court 
requires  the  best  evidence  that  can  be  obtained. 
As  to  the  entry  itself  it  is  a  question  whether  it  could 
be  received  as  evidence.     Fleet  entries  cannot  be 
received.     Books    kept    under    public    authority 
in  this  country  may  be  received;  but  this  would 
be  the  first  instance   of   books  kept  in    foreign 
countries  (and  Barbadoes   for  -this   purpose   is  a 

(a)  1  Esp.  353. 
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foreign  country)  being  received.     In  Leader  v.  Bar-       18S8. 


ry»  (a)  Lord  Kenyon  rejected  an  examined  copy    March  asfd. 
of  a  register  of  marriage  in  the  Swedish  Ambas-       coodb 
sador's  chapel  at    Paris;  but  supposing  the  copy      ^^*^| 
of  the  register  to  be  evidence,  it  must  be  proved  in 
the  regular  way ;  a  copy  certified  under  the  hand 
of  the  clergyman  is  not  sufficient ;  it  must  be  proved 
to  have  been  collated  with  the  original. 

Assuming,  however,  the  proof  of  the  marriage 
to  be  sufficient,  what  has  been  the  conduct  of  the 
husband?  He  alleges  that  his  wife  had  an  illegiti- 
mate child  in  March  1830,  and  that  he  knew  it  in 
October  or  November  1830,'and  that  he  commenced 
a  suit  against  her ;  but  he  abandoned  that  suit  in 
January  1831,  and  although  he  assigns  his  poverty 
as  the  ground,  it  does  not  appear  that  he  is  worth 
one  shilling  more  now  than  then.  But  he  entered 
into  an  agreement  to  make  his  wife  an  allowance, 
which  it  is  his  object  to  get  rid  of. 

The  Court. 
My  impression  is,  that  the  deed  would  remain  the 
same  if  a  divorce  be  pronounced. 

Judgment. 

Dr.  LUSHINGTON. 

Assuming  for  the  present  purpose,  that  the  mar- 
riage is  proved,  and'  it  being  admitted  that  there  is 
satis&ctory  evidence  of  the  adultery  charged  against 
Mrs.  Coode,  distinguishing  this  part  of  the  case 
from  the  other,.  I  go  to  the  next  branch  of  it, 
namely,  whether  Lieutenant  Coode,  in  consequence 
of  the  lapse  of  time  between  the  period  when  the 

(a)  1  Esp.  353. 
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adultery  first  came  to  his  knowledge  and  the  com- 
mencement of  this  suit,  can  be  properly  debarred 
from  the  remedy  he  prays. 

It  has  been  argued ,  on  the  part  of  Mrs.  Coode, 
that  she  has  been  exposed  to  considerable  disadvan- 
tage by  losing  a  possible  opportunity  of  recriminat- 
ing against  her  husband ;  that  it  is  possible  some 
evidence  may  have  thereby  been  lost.     I  observe 
that  this  is  the  suggestion  of  counsel  only,  and  is 
not  supported  by  anything  which  appears  in  the 
evidence,  or  that  there  is  anything  bearing  upon  it 
in  any  of  the  circumstances  of  the  case.     The  prin- 
ciple of  this  Court,  and  of  all  Courts,  is,  that  the 
husband  ought  to  proceed  with  such  celerity  as  the 
case  admits  of,  to  obtain  the  remedy  he  seeks ;  bat 
I  conceive  it  is  also  settled,  that  if  any  circumstances 
occur  which  reasonably  prevent  him  from  pioceed* 
ing,  he  is  not  thereby  debarred  from  doing  so  at  a 
time  more  convenient  to  him. 

In  Best  V.  Best,  (a)  there  was  a  considerable 
lapse  of  time  between  the  adultery  and  the  suit; 
but  the  Court  was  satisfied  with  the  reasons  assigned 
for  the  delay  by  Mr.  Best,  in  an  affidavit,  and  al- 
lowed the  case  to  proceed.     It  appears  in  this  case 
that  Mr.  Coode  is  a  lieutenant  of  the  navy,  and  on 
half-pay,  and  when  he  commenced  the  suit  in  the 
Court  of  the  Dean  and  Chapter  of  Westminster,  he 
had  no  other  property.     Now,  the  marriage  having 
taken  place  at  Barbadoes,  and  the  adultery  being 
committed  in  this  country,  he  would  have  incurred 
considerable  expense,  before  his  object  could  have 
been  effected,  if  his  wife  had  resisted  the  suit.     I 
think  it  abundantly  probable  that,  if  the  suit   had 
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gone  on,  and  the  wife  had  opposed  it,  the  expense 
would  have  been  beyond  his  means.  I  should  have 
more  difficulty  if  I  could  be  satisfied  that  the  wife 
can  have  been  in  any  degree  prejudiced  by  the 
delay ;  if,  for  instance,  any  benefit  secured  to  the 
wife  would  be  annulled  by  a  sentence  of  divorce. 
But  I  apprehend  there  is  no  just  ground  for  this 
opinion.  In  Thurlow  o.  Thurlow,  the  same  thing 
occurred,  but  a  divorce  was  pronounced,  and  the 
trustees,  under  the  deed  of  separation,  retained  the 
money  secured  by  the  deed  for  the  benefit  of  the 
wife,  under  the  opinion  of  the  whole  of  the  Court 
of  King's  Bench,  (a)  I. am,  therefore,  satisfied 
that  the  husband  had  a  right  to  proceed,  and  the 
only  point  is,  whether  the  marriage  is  established 
by  the  evidence  in  the  cause  ?  and  that  question  is 
of  very  great  importance  indeed. 

In  this  case,  or  arising  out  of  the  circumstances 
of  the  case,  many  considerations  occur  as  to  what 
the  Court  would  deem  sufficient  evidence  of  mar- 
riage  to  entitle  a  party  to  proceed  in  a  suit  for 
adultery,  and  to  support  a  sentence  of  divorce.  I 
do  not  know  that  there  is  in  the  books  any  express 
authority  for  the  quantum  and  species  of  evidence. 
But  ought  the  Court  to  be  stopped  from  doing 
justice  because  it  has  no  legal  precedent,  or  be  de- 
barred by  technical  rules  ?  The  Court  must  not 
forget  that  Great  Britain  has  colonies  of  its  own,  as 
well  as  cessions  from  other  powers  ;  that  since  the 
peace,  the  inhabitants  of  this  country  have  resorted 
in  great  numbers  to  foreign  countries,  and  that  a 
great  many  marriages  have  been  celebrated  on 
the  continent,  as  well  as  in  the  colonies,  and  I 
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(a)  Jee  v.  Thurlow,  2  Bam.  &  Cr.  547. 
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•  1838.  should  be  sorry  to  lay  down  as  an  absolute  rule, 
March  23rd.  from  whicH  there  should  be  no  deviation ;  that,  in 
every  case,  I  ought  to  require  the  same  strictness  of 
proof  as  in  this  country. 

The  first  question  is,  whether,  laying  aside  the 
certificalte  of  Mr.  Garnett,  there  is  evidence  sufficient 
to  satisfy  me  that  there  hds  been  a  marriage. be- 
tween these  parties.  What  is  the  nature  of  that 
evidence?  It  is  the  testimony  of  Captain  New- 
combe,  the  commander  of  the  vessel,  who  states 
that  he  was  perfectly  aware  of  the  parties'  intention 
to  marry ;  that  he  wrote  to  the  governor  to  obtain 
a  special  license  for  their  marriage,  aofi  that,  after 
the  marriage  was  supposed  to  have  taken  place, 
they  returned  to  the  ship  as  man  and  wife,  and 
were  so  treated. 

I  will  uot  determine,  unless  driven  to  it,  that  such 
evidence  as  this  is  alone  sufficient  proof  of  a  mar- 
riage, though  I  am  perfectly  aware  of  the  great  in- 
convenience which  would  arise  from  laying  down  a 
fixed  rule ;  but  there  is  other  evidence. 

A  paper  is  produced  of  the  following  kind  :  it  is 
a  printed  paper,  headed  *'  Barbadoes,  parish  of  St 
Michael,"  and  purports  to  be  an  entry  of  a  mar- 
riage on  the  11th  August,  1823,  between  Henry 
Coode  and  Jane  Durkin,  certified  to  be  a  true  ex- 
tract from   the  register  of  that  parish.     "  Given 
under  my  hand,   the  17th  August,  1837.     To  all 
whom   it    may  concern.      W.  Garnett,    Rector." 
And  on  the  other  side  is  a  notarial  certificate  as  to 
the  handwriting  of  the  Reverend  Mr.  Garnett. 

Let  us  consider  the  difierent  circumstances  under 
which  certificates  of  this  kind  would  come  from 
places  out  of  England.  They  may  come  from 
foreign  countries,  or  from  places  subject  to  Great 
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Britain  ;  they  may  come  from  the  Elast  Indies  or  18^8. 
the  West  Indies ;  from  colonies  where  the  same  M»reb  asrd 
law  prevails  as  in  England  ;  or  from  colonies  where  cmdi 
there  is  a  different  system  in  its  rules  and  general  ^^^ 
principles,  as  Barbadoes,  Saint  Lucie,  Trinidad,  or 
Demarara,  in  each  of  which  there  is  a  different 
system  of  law.  It  is  not  necessary  to  say  what  I 
should  do  with  any  certificate  from  Demarara, 
Trinidad,  or  Saint  Lucie.  Befofe  I  did  so,  I  must 
consider  what  law  prevailed  there — Dutch  law, 
Spanish  law,  or  French  law.  But  this  certificate 
comes  from  Barbadoes,  one  of  the  oldest  British 
settlements  in  that  part  of  the  world,  and  where  the 
old  English  law  prevails,  and  unless  altered  by 
some  enactment  of  the  British  Parliament,  or  of  the 
House  of  Assembly  there,  with  the  consent  of  the 
Crown,  the  marriage  law  of  that  island  is  the  same 
as  it  was  in  England  before  Lord  Hardwicke's  Mar- 
riage Act.  Then  the  question  arises,  whether,  sup- 
posing a  certificate  to  be  produced,  which  had  been 
duly  collated  with,  and  proved  to  have  been  a  copy 
or  extract  from  a  marriage  register  kept  in  the 
colony,  and  on  the  authority  of  an  act  of  Parlia- 
ment, or  of  the  House  of  Assembly,  how  I  should 
treat  such  a  document  ? 

In  the  first  place,  this  document  is  no  such  thing  ; 
what  it  purports  to  be  is  this — a  copy  of  the  regis^i . 
ter,  but  it  is  not  pretended  to  have  been  collated.' 
with  the  original  document,  which  is  in  existence: 
it  is  signed  by  the  rector,  whose  signature  is  veri- 
fied by  Mr.  Senhouse,  the  acting  Secretary  at  the 
island.  It  is  clear  that  this  cannot  be  legal  evi-  'i 
dence ;  it  amounts  to  no  more  than  written  hear- 
say. 
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COODB 
COODB. 


But  it  i9  stated  that  there  is  a  collated  copy  in 
this  country,  and  which  may  be  produced  if  the 
Court  would  rescind  the  conclusion  of  the  cause,  in 
order  to  receive  this  evidence.  I  do  not  know  that 
I  am  bound,  in  this  stage  of  the  cause,  to  give  my 
opinion  as  to  the  effect  of  receiving  such  a  collated 
copy  ;  but  as  it  may  save  the  party  expense,  I  do 
not  hesitate  in  delivering  my  opinion. 

The  only  point  on  which  I  have  to  speak  is,  the 
effect  of  such  a  copy  of  a  register  kept  by  the  au- 
thority of  the  law  of  the  colony  where  the  marriage 
took  place,  that  law  being  English  law. 

In  Huet  V.  Le  Mesurier  (a),  a  copy  of  a  register 
of  baptism  in  Guernsey  was  not  admitted,  because . 
it  did  not  appear  by  what  authority  the  register  was 
kept.      Supposing   it  to   have  been   proved  that 
Guernsey  was  part  of  the  diocese  of  Winchester  (as 
it  is),  and  that  by  ancient  canon  a  register  was  re- 
quired to  be    kept  there,  different  considerations 
might  have  applied  to  that  case,   in  my  opinion ; 
for  I  am  of  opinion  that  there  is  no  ground  of  dis- 
tinction, supposing  the  register  bad  been  kept  by 
the  order  of  a  competent  authority,  between  regis- 
ters kept  in  Guernsey  and  in  this  country.    The 
case  referred  to  by  the  Queen's  Advocate,  Leaders. 
Barry,  does  not  interfere  with  any  opinion  I  am 
about  to  pronounce.    There  Lord  Kenyon  refused 
to  receive  an  examined  copy  of  a  register  of  mar- 
riage in  the  Swedish  Ambassador's  Chapel  at  Paris, 
for  a  reason  which  does  not  apply  to  an  examined 
copy  of  a  register  kept  by  British  authority :  the 


(a)  I  Cox,  276. 
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whole  distinction  lies  between  a  copy  of  a  foreign 
register  and  a  copy  of  a  British  register. 

It  should  be  recollected  that  the  greatest  possible 
inconvenience  would  arise  if  the  rule  were  to  be 
pressed  too  far,  of  requiring  that  the  clergyman 
who  celebrated  the  marriage  in  such  a  case  should 
be  examined,  he  being  the  only  pe^n  living  who 
was  present  at  it.  Recollecting  that  marriages 
take  place  in  the  East  Indies,  and  that  considerable 
delay  must  arise,  and  perhaps  deaths  might  happen, 
before  a  marriage  could  be  so  proved  ;  recollecting 
also  that  we  have  settlements  in  Africa,  I  think  it  is 
too  much  to  lay  down  as  a  positive  rule,  which  must 
never  be  relaxed,  that  some  person  present  at  the 
marriage  must  be  examined,  in  order  to  establish 
its  legality. 

The  counsel  for  Lieutenant  Coode  have  referred  to 
one  of  the  laws  of  the  island  of  Barbadoes,  which  law 
must  have  received  the  sanction  of  the  Crown,  and 
that  enactment  is  of  the  first  importance.  By  that 
law  registers  of  christenings,  marriages,  and  burials 
are  directed  to  be  kept  in  the  different  parishes, 
under  a  penalty.  I  apprehend  that  the  House  of  As- 
sembly had  ample  authority  by  the  Constitution  to 
pass  that  act,  and  that  it  must  have  received  the 
sanction  of  the  Crown,  whereby  it  became  a  part  of 
the  law  of  the  island.  I  see,  therefore,  no  reason,  sa- 
tisfactory to  my  mind,  why ,  under  the  circumstances, 
I  should  not  be  justified  in  receiving  such  examined 
copy  of  the  register  as  evidence  of  the  marriage ; 
and  I  am  not  aware  of  any  case  in  which  it  has 
been  laid  down,  that  where  a  register  is  kept  in 
any  colony  under  English  law,  an  examined'copy 
of  such  register  is  not  evidence. 
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I  think,  therefore,  on  the  whole,  that  I  am  bound 
to  receive  the  collated  copy,  and  I  think  the  evi- 
dence produced  in  the  cause  will  satisfy  me,  on  the 
production  of  the  collated  copy,  lis  to  the  marriage, 
the  identity  of  the  parties,  and  the  adultery,  and 
that  I  should  be  bound  to  pronounce  for  the  divorce. 

I  therefore  rescind  the  conclusion  of  the  cause,  in 
order  to  receive  this  evidence,  the  party  at  the  same 
time  pleading  the  law  of  Barbadoes,  directing  regis- 
ters to  be  kept. 

The  Court,  on  the  further  evidence,  pronounced 
for  the  divorce. 
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HoBBs  against  KviQUT. 

On  the  admission  of  an  Allegation. 

Joseph  Hobbs,  deceased,  died  on  the  7th  o( 
March,  1838;  leaving  a  widow  and  one  child;  on 
the  day  after  his  death,  there  were  found  in  a 
drawer  of  his  writing  desk,  the  following  testamen- 
tary papers;  a  will,  dated  the  19th  of  Januaryi 
1835,  with  three  codicils,  written  upon  the  same 
and  after  the  papcr ;  the  first  without  date,  the  other  two  dated 
imcnr*'^'  the  26th  of  February,  1837;  from  this  wUl  which 
therefrom  his     had  bccu  cjiecuted  in  the  presence  of  two  witnesses, 

signature.  ^ 

Held,  First, 

that  the  effect  of  such  act  was  to  be  considered  with  reference  to  the  provnioiis  of  the  staU 

1  Vict.  C.26 ;  the  34th  section  of  that  statute  enacting,  that  the  act  "  shall  not  eiteod  to  anj  «01 

made  before  the  Ist  of  January,  1838,**  not  applying  to  any  act  done  to  a  will  after  that  dais. 

Secondly,  that  the  cutting  out  the  signature  amounted  to  a  revocation  of  the  will  under  the  tems 

"  tearing  or  otherwise  destroying  the  same,"  in  the  20ih  section  of  the  statute. 


A  party  duly 
executed  a 
will  in  1835, 
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the  signature  of  the  deceased  was  cut  out ;  in  other       1S88. 
respects  it  was  uninjured ;  there  was  also  found  a    Jum  i9th. 
will  dated  the  17th  of  February,  1838,  signed  by       h^ 
the  testator,  but  not  attested  by  witnesses,  which      ^m. 
was  consequently  invalid,  by  reason  of  the  statute 
1  Vict.  c.  26. 

An  allegation,  propounding  the  will  of  1835, 
with  the  codicils  thereto,  was  brought  in  on  behalf 
of  Mr.  C.  W.  Knight,  one  of  the  executors,  which 
was  opposed  on  the  part  of  the  widow. 

This  allegation,  after  pleading  the  making  and 
execution  of  the  will  in  question,  set  forth  circum- 
stances and  declarations  of  the  deceased,  in  order 
to  show,  that  it  was  in  a  perfect  state  until  after  the 
1st  of  January,  1838,  (when  the  act,  1  Vict.  c.  26, 
came  into  operation)  ;  and  it  also  pleaded  the  will 
of  the  17th  of  February,  1838,  to  be  in  the  de- 
ceased's handwriting,  and  that  at  the  date  thereof, 
and  sometime  prior  thereto,  he  well  knew  that  two 
attesting  witnesses  were  requisite,  in  order  to  give 
validity  to  any  will  made  or  executed  after  the 
31st  of  December  1837,  and  that  at  different  times 
in  the  present  year  (1838)  prior  to  the  said  17th  of 
February,  he  so  declared  or  expressed  himself,  to 
or  in  the  presence  of  clivers  credible  persons. 

PhiUmore  opposed  the  admission  of  the  alle- 
gation, on  two  grounds.  First,  that  the  stat.  1  Vict, 
c.  26,  did  not  apply  to  this  case,  and  that  under  the 
old  law,  the  will  was  clearly  revoked.  Secondly,  that, 
supposing  the  act  1  Vict,  to  apply  to  the  present 
question,  the  excision  of  the  name  of  the  testator 
amounted  under  that  statute  to  a  revocation  of  the 
will. 
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1888,  With  respect  to  the  first  point.     The  words  of 

June  19th.  the  34th  section  of  the  act  are  clear,  and  seem  to 
a^h!st  be  capable  of  but  one  construction ;  it  is  expressly 
Knioht.  enacted  in  that  clause,  *'  that  this  act  shall  not 
extend  to  any  will  made  before  the  first  of  January, 
one  thousand  eight  hundred  and  thirty-eight"  It 
is  plain,  from  these  words,  that  the  legislature  in- 
tended to  leave  all  wills  made  before  the  1st  of 
January  in  the  same  situation  iLs  if  the  act  had 
never  passed  ;  there  is  no  limitation  in  the  words, 
and  the  Court  cannot  restrain  the  meaning  of  a 
statute,  the  words  of  which  are  so  clear  and  unam- 
biguous ;  if  the  act  does  not  apply  to  this  case, 
there  can  be  no  doubt  that  the  will  is  revoked. 

But,  secondly,  supposing  the  act  to  apply,  still 
this  instrument  is  revoked ;  the  twentieth  section  of 
the  act  provides,  ^'  that  no  will  or  codicil,  or  any 
part  thereof,  shall  be  revoked,  otherwise  than  as 
aforesaid  (that  it  is  as  enacted  in  the  eighteenth 
section),  or  by  another  will  or  codicil  executed  in 
manner  hereinbefore  required,  or  by  some  writing 
declaring  an  intention  to  revoke  the  same,  and  exe- 
cuted in  the  manner  in  which  a  will  is  hereinbefore 
required  to  be  executed,  or  by  the  burning ^  tearing, 
or  otherwise  destroying  the  same^  by  the  testator  or 
by  some  person,  in  his  presence,  and  by  his  direc- 
tions, with  the  intention  of  revoking  the  same ;" 
now,  supposing  that  cutting  should  be  held  not  to 
fall  within  the  term  tearing^  under  this  clause ;  but 
which,  if  it  were  so  held,  would  le^d  to  great  ab- 
surdities, still  there  can  be  no  doubt  but  that -this 
will  is  revoked  under  the  terms  oth.erunse  destroying ; 
for  the  will  itself  is  destroyed  ;  there  is  no  signature 
to  it,  and  it  does  not  appear  whose  will  it  is.    A 
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will  is  DO  will  unless  it  be  signed  at  the  foot  or  end       1838. 
thereof,  which  is  not  the  case  in  this  instance.  June  i9tii. 

HOBM 

Lushington^  in  support  of  the  allegation.     This      kmIoot. 
allegation  is  admissible,  and  the  will  propounded, 
supposing  the  facts  set  forth  to  be  true,  is  entitled 
to  probate. 

Two  objections  have  been  taken  ;  first,  that  the 
statute  1  Vict.  c.  26,  does  not  apply  to  this  case ; 
secondly,  if  that  act  does  apply,  that  what  has  been 
done  to  the  will  in  question  amounts  to  a  revocation. 
(As  to  the  first  point,  he ,  contended  to  the  effect  of 
the  observations  in  the  judgment  of  the  Court.) 

With  regard  to  the  second  point,  under  the 
present  act  of  Parliament,  a  will,  when  once  made, 
cannot  be  revoked,  except  in  the  manner  pointed 
out  by  the  statute.  The  only  modes  of  revocation 
permitted  by  the  statute  are  (except  by  other  means 
which  do  not  apply  to  this  case)  by  burning j  tear^ 
inffy  or  otherwise  destroying.  Under  the  Statute  of 
Frauds  there  were  also  the  words  obliterating  and 
cancelling,  and  these  words  being  omitted  in  the 
present  act,  the  Court  must  presume  that  they  were 
advisedly  omitted,  as  no  doubt  they  were,  in  order 
to  avoid  the  uncertainty  and  doubt  caused  by  those 
terms ;  a  will,  therefore,  to  be  revoked,  must  first 
be  either  burnt  or  torn ;  with  respect  to  the  first, 
of  which  terms  the  recent  decision  of  the  Court  of 
Queen's  Bench,  in  the  case  of  Reed  r.  Harris,  (a) 
shews,  that  in  order  to  satisfy  that  term  there  must 
be  actual  burning,  the  intention  of  the  testator,  al- 
though perfectly  clear,  will  not  do,  unless  there  be 

(a)  6  Ad.  &  £U.  209;  S. C.  1  N.  &  P.  406. 
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some  burniDg ;  and  eo  I  should  submit  as  to  tear- 
ing, there  must  be  some  tearing ;  is  tljen  cntdng  lo 
be  considered  tearing  under  this  statute  ?  it  is  quite 
a  distinct  act ;  tearing  is  not  cutting  any  more  than 
burning ;  to  hold  otherwise  would  be  allowing 
another  mode  of  revocation  than  is  pointed  oot  by 
the  statute. 

Then  does  this  fall  under  the  termB  othenatt 
destroying?  I  submit  that  it  clearly  cannot;  the  legis- 
lature  must  have  meant  that  the  thing  itself  should 
be  destroyed ;  for  obliterating  will  not  do ;  caned- 
ling  will  not  do ;  if  the  whole  will  be  obliterated, 
that  would  not  revoke  the  instrumeot ;  can  tben  tlus 
will  be  revoked  by  cutting  out  the  name  of  the  tes- 
tator only,  which  is  so  carefully  done,  as  not  io  the 
least  degree  to  destroy  the  will  ? 

The  testator  knew  that  two  witnesses  were  neces* 
sary  to  the  validity  of  a  will,  he  intends  then  to  exe- 
cute a  new  will,  and  on  the  I7th  of  February  last, 
he,  himself,  writes  a  new  will,  and  takes  his  dgna- 
ture  off  the  old  one,  intending,  when  he  executed  th&t 
of  February,  that  the  former  will  should  then  be  re- 
voked, but  the  latter  never  having  been  completed, 
the  first  is  not  revoked.     Onions  r.  Tyrer.  (a) 

Sir  Herbert  Jbnner. 
The  purport  of  the  all^;ation,  which  now  stands 
for  admission  before  the  Court,  is  to  shew  that  the 
will  executed  by  the  deceased  in  January  1835,  re- 
mained entire  and  complete  until  after  the  com- 
mencement of  this  year  ( 1 838,)  when  the  act  of  her 
present  Majesty,  entitled  '*  An  act  for  the  amend- 
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ment  of  the  laws  with  respect  to  wills,"  came  i 
operation  :  and  the  question  is,  whether,  undei  i 
circumstances  stated  in  the  allegation,  this  w  I 
revoked?  The  admission  of  the  allegation  ; 
opposed  on  two  grounds ;  first,  that  the  act  1  "  : 
c.  26,  does  not  apply  to  this  case  at  all ;  that  the  I 
applicable  to  the  paper,  is  that  which  existed  b(  i 
the  1st  of  January,  1838.  Secondly,  that  if  i 
act  does  apply,  the  excision  of  the  signature  oi  i 
deceased  is  a  sufficient  revocation  of  the  will  ' 
reference  to  the  provisions  of  that  statute. 

On  the  other  hand,  it  has  been  argued  thai 
allegation  is  admissible  on  these  grounds. 

Firsts  that  the  act  does  apply  ; 

Secondly^  that  the  excision  of  the  name  is  n  ; 
revocation  under  the  statute,  and 

Thirdly^  that  supposing  a  will  may  be  revc  \ 
under  the  statute  by  the  excision  of  the  name  of 
testator,  still,  that  in  this  case,  the  deceased  ■ 
not  intend  to  revoke  the  will  until  a  second  i 
should  have  been  duly  executed,  which  not  hai  i 
been  done,  that  the  will  before  the  Court  rem:  i 
unrevoked. 

The  ^rst  question  then  is,  does  the  act    1  ^ 
c.  26  apply  to  this  case  ;  because  if  it  does  not 
ply,  it  is  admitted  that  the  present  will  is  revol 
Whether  the  act  does  apply,  depends  upon  the  c 
struction  to  be  put  upon  the  thirty -fourth  secti 
which  is  to  this  effect,  '*  And  be  it  further  enact 
that  this  act  shall  not  extend  to  any  will  made 
fore  the  first  day  of  January,  1838 ;"  the  r^st  of 
section  relates  to  other  purposes  which  it  \i  not  nee 
sary  to  mention.     It  cannot  be  denied  that  tb 
words  are  of  a  general  import,  and  seem  pr\ 
fade  to  be  intended  to  leave  all  wills  executed  bei 

VOL.1.  PFF 
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1888.  the  1st  of  January,  1838,  in  the  same  situation  as 
June  19th.  if  the  act  had  not  passed,  and  that  they  should  be 
H^  treated  and  dealt  with  according  to  the  law  as  it 
KNio^i  *^^^  stood,  not  only  as  to  the  manner  of  their  exe- 
cution, but  also  as  to  their  revocation  and  their 
effect  and  operation ;  and  I  confess,  on  first  looking 
at  the  act,  that  I  did  entertain  the  notion  that 
this  was  the  true  interpretation  to  be  put  upon  it; 
but  upon  further  consideration,  and  looking  at  the 
inconveniences  and  inconsistencies  which  would 
arise  out  of  such  an  interpretation,  the  Court  has 
been  induced  to  adopt  a  more  restricted  interpreta- 
tion, and  to  hold  that  the  legislature  did  not  intend 
that  wills  executed  before  the  1st  of  January  1838, 
should  be  exempted  from  the  necessity  of  complying 
with  the  provisions  of  the  statute  with  respect  to 
any  act  done  to  such  wills  after  that  time. 

Let  us  see  the  inconveniences  of  a  more  extended 
application  of  these  words.  But  for  this  clause 
every  will  made  after  the  passing  of  the  act, 
namely,  the  third  of  July  1837,  in  order  to  be 
valid  must  have  been  executed  in  the  manner  pre- 
scribed by  the  statute;  but  by  this  section,  any 
will  executed  in  the  manner  allowed  by  the  law, 
previous  to  the  passing  of  the  act,  would  be  valid, 
if  made  before  the  1st  of  January  of  this  year; 
and  it  appears  to  the  Court  that  this  clause  was 
inserted  for  the  purpose  of  the  alteration  in  the  law 
liecoming  known  before  it  should  come  into  effect; 
but  the  Court  cannot  think  that  the  legislature 
intended  that  wills  executed  before  the  1st  of 
January  1838,  should  be  subject  to  the  old  law 
'  for  an  indefinite  term,  and  that  they  might  be 
altered,  obliterated  or  interlined,  and  still  continue 
to  have  effect.     If  this  were  the  true  interpretation 
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of  the  statute,  what  would  be  the  eflFect  ?   Suppose       1838. 
a  will  executed  on  the  day  before  the  act  came     June  i9tb. 
into  operation,  that  will   would   require   neither       Hom 
witness  nor  signature,  the  consequence  would  be,      kn^oL't. 
that  the  testator,  if  he  lived  sixty  years,  might  from 
time  to  time  alter  the  will  to  any  extent ;  he  might 
remove  the  names  of  legatees  and  substitute  others, 
he  might  substitute  one  residuary  legatee  for  another, 
and  one  executor  for  another,  and  make  an  entirely 
new  disposition  of  the  property  without  the  necessity 
of  having  any  witnesses,  or  of  any  persons  being 
privy  to  the  alterations,  if  these  changes  and  al- 
terations were  capable  of  being  indentified  as  his 
act :  this  is  one  of  the  inconsistences  which  would 
arise  from  an  extended  application  of  the  34th 
section  of  the  act.     Again,  the  18th  clause  of  the 
statute  enacts,  that  a  will  shall  be  revoked  by  the 
subsequent  marriage  of  the  testator;  but  a  will 
executed  before  the  1st  of  January  1838,  would  not  ^ 
be  revoked  by  marriage  alone,  and  would  be  re-  ' 
voked  by  presumption  arising  from  an  alteration 
in  the  circumstances  of  the  testator,  contrary  to  the 
provisions  of  the  19th  section.     These  are  conse- 
quences so  inconsistent  with  the  professed  intention 
of  the  legislature,  to  place  all  wills  from  a  certain 
date  on  the  same  footing,   that  the  Court  is  of 
opinion  that  it  never  could  have  been  intended 
by  the  legislature  to  leave  wills  executed,  prior  to 
the  time  when  the  act  came  into  operation,  subject 
to  all  the  considerations  of  the  law  as  it  stood  pre- 
viously, and  therefore,  that  a  more  restricted  in- 
terpretation must  be  put  upon  the  words ;  and  the 
Court  will  hold,  until  otherwise  advised  bv  the  de- 
cision  of  a  superior  tribunal,  that  wills  executed 
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^^^'       before  the  Ist  of  January  1838,  are  subject  to  the 
June^9th.     provisions  of  the  statute  1  Vict.  c.  26,  with  respect 

HoBBs       to  any  act  done  to  them  subsequently  to  that  day. 
K^^oHi.  Assuming  then,  that  the  statute  applies  to  the 

case  before  the  Court,   the  next  question  is,  does 
the  cutting  out  of  the  signature  of  the  testator,  the 
rest  of  the  paper  remaining  entire,   amount  to  $ 
revocation  of  the  will?     In  order  to   determine 
the  effect  of  this  act  (the  excision  of  the  name  of 
the  testator)  we  must  consider  what  is  necessary  to 
create  a  valid  will  under  the  statute.     The  ninth 
section  of  the  statute  is  to  this  effect,  "That  no  will 
shall  be  valid,  unless  it  shall  be  in  writing  and  exe- 
cuted in  manner  hereinafter  mentioned  (that  is  to 
say),  it  shall  be  signed  at  the  foot  or  end  thereof 
by  the  testator,  or  by  some  other  person  in  his  pre- 
sence, and   by  his  direction ;  and  such  signature 
shall  be  made  or  acknowledged  by   the  testator, 
in  the  presence  of  two  or  more  witnesses  present 
at  the  same  time,  and  such  witnesses  shall  attest, 
and  shall  subscribe  the  will  in  the  presence  of  the 
testator;  but  no  form  of  attestation  shall  be  ne- 
cessary."    It  appears,   then,  that  the  signature  of 
the  testator  is  necessary  to  the  validity  of  a  will ; 
that  no  will  is  valid  without  it,  so  that  it  is  not 
only  a  material  part,  but  an  essential  part,  without 
which  a  will  cannot  exist. 

A  will  being  so  executed,  the  next  question  is 
how  is  it  to  be  revoked  ?  The  20th  section  provides, 
"that  no  will  or  codfcil,  or  any  part  thereof,  shall 
be  revoked,  otherwise  than  as  aforesaid"  (that  is, 
by  marriage,  under  the  1 8th  section)  or  by  another 
will,  &c.,"  which  does  not  apply  to  this  case,  "or 
by  the  burning,   tearing,  or  otherwise  destroying 
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the  same  by  the  testator,  or  by  some  person 
presence,  and  by  his  direction,  with  the  int< 
of  revoking  the  same/'    Assuming  then  tha 
act  was  done  by  the  deceased,  it  must  be  tal 
have  been  deliberately  done ;  the  effect  of  th 
is  now  to  be  considered.     The  signature  o 
testator  being,  as  I  before  said,  an  essential  pai 
will,  it  is  difficult  to  comprehend  when  that  i 
is  essential  to  the  existence  of  a  thing,  is  destr 
how  the  thing  itself  can  exist.  There  can  be  no  i 
that  if  the  name  of  the  testator  had  been  bur 
torn  out,  the  revocation  would  have  been  as  con 
as  if  the  will  had  been  torn  into  twenty  pi 
If  this  were  not  the  case,  it  would  lead  to  man 
surd  consequences.     But  it  has  been  argued, 
as  the  present  act  of  Parliament  has  pointec 
certain  modes  with  regard  to  the  revocation  of ' 
the  Court  cannot  go  beyond  the  express  tern 
the  act ;  that  the  words  being  confined  to  bun 
tearing,  or  otherwise  destroying,  omitting  the  t 
**  obliterating "   and   "cancelling"    used    in 
statute  of  frauds ;  there  must  be  an  actual  bur 
or  tearing,  or  as  to  **  otherwise  destroying,'* 
the  whole  instrument  must  be  destroyed ;  tha 
cutting,  in  the  present  case,  is  not  tearing — (t 
ing  is  out  of  the  q^uestion) — and  the  instrumen 
being  destroyed,  that  there  is  no  revocation ; 
upon  this  part  of  the  argument,  the  case  of  Doe  ( 
Reed  v.  Harris  (a)  in  the  Queen's  Bench  was  refe 
to,  in  which  the  testator  had  thrown  his  wil 
the  fire,  with  the  intention  of  destroying  it,  a 
part  of  the  cover  was  burnt,  but  there  bein( 

(a)  6  Ad.  &  £11.  209.     1  Nev-  &  P.  405 
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1838.       burning  on  the  instrument  itself,  the  judges  of  that 
June  i9ih.    Court  held  that  the  will  was  not  revoked ;  that  the 
words  of  the  statute  of  frauds  had  not  been  complied 
with.     But  that  case  is  not  applicable  to  the  present 
point,  for  here  a  part  of  the  will,  the  most  essential 
part  is  removed,  and  if  in  that  case,  the  name  of  the 
testator  had  been  burnt  or  torn  off,  I  think  the 
Court  of  Queen's  Bench  would  have  held  that  to  \)e 
an  effectual  revocation  by  burning  or  tearing,  for, 
according  to  the  judgment  in  that  case,  it  was  not 
required  that  the  whole  will  should  be  burnt  or 
torn.     The  learned  judges  do  not  say  how  moeh  it 
is  necessary   should   be    burnt,   but  Mr.  Justice 
Coleridge  says  it  is  sufficient  if  the  entirety  of  the 
will  is  destroyed  ;  his  expressions  are  these,  *'  We 
were  pressed  with  the  argument ;  must  the  vihole 
of  the  document  be  destroyed  ?  I  say  no :  but  there 
must  be  a  destruction  of  so  much  as  to  impur  the 
entirety  of  the  will, .  so  that'  it  may  be  said  that  the 
will  does  not  exist  in  the  manner  framed  by  the 
testator.''     So  I  say  here  is  not  the  entirety  of  the 
will  destroyed  by  the  removal  of  the  signature  of 
the  testator  ?     It  is  true  this  is  not  an  act  of  tearing, 
in  the  strict  sense  of  that  term  ;  but,  if  the  circum- 
stances of  this  case  required  it,  I  think  it  would  not 
be  difficult  to  shew  that  a  will  might  be  revoked  by 
cutting  with  an  instrument  as  well  as  by  tearing,  if 
a  corresponding  effect  be  produced  by  the  one  act 
as  by  the  other.     The   L^tin   equivalent   for  &e 
verb  *'  to  tear,"  is  tacerare^  but  I  find,  upon  looking 
into    the    dictionaries,    that    exscmdercj     ^^  to  cut 
out,"  is  also  used  in  the  sense  of  "to  tear,"  aad 
Cicero,   uses  the  phrase   ''exscindere  epistolam," 
(which  is  remarkable,)  with  regard  to  the  destruc- 
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tion  of  a  document.    But  it  is  unnecessary  to 
further  into  the  consideration  of  this  point 
consistently,  with  the  true  construction  of  tl 
of  Parliament,   and   the  decision  of  the  k 
judges  of  the  Court  of  Queen's  Bench,  it  : 
necessary,  in   order  to  bring  the  act  with! 
meaning  of  the  worda.  ^*  otherwise  destroying, 
the  material  of  the  Isall  should  be  destroyed 
sufficient  as  it  appears  to  me,  if  the  essence 
instrument  (not  the  material)  be  destroyed, 
pose  a  will  to  be  written  in  pencil,  and  the 
were  removed  by  means  of  Indian  rubber ; 
there  be  any  doubt  that  that  would  be  a  sufl 
revocation?     Cutting  is  a  mode  of  destroyi 
efipectual  as  tearing,  and  it  appears  to  me  tl 
tearing  a  will  to  this  extent  be  a  sufficient  de 
tion  of  it,  the  same  effect  must  be  attributed  1 
act  of  cutting  it ;  what  would  be  the  consequ 
of  a  different  construction  ?     Suppose  a  will 
torn  into  two  or  more  pieces,  the  will,  no  d 
would  be  revoked  ;   but  if  it  were  cut  into  ti 
pieces  with  a  knife  that  would  be  no  revocs 
and  if  the  pieces  could  be  collected   and  p 
together,  the  will  must  be  pronounced  for  h 
Court.     I  cannot  conceive  it  possible  that  i 
the  intention  of  the  legislature  to  leave  the  1; 
that  state.      The  question   then    comes  to 
whether  this  be  or  be  not  a  destruction  of  the 
I  consider  the  name  of  the  testator  to  be  ess 
to  the  existence  of  a  will,  and  that  if  that  nai 
removed,  the  essential  part  of  the  will  is  reu 
and  the  will  is  destroyed ;   otherwise  the  si 
does  certainly  not  deserve  the  title  it  bears,  na 
**  An  act  to  amend  the  laws  with  respect  to  wi 
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1838.  It  was  said  in  the  argiimeDt  (perhaps  it  is  not 

Jvnei9th.     Very  material)  that  a  will  caDnot  now  be  revoked 
H^       by  obliteratioD,  the  term  obliteration  having  been 
Knight,      advisedly  omitted  by  the  legislature ;  but  I  am  not 
prepared  to  say  (although  I  now  merely  throw  this 
out)  that  a  will  may  not  be  revoked  in  that  way,  for 
I  see  no  reason  why,  if  the  obliteration  amount  to  a 
destruction  of  the  will  (that  is,  if  the  name  of  the 
testator,  which  is  essential  to  a  will,  be  so  oblite- 
rated that  it  cannot  be  made  out),  a  will  may  not 
be  revoked  in  that  way  as  well  as  any  other.     Sup- 
pose a  testator  had  so  obliterated  his  name  from  a 
will  as  to  render  it  impossible  to  make  it  out,  and  I 
am  not  at  liberty  to  supply  it  by  evidence  aliunde^ 
how  would  this  operate  with  respect  to  the  21st 
clause  of  the  act,  which  enacts,  "  that  no  oblitera- 
tion, interlineation,  or  other  alteration,  made  in 
any  will  after  the  execution  thereof  shall  be  valid, 
or  have  any  eflfect,  except  so  far  as  the  words,  or 
effect  of  .the  will  before  such  alteration,  shall   not 
be  apparent."     By  this  clause,  as  I  understand  it, 
where  words  are  so  obliterated  that  thev  do  not 
appear,  it  is  a  good  revocation  pro  tanto.     Would 
not  the  same  rule  be  applied  with  respect  to  the 
name  of  the  testator  ?     I  think  that  it  was  the  in- 
tention of  the  legislature  that  it  should  be  sufficient 
if  the  name  of  the  testator  was  so  obliterated  that  it 
could  not  be  made  out :  it  never  could  be  intended 
that  a  testator  might  revoke  his  will  pro  tanto ,  and 
yet  not  be  at  liberty  to  revoke  the  whole  will. 

Lushington.-^Whst  does  the  Court  say  as  to  the 
names  of  the  two  witnesses  ?     By  a  parity  of  rea- 
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soning  there  would  be  a  revocation  by  the  d 
tion  of  the  names  of  the  attesting  witnesses. 

Sir  Herbert  Jenner. 

I  think  so  too ;  and  if  any  such  case  should 
I  should  think  that  if  the  names  of  the  at 
witnesses  were  erased  by  the  testator  anhm 
C4indiy  it  would  be  a  sufficient  revocation.  It 
be  difficult  to  make  it  appear  that  the  nai 
the  witnesses  were  erased  animo  revocandi ;  h 
could  appear,  I  should  be  of  opinion  that  it 
amount  to  a  destruction  of  the  will,  withi 
meaning  of  the  act  of  Parliament.  I  do  not 
that  the  words  ''  otherwise  destroying'*  meai 
the  material  of  the  will  must  be  destroyed,  bi 
it  must  be  something  which  would  amouni 
destruction  of  the  will  itself. 

I  am  then  of  opinion  that  the  34th  secti 
the  act  of  Parliament  did  not  exempt  the  de^ 
in  this  case  from  the  necessity  of  complying 
the  requisites  of  the  act,  as  to  the  manner  in 
this  will  was  to  be  revoked  ;  and  secondly,  th 
act  done  to  the  will  (the  excision  of  the  i 
amounts  to  a  destruction  of  the  will  withi 
meaning  of  the  statute. 

With  respect  to  the  further  point,  whethe 
excision  of  the  name  was  intended  only  as  a 
cation,  upon  a  new  will  being  duly  executed, 
of  opinion  that  the  case  of  Onions  v:  Tyn 
referred  to  in  the  argument,  does  not  apply  \ 
circumstances  of  this  case,  because  in  that  cai 
deceased  believed  that  the  last  will  was  a  vali( 

(fl)  I  P.  Wma.  345. 
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and  on  that  supposition  he  proceeded  to  annol  the 
former  will ;  while  in  the  present  case,  it  is  pleaded 
in  the  allegation  that  the  deceased  knew  that  tno 
witnesses  were  necessary  to  the  due  execution  of  s 
will,  and  therefore  that  the  paper  before  the  Court 
could  not  have  any  effect. 

The  CocBT  rejects  the  allegation. 


Croft  agwnit  Day  and  Otheiu. 

Charles  Day,  the  deceased  in  this  cause  died  on 
the  26th  of  October  1836,  leaving  behind  him 
Rebecca  Day,  bis'  widow,  and  Caroline  Clagett 
(wife  of  Horatio  Clagett,  Esq.,)  his  natural,  lavfiil 
and  only  child.  He  died  possessed  of  real  property 
of  the  value  of  about  140,000^.,  and  personal  pro- 
perty to  the  amount  of  about  200,0002. 

The  testamentary  papers  before  the  Court  were 
a  will  and  codicil,  both  of  the  date  of  the  llth  o( 
May,  1834,  and  four  further  codicils  dated  respec- 
tively the  -^nd,  3rd,  10th  and  22nd  of  September, 
1836. 

The  will  and  first  codicil  were  propounded  ou 
behalf  of  the  executors  and  probate  prayed  of  those 
papers  only. 

Tlie  codicils  of  the  2nd,  3rd  and  10th  of 
September  were  propounded  on  behalf  of  p&rtie& 
interested  under  them  ;  they  were  not  opposed  by 
the  executors. 
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The  codicil  of  the  23Qd  of  September  was  pro- 
pounded by  Mr.  Dufaur  ;  this  was  opp<eed  by  the 
executors,  and  was  the  only  paper  t^inst  which 
any  strenuous  opposition  was  made.  It  was  as 
follows : — 

*'  This  is  a  codicil  to  the  last  will  and  teBtament 
of  me,  Charles  Day,  of  Edgeware,  in  the  county  of 
Middlesex,  Esquire,  which  I  desire  may  be  con- 
sidered as  annexed  to  and  be  taken  as  part  thereof. 
I  hereby  nominate,  constitute  and  appoint  Mr. 
Frederick  Dufaur,  of  33,  Queen  Ann  Street,  Caven* 
dish  Square,  one  of  my  executors,  jointly  with  the 
executors  appointed  by  my  said  will,  and  I  gire 
and  bequeath  unto  the  said  Frederick  Dufaur  the 
sum  of  five  hundred  pounds,  free  and  clear  of 
legacy  duty,  for  the  trouble  he  may  have  attending 
the  execution  of  the  trusts  thereof;  and  it  is  my 
will  and  desire  that  the  said  Frederick  Dulaur 
should  continue  after  my  decease  to  receive  the 
rents  of  my  houses  in  London,  and  also  the  annuities 
and  mortgage  interest  which  he  now  receives  for 
me,  upon  the  same  terms  he  now  receives  the 
same,  dated  this  twenty-second  day  of  September, 
one  thousand  eight  hundred  and  thirty-six. 

Signed  in  the  presence  of.  See. 


Thomas  Ansaldo  Hewson,  Surgeon, 

6,  Wobura  Place,  Russell  Square. 
Horatio  Clagbtt,  Edgware. 
Frances  Barton,  Edgware. 
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1 838.  The  case  was  argued  by  LushingUm  and  Jaanffy 

June  29th.     foF  the  Will  aod  first  codicil. 

Croft 

H^^^  Burnahy  and  Haggard  on  behalf  of  the  widow. 

and 

PkUlimore  and  Robinson  for  the  codicib  of  the 
2nd  and  3rd  of  September. 

The  Queen's  Advocate  and  Addams  for  those  of 
the  10th  and  22nd  of  September. 

Judgment. 
Sir  Herbert  Jenner. 
A  will  and  five  The  dcceascd  in  this  cause,  Mr.  Charles  Day, 
^^un^^f  died  on  the  26th  October  1836.  He  left  a  widow, 
foar'^ildiciu  *°d  one  daughter  married  to  Mr.  Horatio  Clagett: 
wubiiihed;  and  the  property  which  the  deceased  left  behind 
prepared  by  a  has  been  estimated  at  between  three  and  tour 
own  favour,  the  hundred  tfaousand  pounds.  I  may  take  the  real 
at  th^ie^"*^  property  at  140,000Z.  and  the  personal  property  at 
of  fluctuating     g^^out  200,000Z.      The  deceased  in  the  month  of 

capacity,  was  ' 

pronounced       May  1834  cxccuted  a  will  and  codicil,  and  on  the 
(Surt  not  being  2nd  September  1836,  he  executed  a  second  codicil; 

satisfied  that  ■ 

the  deceased  on  the  third  of  that  month,  a  third  codicil ;  on  the 

contenteonhe  1^*^  ^f   the  samc  month,  a  fourth  codicil,  and 

inS^d^kt""*  ^^  ^^^  22nd  a  fifth.     All  these  papers  are  before 

operate,  the  Court  for  its  opinion  as  to  whether  any  and 

although  no  1.1-1  -it 

fraud  was  im-    which  of  them  are  entitled  to  probate. 

•oUciton   *  By  the  will,  three  gentlemen,   Messrs.  Under- 

wood, Croft,  and  Pinder  Simpson,  are  appointed 
executors  and  trustees,  and  they  have  thought 
it  right  to  prove  the  will  in  solemn  form  of 
law.  Accordingly  the  wife  and  daughter  (the 
only    persons    entitled    in    distribution   to  the  per- 
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sonal  estate  of  the  deceased,  in  case  he  had 
intestate,)  have  been  called  on  to  see  the  will 
first  codicil  propounded.    The  other  codicils,  fo 
nuniber,  have  not  been  propounded  by  the  execc 
but  some  of  the  parties  interested  under  them 
appeared  before  the  Court  for  that  purpose.    1 
of  the  2nd  and  3rd    September   have   been 
pounded,  one  on  behalf  of  the  sister  and  siste 
law  of  the  deceased ;    the  other   by   one  of 
cousins ;    that  of  the  lOth  of  September   by 
guardians  assigned  to  three  illegitimate  childn 
the  deceased,  who  are  provided  for  by  the  cod 
and  the  codicil  of  the  22nd  of  September  18! 
propounded  by  Mr,  Dufaur,  whom  it  purpon 
appoint  an  executor,  and  to  whom  it  bequeat 
legacy  of  500Z.  free  of  legacy  duty,  directing 
that  he  be  continued  in  the  collection  of  cei 
rents  as  during  the  lifetime  of  the  testator, 
appearance  has  been  given  for  the  widow,  but 
for  the  daughter  and  her  husband,  as  against  w 
the  proceedings  have  gone  on  in  pcenam. 

Some  observations  have  been  made  on  the  < 
duct  of  the  executors  in  not  propounding 
codicils  of  the  2nd  and  3rd  of  September,  the  foi 
having  been  drawn  up  by  Mr.  Pinder  Simpson, 
executor,  and  the  latter  by  Mr.  John  Simpson, 
son,  a  person  in  the  confidence  of  the  testator.  B 
think  that  there  has  not  been  anything  imprope 
the  conduct  of  the  executors  in  this  respect ; 
the  circumstances  under  which  they  were  n 
so  connected  them  with  those  which  were  su 
quently  made,  and  respecting  which  greater  doi 
existed  than  with  regard  to  the  codicils  of  the 
and  Srd  of  September,  that,  looking  to  the  tr 
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1838.      that  were  to  be  executed,  and  the  property  that 
Jmnettch.     was  to  be  distributed  under  the  will,  it  was  proper, 
^^       for  the  protection  of  others  as  well  as  themselves, 
*^^       that  they  should  propound  only  the  will  and  coificil 
and        of  1834,  with  respect  to  which  there  could  be  no 
doubt  that  they  were  the  act  of  the  testator ;  asd 
that  they  should  propound  them  in  solemn  form  of 
law  ;  for  it  was  right  that  they  should  hav^  a  mote 
solemn   authority  for  the   administration  of  this 
large  property  than  a  mere  probate   in  common 
form  ;  and  as  some  of  the  codicils  were  made  under 
ciroumstances  which  left  considerable  doubt  as  to 
their  validity,  it  was  natural  that  the  executois 
should  desire  to  propound  only  the  will  and  first 
codicil,  leaving  the  parties  interested  under  the 
other  codicils,  made  at  a  later  period  of  the  testa- 
tor's life,  and  after  he  had  been  attacked  with  a 
disorder  of  the  brain,  to  protect  their  own  interests, 
and  exonerate  themselves  from  all  imputation  of 
wishing  to  support  codicils  which  were  not  entitled 
to  the  probate  of  this  Court. 

When  the  case  began,  only  one  of  the  executors 
was  before  the  Court,  Mr.  Croft ;  and  it  has  been 
suggested  that  some  inconvenience  may  have  arisen 
to  the  parties  propounding  the  codicils  from  the  ab- 
sence of  the  other  two  executors,  who  did  not  appear 
till  after  publication  had  passed,  so  that  the  other 
parties  were  not  entitled  to  call  for  their  answers, 
which  they  might  have  done  if  the  executors  bad 
appeared  in  the  cause  before  publication.     But  no 
real  injury,  as  it  appears  to  me,  has  arisen  to  the 
parties  for  want  of  this  evidence, — and    I   think  I 
may  dismiss  the  circumstance  from  consideration} 
though  I  thought  it  right  to  notice  it,  in  the  course 
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of  the  observations  which  the  Court  has  felt 
duty  to  make  with  reference  to  the  several  ii 
ments  propounded  in  the  cause. 

It  appears  that  the  deceased,  was  engage 
business  as  a  manufacturer  of  blacking  in  this  t 
and  that  by  his  attention  to  that  business,  at 
the  manner  in  which  he  employed  his  fund 
amassed  a  very  large  fortune,  to  the  amount  I 
stated.  It  appears  that  he  had  a  wife  and 
daughter,  who  was  married,  and  for  them  h< 
provided  by  the  will,  leaving  to  the  wife  an  am 
of  2,000/.  and  the  house  at  Edgeware,  with  the 
perty  in  the  house,  (furniture,  plate,  wines,  i 
and  to  the  daughter  he  has  bequeathed  an  am 
of  3,000/.  and  the  house  called  Harley  House  ii 
Regent's  Park,  and  the  furniture,  plate, 
therein  ;  this  he  has  lef);  to  her  sole  and  seps 
use,  independent  of  her  husband.  By  the  wil 
has  given  various  annuities  to  his  own  sisters, 
the  sisters  of  his  wife,  and  to  some  other  pers( 
and  a  legacy  of  1,000/.  to  each  of  certain  nepl 
and  nieces,  the  sons  and  daughters  of  his  sisi 
and  the  children  of  the  sister  of  Mrs.  Day,  and 
legacies  to  other  individuals,  and  to  servants, 
disposes  of  the  residue  under  certain  trusts.  ]  I 
not  necessary  to  go  into  them.  With  respect  to  t 
•  residue  of  the  property  it  is  sufficient  to  say  t]  i 
under  certain  circumstances,  the  relations  of  ; 
deceased  under  the  will  would  be  entitled  to  : 
residue,  and  that  under  certain  circumstances  s 
contingencies,  others  might  be  entitled  to  an  intei  < 
arising  from  the  residue.  But  it  is  perfectly  ii 
tnaterial  what  may  be  the  ultimate  fate  of  the  resic 
I  and  th«  trusts  under  which  it  is  to  be  disposed 
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1838-       By  the  codicil  of  even  date  with  the  will  the  aam 
janeMih.     of  100,000/.  is  bequeathed  for  the  purpose  of  bang 
c^       invested  by  the  trustees  in  t)ie  three  per  cent,  con- 
'%'"'       solidated  annuities,  for  founding  and  endowing  an 
(h^u       ^yluQi    for    blind    persons,   the    deceased   having 
suffered  under  lose  of  sight  for  twenty  years.— Of 
this  will  and  codicil  the  deceased  named  Mr.  Wil> 
liam   Underwood,   Mr.  William   Crofl,   and  Mr. 
Pinder  Simpson,  executors,  who  are  appointed  to 
manage  the  whole  of  the  property,  real  and  per- 
sonal, under  the  trusts  mentioned  in  the  will.    Mt. 
Pinder  Simpson  appears  to  have  been  for  many  yean 
ou  the  most  intimate  terms  with  the  deceased,  who 
had  the  most  perfect  reliance  on  and  confidence  in 
him.     With  Mr.  Underwood  he  was  also  on  terms 
of  intimacy ;  and  these  two  gentlemen  had  been 
named  executors  in  several  former  wills,  which  the 
deceased  had  executed.     Mr.  Croft  was  introdnced 
as  executor  for  the  first  time,  in  the  will  of  1834; 
the  testator  having  previously  consulted  and  advised 
with  Mr.  Pinder  Simpson  as  to  the  appointment  of  a 
third  executor.    To  each  of  the  executors  the  de- 
ceased has  bequeathed  a  legacy  of  500/.  free  of 
legacy  duty.     The  will  and  codicil  seem  to  have 
been'  very  carefully  prepared ;  the  draft  was  settled 
by  Mr.  Sidebottom  and  with  him  the  deceased  had 
several  interviews  before  it  was  completed,  therefoK 
these  acts  were  done  carefully  and  deliberately. 

In  support  of  the  will,  the  three  subscribing 
witnesses  have  been  examined,  as  also  Mr.  Side- 
bottom  ;  it  is  useless  for  the  Court  to  go  through 
the  depositions ;  it  is  sufficient  to  state  that,  by  this 
evidence  it  is  proved  beyond  all  doubt,  that  tbe 
deceased  gave  instructions  for  the  will,  and  that  Mr. 
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Sidebottom  had  communications  with  him  t 
three  times  prior  to  settling  the  draft,  and  the 
gentlemen  who  are  attesting  witnesses  to  the  i 
Mr.  Shaw,  Mr.  Jopling,  and  Mr.  William  i 
son, — have  fully  proved  the  execution  of  th( 
instruments.  With  respect  to  these,  therefore, 
can  be  no  difficulty — the  Court  must  pronounc 
them,  and  the  executors  are  entitled  to  probs 
theni. 

From  this  time  (May  1834,)  it  does  not  a] 
that  any  testamentary  act  was  done  by  the  dece 
or  was  contemplated  by  him,  till  September  18 
that  is,  from  the  1st  May  1834  till  the  2nd  Sep 
her  1836,  the  deceased  seems  to  have  rema 
completely  satisfied  with  the  testamentary  act 
had  done,  and  he  continued  in  confidential  ii 
course  with  Mr.  Pinder  Simpson  and  his  son. 

The  character  of  the  deceased  is  not  immat> 
in  the  consideration  of  the  circumstances  conne 
with  the  other  testamentary  acts.   He  is  describe 
a  man  possessing  a  very  strong  and  acute  mind, 
was  remarkably  clear  in  his  intellect,  and  his  s 
in  figures  is  described  by  Mr.  John  Simpson 
*'  quite  wonderful."   His  memory  was  so  extrao 
nary,  that  (as  is  stated  by  Mr.  John  Simpson 
others,  who  have  been  examined  in  the  cause,) 
could  remember  the  items  of  a  very  complies 
account  when  read  to  him  but  once,  he  could 
collect  all  the  items  and  the  order  in  which  tl 
stood  in  the  account, — undoubtedly  a  remarka 
instance  of  tenacity  of  memory.     The  deceased, 
I  have  said,  was  blind,  and  had  been  so  for  twei 
years,  and  for  the  last  two  years  of  his  life  he  h 
lost  the  use  of  his  legs,  so  that  he  was  not  able 
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superiDtend  the  business  personally,  as  he  had  becD 
previouBly  accustomed  to  do ;    but  the  aoceunb 
coDoected  with  the  business  were  rendered  to'^ 
monthly,  and  he  was  in  the  habit  of  going  ioto  the 
minutest  details  of  diem.     He  paid  all  the  hause- 
hold  expenses,  and  went  so  fer  (so  I  uodentaird  it) 
as  to  check  tbe  washing  accounts,  sometimes  witfa 
the  assistance  of  his  daughter,  and  sometiiDes  vitb 
theassistanceof  Mr.  John  Simpson.  He  is  described 
as  a  person  of  a  somewhat  overbearing  diepositioD, 
he  would  not  endure  contradiction,  and  expected 
implicit  obedience  to  whatever  he  ordered.    He  is 
described   by  Mr.  John  Simpson  as  a   man  who 
knew  his  own  abilities,  and  who  expected  that  whit 
he   desired  to  be  done  should  be  done  withoat 
question  or  hesitation.    The  health  of  the  deceased 
had  been  (except  the  loss  of  his  sight,  and  latteriy 
the  use  of  his  legs)  remarkably  good ;  there  was  no 
serious  effect  upon  it  till  the  early  part  of  the  yeir 
1836,  when  Dr.  Clutterbuck  first  began  to  attoid 
the  deceased  in  consequence  of  a  disease  of  the 
brain,   and  also   on  account  of  symptoms  which 
tended  to  paralysis — but  there  was  no  serious  effect 
on  his  health  till  August  1836.     On  the  26th  dajf 
of  that  month,  he  was  attacked  by  epilepsy,  and  he 
had  three  fits  on  that  day,  and  five  or  six  on  difierent 
days  afterwards,   between  26th  August    and  bis 
death, — all,  as  far  as  I  collect  from  the  evidence,— 
before  that  on  the  9th  or  10th  September,  if  that 
was  a  fit  at  all,  of  which  the  witnesses  have  some 
doubt.    The  effects  of  the  attack  on  the  mind  of 
the  deceased  were  not  at  first  very  remarkable.   He 
appears  to  have  recovered   to  a  certain   extent  bis 
'memory  and  recollection  ;  shewing  that,  after  die 
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'fits  had  subsided,  though  they  left  some  efi 
his  mind,  the  eSect^os  not  permanent.     Mr 
attended  the  deceased  on  the  26th  Angus 
afterwards,  and  Mr.  He^dn  attended  him  fn 
28th  August;    Dr.  GIuttm4»uck  was  called 
the  ^Ist  August,  Whi^nh^  Mv^  him  on  nine 
days  between  th^t  day^aild  his  desath.     The  ai 
given  by   Dr.  Cfuttelrbeck   is  thftt  to  whi< 
Court  is  inclined  to  pay  most  attention,  consi( 
that  he  is  a  person  of  fekill,  knowledge  and  a 
and  that  he  seems  (frdm  the  tenor  of  his  evic 
to  be  perfectly  indifferent  between  the  part 
the  cause. 

The  opinion  of  this  gentleman  is  given  on  the 
article  of  the  allegation ;  he  says  that  he  att( 
the  deceased  professionally  in  his  last  illness.  H 
been  acquainted  with  him  for  five  or  six  yean 
had  attended  him  in  the  early  part  of  the  year 
*^  at  which  time  he  exhibited  various  symptom 
paralytic  nature,  his  speech  being  affected  to  s 
tain  extent,  and  his  lower  extremities  compl 
paralysed/'     "The  illness   for  which   I  atte 
him  '*  he  says,  "  more  immediately  preceding 
death,  was  a  continuation  of  the  same,  disorde 
disease  of  the  brain  and  spinal  marrow/' — so 
the  commencement  of  the  illness  was  an  affe^ 
of  the  brain  and  spinal  marrow,-^' ^  which  h 
paralysis.   At  this  latter  period  I  attended  Mr. '. 
first  on  the  31st  August  1836,  and  from  that  d 
continued  to  attend  him  occasionally  to  the  tin 
his  death,  towards  the  end  of  October  followin 
saw  him  during  that  period  ten  different  times,  ^ 
an  interval  of  five,  six,  or  seven  days  between  f 
visit/'     He  says,  "  the  deceased  was  attended 
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1838.  at  this  period  by  Mr.  Foote,  an  apothecary  of  Edge- 
JuM  29iti.  ware,  and  by  Mr.  Hewsoo,  an  apothecary  of  Wobarn 
c^  Place,  both  of  vbom  I  met  on  each  of  my  sud  visitg. 
"^^  Mr.  Hewson  had  attended  Mr.  Day  in  his  illuessin 
o^^  the  earlier  part  of  the  year.  My  virito"  Dr. 
Clutterbuck  says,  "  to  Mr.  Day  during  the  said 
latter  period  were  but  of  short  duration,  seldom  ex- 
ceeding a  quarter  of  an  hour.  At  these  times  there 
was  a  good  deal  of  feverish  excitement  about  him ; 
bis  mental  powers  appeared  to  be  weakened,  so  that, 
although  at  my  first  entrance  he  conversed  qnite 
freely  and  rationally,  he  became  confused  in  hii 
thoughts  after  a  little  time,  so  as  to  induce  us  to  tei- 
minate  the  conversation.  After  a  iime  his  memory 
seemed  to  fail  him ;  he  became  incoherent,  unable 
to  sustain  conversation,  or  collect  his  thoughts; 
that  was  the  general  remark  I  made  upon  him 
throughout.  The  confusion  to  which  I. have  de- 
posed seemed  to  be  gradually  increasiag  upon  biiB 
each  time  I  saw  him  ;  his  mental  powers  seemed 
to  be  getting  more  impaired,  and  lie  waslesscapabk 
of  sustaining  conversation  from  time  to  time  to  the 
last,  more  particularly,  I  should  say,  during  the  last 
two  or  three  times  I  saw  Iiim."  And  he  refers  W 
his  notes  for  the  observations  he  made  on  the  visW 
of  the  5th  October,  the  last  visit  but  two;  "Mt. 
Day  this  day  displayed  much  unsteadiness  and  im- 
becility of  mind,  wandering  as  he  did  on  the  Im* 
two  or  three  visits  I  paid  him  ;"  so  that  not  only  on 
tlie  5th  October,  when  this  note  was  made  respect- 
ing hini,  but  on  two  or  three  preceding  occasiooB, 
he  shewed  "much  unsteadiness  and  imbecility  of 
mind  "  and  "  wandering."  And  in  another  partof 
ills  deposition,  on  the  interrogatories,  he  says,  that 
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the  visit  be  paid  to  Mr.  Day,  immediately 
that  of  the  5th  October  was  on  the  21st  SepI 
which  is  not  an  unimportant  day.     He  adds 
subsequent  ^part  of  his  deposition  in  chu 
^^  although  Mr.  Day  did,  on  the  occasion  alia 
betray  wandering  and  imbecility  of  mind,  y( 
was  not  one  of  them  at  which  for  a  certain  t 
did  not  show  tolerable  consistency  of  mind  si 
to  know  us,  and  to  be  able  to  answer  qm 
On  the  last  occasion  I  saw  him,  Mr.  Day^ 
seemed  nearly  gone.''    On  the  preceding  occ 
he  says,  *^  for  ten  or  fifteen  minutes  at  fii 
which  period  gradually  decreased  in  lengtl 
visit,  to  visit,  he  showed  a  clearness  and  in  tell 
of  mind,  and  he  then  became  confused  ai 
coherent.''    And  at  the  conclusion  of  his  dep 
he  says,  ^'  before  he  got  confused  in  the  coi 
my  visits,  his  mind,  so  long  as  that  period 
seemed  clear  enough  for  anything. 

This  is  the  result  of  the  evidence  of  Dr. 
terbuck.      But    Dr.   Clutterbuck    only   sav 
occasionally,  and  not  at  the  early  periods 
disorder,  on  the  26th  August,  when  there 
have  been  longer  periods  of  clearness  tha 
Clutterbuck  observed  in  his  attendance,  ai 
periods  might  be  sufficiently  long  to  admit 
executing  such  a  paper  as  any  one  of  the  c 
propounded  in  the  cause, — whether  they  wei 
ficient  must  be  determined  by  the  evidence 
witnesses  who  attested  the  execution — wheth< 
disorder  developed  itself,  or  whether  the  recoil 
of  the  deceased  had  returned,  and  he  imde 
and  intended  to  do  what  by  the  codicil  he  pv 
to  have  done,  at  the  time  the  instrument  was 
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1838.       and  executed  by  him.     Neither  Mr.  Foote  nor  Mr. 

JoDe  2»th.     HewsoD  thinks  there   was  any  serious  affection  of 

c^       the  deceaaed's  mental  faculties  till  after  the  10th  of 

"^^7*       September,  and  it  appears  from  the  evidence  of 

Oi^        Mr.  John  Simpson,  that  he  did  not  see  him  after 

the  attack  till  the  3rd  of  September,  and  not  again 

till  the  1 1th.     This,  then,  is  the  account  of  the  de* 

ceased's  state  up  to  the  10th  September,  and  afler 

that  date  given  by  Dr.  Clutterbuck  ;  he  is  ubeMc 

to  detail  the  observations  he  made  at  every  one  of 

his  visits,  but  he  has  made  the  general  observaUons 

during  the  time  to  the  effect  I  have  stated. 

The  first  act  the  testator  did,  which  the  Court 
has  to  consider,  is  with  regard  to  the  codicil  of  the 
2nd  September  ;  that  codicil  was  prepared  by  Mr. 
Pinder  Simpson,  the  confidential  solicitor  and  the 
executor  of  the  deceased.  It  appears  that,  ou  the 
morning  of  that  day,  he  was  seat  for  from  London, 
and  also  Mr.  Lawrence  the  eminent  surgeon,  and 
Mr.  Beaman,  the  partner  of  Mr.  Hewson,  a  medical 
attendant  of  the  deceased.  Mr.  Foote  had  been 
sent  for  from  Edgeware  to  remain  in  attendance 
upon  the  deceased.  With  respect  to  this  codicil, 
all  these  gentlemen  concur  in  opinion  tliat  the 
deceased  was  at  this  time  perfectly  capable  of 
understanding  any  business  to  the  extent  to  which 
this  codicil  purports  to  go :  the  codicil  was  ex- 
plained to  the  deceased  hy  Mr.  Pinder  Simpson; 
he  approved  of  it  and  executed  it  by  his  mark, 
sealing  it  and  declaring  it  to  be  his  act.  And  the 
Court  has  no  doubt  on  the  evidence  iu  pronounciug 
for  the  codicil  of  the  2nd  of  September. 

The  next  is  that  of  the  3rd  of  September.  This 
is  a  codicil  to  give  to  the  sons  and  daughters  of  the 
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deceased's  mother's  brothers  and  sisters  (with  one 
exception ;)  annuities  of  20/.  free  of  legacy  duty  in 
addition  to  those  given  by  the  will.  The  witnesses 
to  this  codicil  are  Mr.  Hewson,  Mr.  Dufaur,  and 
Mr.  Shaw.  It  appears  that  on  the  2nd  September 
(the  day  the  former  codicil  was  executed)  a  letter 
was  written  by  Mr.  Pinder  Simpson,  by  direction 
of  the  deceased  to  Mr.  Dufaur,  stating  that  it  was 
the  wish  of  the  deceased,  that  he  (Dufaur),  together 
with  Mr.  John  Simpson,  and  another  gentleman. 
Mr.  Shaw,  would  go  to  Harley  House,  in  the 
Regent's  Park,  and  open  the  strong  room,  where 
the  deceased's  papers  were  deposited,  and  bring 
certain  papers  from  thence,  and  attend  at  the  house 
at  Edgeware  on  the  morning  of  the  3rd  Septeipber. 
Accordingly,  having  got  the  papers  from  the  house 
in  the  Regent's  Park,  they  proceeded  to  Edgeware. 
On  the  attendance  of  these  gentlemen  at  Edgeware, 
Mr.  John  Simpson  had  an  interview  with  the 
deceased,  and  it  is  not  immaterial  to  see  the  depo- 
sition of  this  gentleman  as  to  what  occurred  on  that 
occasion.  He  had  been  very  much  in  the  deceased's 
confidence  before  this;  he  deposes  that  he  came  up 
from  Brighton  on  the  night  of  the  2nd  September, 
in  consequence  of  receiving  a  letter  from  his  father, 
apprising  him  that  Mr.  Day,  the  deceased,  wished 
to  see  him  ''  particularly  with  a  view  to  his  making 
some  alterations  in  his  will."  That  is  the  informa- 
tion given  to  Mr.  John  Simpson  by  the  letter  from 
his  father,  sent  to  him  at  Brighton  : — "  I  do  not 
know  "  he  says  **  whether  my  father's  letter  is  now 
in  existence.  On  my  arrival  in  London,  on  the 
morning  of  the  3rd  September,  havijig  first  seen 
my  father,  I  proceeded  in  a  post-chaise  to  the  house 
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1888.  of  Mr.  Day,  at  Edgeware,  taking  with  me  the  dtaft 
jwie29di.  of  his  will,  which,  by  my  father's  direction,  I  pio- 
^^  cured  in  my  way  from  Harley  House,  Mr.  Day's 
'^^  house  in  London,  and,  accompanied  by  Mr.  John 
and  Shaw,  a  solicitor,  a  friend  of  Mr.  Day,  and  by  Mr. 
Dufeur,  the  party  in  this  suit ;  Mr.  Day  having,  as 
my  father  informed  me,  suggested  that  I  should 
bring  those  two  gentlemen  as  witnesses."  So  that 
the  purpose  for  which  Mr.  Simpson  was  to  attend, 
was  to  make  an  alteration  in  the  deceased's  will, 
and  Mr.  Dufaur  and  Mr.  Shaw  were  to  be  the  two 
witnesses  to  attestthealterations,whateyertheymigbt 
happen  to  be.  '^  On  our  arrival  at  Mr.  Day's  house 
at  Edgeware  that  day,  it  being  about  noon,  I  sent 
word  to  Mr.  Day  that  we  were  there,  and  Mr.  Day's 
servant  presently  came  to  us  with  a  message  that 
Mr.  Day  must  see  me  alone.  I  went  up  into  his  bed- 
room, where  he  was  in  bed,  and  on  my  entering  he 
said  to  me,  *  Oh  John,  I  want  to  make  a  little  altera- 
tion,— I  want  to  double  the  legacies  of  the  children 
of  my  mother's  brothers  and  sisters.'  Those  were, 
I  believe,  his  very  words.  I  said  I  supposed  he 
meant  *  their  annuities,  they  have  202.  a  year  under 
your  will  each,  and  I  suppose  you  want  that 
doubled.'  He  said  '  Yes.'  He  then  added,  '  I  want 
to  give  some  additional  annuities  to  my  sisters  and 
sisters-in-law.'"  That  was  the  effect  and  purport 
of  the  codicil  he  had  executed  oh  the  preceding 
day,  and,  supposing  this  account  to  be  correct,  it  is 
evident  that  the  deceased  had  at  this  time  entirely 
forgotten  the  transaction  of  the  preceding  day, 
namely,  the  execution  of  the  codicil ;  and  looking 
to  the  tenacity  of  his  memory,  it  strongly  tends  to 
shew  that  the  disorder  had  had  considerable  effect 
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OQ  his  mind  at  diat  time.     He  says,  **  I  thii 
named  them,  but  of  that  I  am  not  positive — I 
he  must  have  named  them  ;  for  I  remember  w< 
reply  to  him  was,  *  Why  Sir,  you  made  the« 
ditions  yesterday,*  (referring  to  the  last  nam< 
dition)  ^  in  a  codicil  drawn  by  my  father/  ' 
goes  on  to  say  : — **  I  had  with  me  at  the  tin 
draft  of  a  codicil  which  had  been  handed  to  i 
my  father,  as  one  which  he  (my  father)  had 
pared  for  him,  and  he  executed,  the  day  before 
by  which  it  appeared  that  he  (Mr.  Day)  had 
this  further  provision  for  his  sisters  and  siste 
law.     On  my  making  the  observation  just  st 
Mr.   Day  said,  alluding  to  the  codicil" — ^th 
^'  in  allusion  to  the  codicil  of  the  2nd  Septemb 
*  Oh  no,  I  never  signed  it,  how  could  I ;'   You 
at  Brighton,   and  we  had  no  witnesses." 
yes  you  did,'  I  said,  *  I  have  got  the  draft  i 
hand,  and  Fll  read  it  to  you.'     I  am  not  quite 
that  it  was  at  this  time  I  meutioned  my  havin 
draft,  or  whether  I  mentioned  the  fact  just  t 
he  declared  he  had  not  signed  it ;  but  I  reme 
that  I  now  read  the  draft  codicil  over  to  him 
when  I  had  done  so,  he  said,  '  Yes,  it's  righi 
then  made  some  remark  to  him  in  allusion  t 
draft  codicil ; — *  Now,  Sir,  this  is  the  draft  o 
codicil  my  father  prepared  for  you  yesterday 
it  has  your  mark  to  it,'  he  still  said,  ^  No'  but 
my  saying  to  him  *  Yes,  it  has,  and  the  m( 
men  are  witnesses,"  or  to  that  effect,  the  recolle 
of  the  circumstances  seemed  to  flash  upon  his  i 
and  he  said,  *0h  yes,'  I  had  forgot,—  so  they  w< 
So  that,  at  last,  he  is  brought  to  a  recollectii 
what  took  place  on  that  day,  and  he  then  reco 
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all  the  circumstances  about  it.  But  evidently  the 
disorder  had  had  great  effect  upon  the  memory  and 
recollection  of  this  gentleman  at  this  time.  The 
witness  goes  on — '^  the  draft  of  the  codicil  had 
been  made  perfect,  and  the  mark  of  Mr.  Day,  and 
the  names  of  the  witnesses  supplied  to  it,  whether 
signed  by  themselves,  or  copied  in  my  father's 
writing,  I  am  not  sure/'  The  witness  has  produced 
the  draft  of  the  codicil  which  is  annexed  to  his 
deposition.  The  witnesses  to  this  codicil  are,  as  he 
says,  Mr.  Lawrence,  Mr.  Foote,  and  Mr.  Beaman, 
The  deceased  then  proceeded  to  give  instructions 
for  a  codicil— rof  alterations  he  desired  to  make ; 
and  he  says  to  Mr.  Simpson,  '^  Well  then»  interline 
the  annuities  of  my  mother's  brother's  and  sister's 
children,  except  Sam  Virgo."  It  appears  that 
Virgo  was  a  person  whom  the  deceased  had  ex- 
cluded from  the  former  will,  and  this  tends  to  show 
a  return  of  recollection,  and  a  knowledge  of  the 
reason  why  Virgo  was  excluded  from  the  former 
will,  and  proves  the  motives  by  which  he  was  ac- 
tuated in  some  degree.  Mr.  Simpson  says,  *^  Mr. 
Samuel  Virgo  was  an  excepted  person  in  Mr.  Day's 
will  also.  I  told  Mr.  Day,  that  I  could  not  in- 
terline the  annuities,  but  that  I  must  make  a  fresh 
codicil.  I  don't  remember  that  he  made  any  reply 
to  this,  and  I  went  on  and  said  something  to  him  to 
this  effect : — *  Now,  Sir,  I  have  brought  the  draft 
of  your  will ;  had  I  not  better  read  it  to  you ;  my 
father  told  me  he  thought  there  was  some  alteration 
you  wished  to  make,  and  if  there  is  you  can  do  it 
all  in  one  codicil' — '  it  is  better  than  making  so 
many  codicils.'  He  then  said, '  Well,  John,  then 
give   me   the  heads  of  it  in  your  flippant  way.' 
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That  was  an  old  expression  of  his,  and   I  \ 
what  he  meant,  and  did  so.     I  went  through     I 
will  briefly  stating  the  heads  of  it  to  him. 
made  no  remark  till  I  had  gone  through  the 
and  then  he  said,  *  It's  all  right — now  I'll  sig 
(  So  it  was  evident  that,  though  the  deceased's  i    i 

had  been  wandering,  when  his  attention  was  ro    i 
and  his  recollection  returned,  he  knew  the  pur    i 
for  which  he  had  expressed  a  desire  to  Mr.  Dui    ; 
through  Mr.  Simpson  to  come  with  the  will 
order  to  give  instructions  as  to  the  alterations    I 
intended  to  make  in  it,  and  he  was  aware  ol    i 
being  different  from  the  other  codicil,  that  ie 
increase  the  annuities  to  his  mother's  brother's    i 
sister's  children.     *^  I  told  him,"  Mr.  Simpson  s  j 
^*  that  before  he  could   do  that,  I  must  go  d<  < 
,   stairs  and  draw  the  codicil.     He  said,  '  Why  c  i 
you  do  it  here  ?'  and  I  gave  as  my  reason,  that  I 
would  talk  so  much,  and  that  I  should  therei  > 
make  mistakes."     He  then  says,  that  he  went  d(  ; 
into  the   drawing-room,  and   drew  out  the  d  i 
codicil  conformably  to  the  deceased's  instructic 
and  he  says,  he  mentioned  to  Mr.  Du&ur  and  1  I 
Shaw  down  stairs  what  had  occurred  with  the    I 
ceased,  and  consulted  with  them  as  to  the  propri 
of  making  the  codicil  under  the  circumstances , 
it  was  agreed  between  them,  that  there  could  be 
harm  in  making  it,  as  it  was  merely  in  furtherance 
the  deceased's  will.  He  says,  **  I  read  the  draft  of 
codicil  just  written  over  to  them,  and  then  proceec 
with  it  up  stairs  to  Mr.  Day's  room.    I  then  sat  do 
at  Mr.  Day's  bedside,  and  read  the  draft  codicil  o> 
to  him,  and  said  to  him,  ^  Now,  sir,  is  that  what  } 
wish?'  He  replied,  ^exactly.'  I  then  told  him  tha 
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1838.  would  go  down  and  copy  it,  and  then  bring  up  the 
joDeasth.  witnesses.  Before  I  made  this  observation,  Mr.  Day, 
Ckoft  &^r  expressing  as  I  have  stated,  his  approval  of 
'JSV"*  ^^  codicil,  said,  '  Now  I'll  sign  it.'  But  I  repre- . 
"^  sented  to  him  that  I  must  first  copy  it  out ;  that  it 
must  then  be  read  over  to  him  in  the  presence  of 
the  witnesses,  and  that  then  be  could  sign  it.  He 
seemed  angry  at  this,  and  said  '  Why  should  they 
know  what  I  do  ?' "  Evidently  foi^etting  what  had 
occurred  on  former  occasions,  that,  on  account  of 
his  loss  of  sight,  it  was  necessary  that  the  codicil 
should  be  read  over  to  him  in  the  presence  of  the  wit- 
nesses. "  I  represented  to  him  that  he  seemed  to 
forget  that,  owing  to  his  infirmity  (being  blind)  it 
was  absolutely  necessary  that  the  codicil  should  be 
read  over  to  him  in  the  presence  of  the  witnesses.  1 
do  not  remember  that  he  made  any  further  remark 
upon  this,  and  1  went  down  stairs,  taking  the  draft 
codicil  with  me  for  the  purpose  of  copying  it  out. 
Whilst  I  was  copying  it,  Mr.  Hewson,  one  of  Mr. 
Day's  medical  men,  arrived  from  London,  and  to 
him  1  represented  the  state  in  which  Mr.  Day  was, 
and  the  want  of  recollection  be  had  just  manifated 
to  me,  and  requested  him  to  go  up  and  see  Mr- 
Day,  and  report  to  me  if  I  could  with  propriety  let 
the  codicil  be  executed.  On  his  return  down  stairs, 
he  said  he  thought  I  might  do  so ;  and  he  having 
told  me,  in  answer  to  my  question,  that  he  would 
not  object  to  be  one  of  the  witnesses  to  the  codicili 
I  went  up  stairs,  having  finished  copying  it,  taking 
the  copy  with  me  and  accompanied  by  Mr.  Hewson, 
Mr,  Shaw,  and  Mr.  Dufeur,  the  proposed  wit- 
nesses. 1  told  Mr.  Day,  on  our  going  into  his 
room,  that  I  bad   brought  the  witnesses  with  me, 
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and  that  I  would  read  the  codicil  to  him,  and 
he  could  sign  it.  I  then,  in  the  presence  o 
three  witnesses,  read  the  codicil  over  distind 
Mr.  Day,  Mr.  Shaw,  as  I  best  recollect,  hi 
the  draft  in  his  hand,  looking  at  it  as  I 
When  I  had  finished  the  reading,  I  asked  Mr, 
if  it  was  right,  and  he  expressed  his  approval  i 
I  am  quite  confident  that  he  well  knew  and  ui 
stood  the  contents  of  the  codicil,  and  that  b 
pressed  his  approval  of  it  in  some  way,  but  wh 
he  said  anything,  or  only  nodded  his  head,  ii 
way  of  approval,  I  do  not  recollect.''  So 
according  to  the  evidence  of  Mr.  Simpson, 
deceased  was  to  a  certain  extent  confused, 
betrayed  a  want  of  recollection.  In  the  first  p 
he  could  not  recollect  that  he  had  executed  a  ( 
cil  on  the  preceding  day;  afterwards,  th 
brought  to  his  recollection ;  then  when  the  « 
codicil  was  prepared  from  the  instructions  the 
ness  had  received,  he  supposes  that  there  wt 
need  to  do  more  than  sign  the  codicil,  forge 
that  it  was  necessary  that  the  codicil  should  be 
over  in  the  presence  of  witnesses  before  it  wa 
ecu  ted,  on  account  of  his  loss  of  sight  But 
Simpson  is  of  opinion,  that  when  the  codicil 
read  over  he  knew  and  understood  the  conten 
it,  notwithstanding  the  confusion  and  inconsist 
of  the  deceased,  and  notwithstanding  his  forget 
in  the  first  instance  that  a  codicil  had  been  exec 
by  him  on  the  previous  day.  And  Mr.  Sim[ 
at  the  conclusion  of  his  deposition,  says,  thi 
thinks  the  deceased  was  **  so  far  of  sound  n 
memory,  and  understanding,  that  he  unden 
what  he  was  doing  at  the  time  he  gave  instruct 
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1838.       for  and  executed  the  codicil  in  question  ;"  but  he 
June  29th.     wys  he  caouot  dcpose  that  he  was  of  sound  mind, 
^^       memory,  and  understanding  at  sudh  time,  as  he 
*d1y'*      evinced  great  failure  of  memory  during  the  time 
««^         the  codicil  was  in  preparation.     But  the  other  wit- 
nesses  present  on  the  occasion  (Mr.  Hewson  and 
Mr.  Shaw)  both  say,  that  they  believe  the  deceased 
to  have  been  at  the  time  perfectly  capable  of  know- 
ing and  understanding  the  contents  of  the  codidi, 
and  of  sufficiently  sound  mind,  memory,  and  under- 
standing, to  execute  the  same,  or  to  do  any  act  re- 
quiring thought,  judgment,  and  reflection. 

Now  it  is  said  that  the  account  given  by  Mr. 
Simpson  is  not  one  on  which  the  Court  can  alto- 
gether rely;  that  in  the  subsequent  part  of  his 
deposition,  as  to  subsequent  transactions,  Mr.  Simp- 
son has  given  an  inflamed  and  exaggerated  account 
of  the  state  of  the  deceased ;  that  he  is  the  party  by 
whom  the  opposition  to  the  last  codicil  is  got  op, 
and  that  he  is  the  promoter  of  the  opposition  to 
that  codicil ;  and  with  respect  to  certain  trans- 
actions to  which  he  has  deposed,  it  is  said  that  there 
is  not  such  a  very  perfect  impression  on  the  mind 
of  this  gentleman  as  might  be  expected  from  one  in 
the  profession  of  the  law ;  (though  he  is  not  in 
partnership  with  his  father  in  the  conveyancing 
line,  but  in  certain  agencies  of  several  noblemen's 
estates),  but  I  do  not  see  any  reason  at  present  to 
doubt  the  account  given  by  him,  and  that  the  cir- 
cumstances did  occur  as  Mr.  Simpson  represents ; 
although,  it  is  true,  that  neither  Mr.  Hewson  nor 
Mr.  Shaw  confirms  the  account  given  by  Mr. 
Simpson  as  to  many  of  the  circumstances  stated  by 
him  to  have  passed  previous  to  the  execution  of  the 
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codicil.  Ihe  feet,  that  neither  Mr.  Hewson  nor 
Mr.  Shaw  has  mentioned  the  circumstances  stated  by 
Mr.  Simpson  is  no  proof  that  they  did  not  occur. 
They  may  not  have  had  their  attention  called  to 
them  in  the  allegation  on  which  they  were  ex- 
amined, and  they  were  circumstances  which  might 
not  make  any  great  impression  on  their  mind  at 
the  time  of  the  execution  of  the  codicil.  And 
therefore  there  is  no  reason  why  the  Court  should 
presume  (considering  the  distance  of  time  of  the 
transaction)  that  Mr.  Simpson  could  have  invented 
these  circumstances. 

With  respect  to  thiscodicil,it  is  not  an  unnatural  or 
improbable  alteration ;  and  whatever  was  the  state 
of  mind  of  the  testator,  the  codicil  originated  with 
himself,  for  he  is  the  person  (as  iar  as  the  Court 
can  see)  who  directed  Mr.  Shaw  and  Mr.  Dufaur 
to  attend  to  attest  the  alteration.  It  emanated 
from  his  own  mind,  and  is  not  inconsistent  with  the 
other  acts.  Looking  at  all  the  circumstances  toge- 
ther, although  the  Court  does  believe  that  there 
was  a  considerable  degree  of  confusion  and  in- 
coherence in  the  deceased's  mind  and  understand- 
ing, and  in  the  observations  he  made ;  the  Court 
is  still  of  opinion  that  there  is  sufficient  proof  that 
the  codicil  was  the  act  of  the  testator,  and  that  he 
executed  it  with  a  knowledge  of  the  contents  *of  the 
instrument,  though  probably  he  might  have  forgot- 
ten the  transaction  some  short  time  after  it  had 
occunred.  But  all  parties  seem  agreed  that  it  is 
better  that  the  executors  should  take  probate  of 
this  codicil ;  and  the  parties  present,  one  and  all, 
conceived  no  doubt  of  the  fact  of  the  deceased's 
competency  at  the  time,  though  at  a  later  period 
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1838.      the  condition  of  the  deceased  might  be  such  at  to 

^  ja]ie29dL     render  his  acts  invalid.     With  respect  to  diis  codi- 

^^      oil,  therefore,  I  am  clearly  of  opinion  that  it  is 

«^*»<      entitled  to  probate,  and  I  pronoonce  for  it  aocml- 

«M<        ingly,  and  I  now  proceed  to  the  other  transactioD 

which  shortly  after  occurred,  that  is^  the  codicil  of 

the  10th  September. 

I  am  not  aware  that  between  this  time  (brtwees 
the  3rd  and  the  10th  Sep£ember,  one  w^k)  aay 
thing  very  important  happened.  Dr.  Clutterbud 
▼isited  the  deceased  on  the  5th  and  the  7th  of  the 
month,  but  he  has  no  recollection  of  anything  piff- 
ticular  occurring  at  either  of  those  visits.  The 
account  given  of  the  deceased,  as  far  as  I  can  find, 
does  not  state  that  between  the  days  now  referred 
to  he  had  had  an  epileptic  fit.  He  had  three  od 
the  26th  August,  and  five  or  six  on  different  days 
after ;  but  I  do  not  find  that  any  witness  states  that 
between  the  3rd  and  the  10th  September  there  ms 
a  single  day  on  which  the  epileptic  fits  returned. 

Early  on  the  morning  of  the  10th  of  September 
the  deceased  had  a  severe  attack  of.  some  kind  or 
other,  followed  by  a  return  of  the  epileptic  fits. 
This  attack  was  of  an  alarming  character,  so  much 
80  as  to  induce  the  deceased  and  Mr.  Foote  to  ap- 
prehend that  his  dissolution  was  at  hand.  On  this 
occasion  Mr.  Foote  was  sent  for  and  Mr.  Finder 
Simpson  from  London,  but  Mr.  Foote  being  on  the 
spot  was  in  attendance  before  Mr.  Finder  Simpoon 
arrived ;  and  the  account  given  by  Mr.  Foote,  in 
his  deposition  on  the  allegation  propounding  the 
codicil,  is  this — *'  Mr.  Day,  when  I  saw  him,  was 
in  a  state  of  great  nervous  agitation,  and  he  was 
evidently  under   the    apprehension    that   be  was 


PR£R0QATIV£  COURT  OF  CANTERBURY. 


805 


about  to  die ;  in  fact  he  was  very  ill,  and  I  thought 
that  he  might  die,  and  in  consequence  I  had  his 
sisters,  Mrs.  Lockwood  and  Mrs.  Mary  Day,  called 
up,  and  it  was  after  they  came  into  his  chamber 
that  he  disclosed  to  me  that  he  had  three  natural 
children  ;  his  man-servant,  Thomas  Hunt,  was  in 
the  room  at  the  time  also.  Mr.  Day  made  this  dis- 
closure to  me  as  a  declaration,  as  a  dying  declara- 
tion, of  his  intentions,  and  calling  upon  myself,^' (that 
is  Mr.  Foote)  *^and  his  sisters  and  his  servants, 
to  bear  witness  to  what  he  said,  which,  as  near  as 
possible,  was  as  follows : — '  I  have  three  natural 
children,  to  whom  I  have  given  post  obit  bonds  for 
5,000/.  each,  which  will  be  presented  at  my  death, 
and  I  wish  them  to  be  doubled,  and  hope  Mrs.  Day 
will  not  object.* "  Nothing  can  be  more  sensible 
and  rational  than  these  expressions  from  the  de- 
ceased. He  goes  on  to  say,  and  it  is  not  an  im- 
material circumstance,  that  the  deceased  then  *^  at 
the  same  time  stated  their  ages,  saying  that  one 
was  16,  one  13,  and  the  other  11 ;"  and  I  may  ob- 
serve that  though  these  ages  do  not  exactly  agree 
with  the  account  given  by  Mrs.  Peake,  the  difference 
is  such  as  may  be  easily  accounted  for,  without  sup- 
posing that  the  deceased  laboured  under  any  con- 
fusion at  this  time.  Mr.  Foote  proposed  to  the 
deceased  to  write  down  his  wishes  on  paper  to  give 
to  these  children  of  the  deceased  some  additional 
benefit,  before  Mr.  Simpson's  arrival.  The  de- 
ceased acceded  to  it,  and  the  codicil  of  the  10th 
September  was  drawn  up  by  Mr.  Foote,  and  exe- 
cuted by  the  deceased  in  the  presence  of  Mrs.  Mary 
Day,  and  Hunt,  the  servant,  who  signed  their  names 
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1838.      to  it  as  witneaBes ;  it  was  likewise  attested  byHr 
j«a«3Mu     Foote  himself. 
^^  It  appears  that  other  circumstances  occurred  be- 

1^^^  tween  the  deceased  and  Mr.  Foote  with  respect  to 
o^  the  preparatioQ  of  this  codicil.  He  says,  "When 
*"'  I  proposed  to  write  down  what  Mr.  Day  had  siid, 
he  desired  me  to  do  bo,  and  haring  procured  writing 
materials,  I  wrote  it  down  in  the  best  way  I  wu 
able,  to  express  what  he  bad  said.  Daring  the 
writdng  of  it,  I  asked  Mr.  Day  if  the  children  were 
to  hare  their  money  as  they  came  of  age,  and  be 
said  that  was  to  be  left  to  the  discretion  of  his  tms- 
tees."  Here  a  question  is  put,  and  he  gives  a 
rational  and  proper  answer:  "and  that  will  be 
found  in  what  I  wrote  for  him.  It  was  very  short. 
I  made  no  draft  or  copy  of  it,  but,  when  I  hid 
6nished  it,  I  read  it  audibly  and  distinctly  to  Mr. 
Day  in  the  presence  of  his  two  sisters  and  his  man- 
servant, and  he  appeared  perfectly  to  understand  it, 
and  then  aigned  it  by  making  his  mark  to  it  io  the 
presence  of  his  said  sisters  and  myself  and  the  mao- 
servant  Hunt."  He  says,  '*  1  put  a  wafer  seal  to  it. 
and  Mr.  Day  went  through  the  ceremony  of  placing 
his  finger  to  it,  and  declaring  it  to  be  his  act  uhI 
deed.  I  was  particular  in  having  everything  done 
which  occurred  to  me  to  be  necessary  to  make  it  a 
perfect  act,  for  I  thought  Mr.  Day  might  die  before 
Mr.  Simpson  could  arrive,  and  Mr.  Day  himself 
thought  that  he  was  about  to  die.  I  took  possession  of 
the  codicil  after  it  was  executed  until  Mr.  Simpwo 
came,  when  1  delivered  it  to  him.  Mr.  Day  was  of 
perfect  sound  mind,  memory,  and  understanding, 
throughout  the  transaction ;    he  talked  rationally 


PREROGATIVE  COURT  OF  CANTERBURY, 


807 


1838. 


Croft 

intt 

AY 

and 
Othxbi. 


agtti 


and  sensibly  altogether  on  the  subject,  he  perfectly 
understood  everything  which  passed,  and  was  fully  June29th. 
capable  of  giving  instructions  for  a  codicil  to  his 
will,  or  of  doing  any  act  requiring  thought,  judg- 
ment, and  reflection."  He  says  *'  he  did  not  desire 
me  to  keep  the  codicil  till  Mr.  Simpson  came ;  I  did 
that  of  my  own  accord,  and  then  gave  it  to  Mr. 
Simpson,  who  read  it  in  my  pres^ice,  and  said  that 
it  would  do  very  well.  I  wanted  him  to  prepare  a 
more  formal  codicil,  but  he  would  not  do  that,  and 
assigned  a  reason  for  it."  And  then  a  circumstance 
occurs,  which  shews  the  deceased's  recoUectibn , 
and  that  his  conduct  was  rational  and  sensible; 
^'  He  called  Mr.  Day's  attention  to  the  circumstance 
of  there  being  another  bond  which  he  had  heard  of ; 
Mr«  Day  was  reluctant  to  admit  that  there  was 
such  a  bond,  but  at  last  he  did  admit  it,  and  said 
that  that  bond  had  been  destroyed,  and  the  child 
was  dead/' 

From  the  evidence  given  by  this  gentleman,  and 
from  the  circumstances  which  occurred  on  this 
occasion,  nothing  can  be  more  clear,  than  that  this 
was  the  act  of  the  deceased  himself,  for  the  persons 
about  him  had  no  previous  notioti  of  the  existence 
of  the  three  natural  children.  The  deceased  for 
some  reason  or  other,  had  kept  it  a  secret  from  all 
but  one  or  two  individuals.  But  during  the  whole 
transaction,  the  deceased  is  perfectly  rational  and 
attentive ;  he  gave  directions  for  this  codicil,  and 
thereby  relieved  his  mind  of  a  weight  which  was 
upon  it ;  and  perhaps  there  was  some  reference  to 
this  intention  on  the  3rd  September,  when  he 
called  for  Mr.  Duiaur  and  Mr.  Shaw  to  attest  the 
alterations  of  the  will ;  for  Mr.  Simpson  says  there 
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appeared  to  be  something  on  his  mind,  which  he 
juDe29th.  could  uot  come  to  a  resolution  to  disclose.  But  it 
is  clear  from  the  evidence  that  the  deceased  was 
rational  and  sensible  on  the  occasion,  and  even  if 
the  case  had  been  less  clear,  the  codicil  is  an  act  so 
natiiral,  that  of  providing  for  such  children,  that  the 
Court  would  not  hesitate  in  pronouncing  for  it 

But  the  case  does  not  rest  here.  Not  only  is 
there  proof  that  the  deceased  at  the  time  was 
rational  and  sensible,  but  at  a  subsequent  period  he 
enters  into  conversation  with  others  on  the  subject, 
declaring  what  he  had  done,  and  that  he  was 
satisfied  with  it.  And  though  the  evidence  of  Mrs. 
Peake  is  the  only  proof  of  a  previously  expressed 
intention  of  providing  for  his  illegitimate  children, 
he  had  made  a  provision  for  them  in  1832,  by  post 
obit  bonds  of  5,000/.  for  each  child.  She  deposes 
that  the  deceased  at  that  time  declared  his  in- 
tention of  making  a  further  provision  for  them. 
The  evidence  of  Mrs.  Peake  is  extremely  strong  on 
this  point.  It  appears  that  the  deceased  being 
anxious  that  the  children  should  be  identified,  a 
letter  was  written  to  Mr.  Weston,  by  the  deceased's 
desire,  directing  that  the  children  should  be  brought 
to  town,  and  this  is  forwarded  to  Mr.  Osborne,  one 
of  the  clerks  at  the  deceased*s  establishment  at 
Holbom,  Mr.  Weston  himself,  the  deceased's 
brother-in-law,  being  unwell  at  the  time.  The 
children,  who  were  at  Margate,  were  accordingly 
brought  to  London  by  Mrs.  Peake,  and  she  saw 
the  deceased  on  the  15th  of  September,  and  had  a 
long  communication  with  him.  But  previous  to 
this  Mr.  Weston  and  his  wife  (the  sister  of  Mrs. 
Day)  had  visited  the  deceased,  that  is  on  the   11th 
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of  September,  the  day  following  the  execution  of       1838. 
the  codicil  and  the  sending  for  the  children.     Mr.     June  29tb. 
and  Mrs.  Weston  have  both  given  an  account  of       cm^ 
what  passed  between  them  and  the  deceased  on       %*j^ 
that  day.     He  enters  into  conversation  with  them      ^  ^"^ 
on  the  subject  of  these  illegitimate  children ,  and  of 
what  he  had  done ;  he  expresses  himself  satisfied 
with  the  act — the  execution  of  the  codicil, — that 
he  should  die  happy  in  having  done  what  he  wished 
to  do ;  and  they  depose  to  the  deceased  being  at 
this  time  of  sound   mind,   memory ,  and   under- 
standing:    On  Monday,  the  l2th,  when  Mrs.  Mary 
Day,  the  deceased's  sister  who  attested  the  ex- 
ecution of  the  codicil,  was  about  to  leave  Edgeware, 
she  asked  whether  he  remembered  what  he  had 
done,  and  he  entered  into  the  subject  with  her,  and 
expressed  himself  satisfied  with  what  he  had  done. 
The  bonds  have  been  produced,  dated  in  1832,  and 
witnessed  by  Susan  Peake  and  Robert  Barbrook, 
who    was  employed  in   collecting  the  deceased's 
rents,  and  was  also  a  clerk  in  his  establishment. 

The  deceased  on  this  occasion  evinced  no  want 
of  recollection  ;  he  adhered  to  the  disposition  con- 
tained in  this  codicil,  and  (though  he  was  at  this 
time  in  a  state  of  fluctuating  capacity,)  the  matter 
originating  with  himself,  the  codicil  being  ex- 
ecuted by  him  in  the  most  rational  manner,  and 
he  retaining  a  recollection  of  it  for  many  days  after, 
I  am  clearly  of  opinion  that  this  paper  is  entitled 
to  probate.  But  some  circumstances  connected 
with  the  execution  of  this  codicil  are, — the  effects 
of  them — not  confined  to  this  particular  transaction ; 
I  think  they  bear  very   materially  on  what  sub- 
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sequeotly  took  place  as  respects  the  character  of 
the  deceased,  and  the  effect  produced  on  his  mind 
by  the  several  attacks.  Notwithstanding  the  evi- 
dence of  Dr.  Clutterbuck,  that  he  became  confnsed 
after  a  short  conversation  with  him,  during  which 
however,  he  was  enabled  to  recollect  names,  and 
to  answer  questions  consistently  and  rationally,  and 
for  a  time  appeared  capable  of  bnsiness ;  notwith- 
standing  this  evidence  and  the  evidence  of  other 
witnesses  as  to  the  frequency  of  the  return  of  the 
periods  when  he  was  in  a  state  of  confusion  and 
incoherence,  the  evidence  shows  that  when  the  fits 
had  withdrawn,  he  could  concentrate  his  thoughts 
and  conduct  himself  consistently  and  rationally 
for  a  considerable  period  of  time.  During  the  in- 
structions for  the  codicil,  and  the  communication 
respecting  the  children  to  Mr.  Foote  he  conducted 
himself  in  a  perfectly  rational  manner,  and  his 
recollection  of  the  circumstance,  and  the  frequency 
with  which  he  referred  to  it,  shewed  that  bis  ge- 
neral capacity  was  not  so  low  as  in  the  opinion  of 
many  of  those  about  him,  and  even  of  Dr.  Clut- 
terbuck himself,  it  was  supposed  to  be.  It 
appears  according  to  Mr,  Weston,  that  a  con- 
versation took  place  between  the  deceased  and  him, 
on  the  1  Ith  of  September,  in  which  he  referred  not 
only  to  the  codicil  but  to  other  matters  of  business. 
Mr.  Weston  had  been  travelling  to  Manchester  on 
business  connected  with  the  manufactory,  and  he 
had  a  long  conversation  with  the  deceased  on  this 
subject,  so  that  he  was  capable  of  attending  to 
business  for  a  long  time  together,  according  to 
Mr.  Weston,  and  there  is  no  reason  why  the  Court 
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should  distrust  the  account  given  by  this  person, 

though  he  states  that  there  was  a  longer  period     June  39th. 

before  a  change  took  place. 

But  it  appears  that  on  the  afternoon  of  the  1 1  th, 
Mr.  John  Simpson  visits  the  deceased.  He  was  sent 
for  in  consequence  of  what  had  passed,  and  he  saw 
the  deceased  on  that  day^  that  is  on  the  very  day 
that  Mr.  Weston  and  Mrs.  Weston  had  a  long 
conversation  with  the  deceased,  in  which  he  was 
perfectly  rational,  and  conversed  for  a  considerable 
length  of  time.  He  went  to  Edgeware  by  desire 
of  the  deceased,  as  he  was  informed  by  his  fathen 
in  consequence  of  the  disclosure  of  the  secret  as  to 
the  three  illegitimate  children,  and  the  execution 
of  the  codicil  which  had  taken  place.  He  states 
that  Mrs.  Day  was  extremely  anxious  that  the 
deceased  should  be  prevailed  upon  to  annul  the 
codicil,  and  make  a  provision  for  the  children  in 
some  other  way.  His  evidence  is  given  on  the  5th ' 
article  of  the  allegation,  and  it  is  not  impiaterial 
for  the  Court  to  refer  to  it,  not  so  much  with 
reference  to  this  transaction,  as  to  the  execution  of 
the  last  codicil  of  the  22nd  of  September.  Mr. 
Simpson  states  that  he  saw  the  deceased  both  on 
the  11th  and  12th  of  September,  that  he  attended 
him  on  both  occasions  on  the  subject  of  his  making 
a  provision  for  his  natural  children,  of  whose  ex- 
istence he  had  recentlv  made  a  disclosure.  He 
had  not  seen  him  since  the  3rd  of  September, 
which  was  soon  after  the  first  attack  of  the  26th 
of  August.  He  says  he  tried  to  draw  the  deceased's 
attention  to  the  subject  of  the  codicil,  but  that  he 
could  not  get  one  word  from  him  on  that  or  any 
other  subject.      ''At  the  earnest  desire  of  Mrs. 
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Day  and  Mrs.  Clagett,  hie  wife  and  daughter,"  be 
says,  "  who  were  in  great  distress  at  the  diacloeore 
just  made  in  respect  to  the  natural  children,  and 
who  to  avoid  the  exposure  were  most  aniious  that 
the  codicil  Just  executed  by  Mr.  Day  in  tbdr 
favour  should  be  annulled,  and  providon  nudefer 
them  in  some  other  way ;  I  made  one  or  two 
further  attempts  in  the  course  of  that  day  to  get 
Mr.  Day  to  enter  upon  the  subject,  but  I  was  unable 
to  get  a  word  from  him."  It  has  been  said,  that 
this  is  altc^ther  inconsistent  with  the  account 
given  by  Mr.  and  Mrs.  Weston,  for  if  it  be  true 
that  the  deceased  was  in  this  state  when  Hr. 
Simpson  saw  him,  it  is  extraordinary  that  he  sbould 
have  had  so  much  command  over  himself,  anil 
have  evinced  so  much  recollection  and  consistency 
as  to  be  able  to  enter  into  the  topics  he  did,  and  to 
discuss  matters  of  business  with  Mr.  Weston,  (as  to 
his  journey  to  Manchester,)  and  to  talk  with  Mn. 
Weston  on  the  subject  of  his  natural  children,  oa 
the  very  day  when  Mr.  Simpson  saw  him.  But  1 
am  of  opinion  that  these  accounts  are  not  incon- 
sistent one  with  the  other.  The  communication 
between  the  deceased  and  Mr.  Weston  had  probably 
taken  place  in  the  early  part  of  the  day,  when  the 
deceased's  mind  was  in  a  state  of  clearness  and 
vigour;  after  this  (Mr.  Simpson's  visit  being  in 
the  afteruooi]  of  tlie  day)  he  had  relapsed  into  that 
statii  of  incoherence  and  confusion  of  mind  and  re- 
collectiun,  into  which,  as  appears  by  the  evidence 
of  Dr.  Clutterbuck,  he  was  in  the  habit  of  relapsing, 
and  therefore  tlie  evidence  of  Mr.  and  Mrs.  Weston 
is  not  iuconsistont  witli  tlie  account  given  by  Mr. 
Simpson,  looking  to  the  state  tlie  deceased  was  in 
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during  the  latter  part  of  his  life  especially.  When  1888. 
the  conversation  took  place  with  Mr.  and  Mrs.  June  29th. 
Weston  he  was  rational  and  coherent ;  he  then  be-  cmtt 
came  confused  and  incoherent,  as  is  stated  by  Dr.  "^^  "^ 
Clutterbuck.  Therefore  there  is  no  reason  to  dis-  ^*"'' 
credit  the  account  given  by  Mr.  Weston  of  the  con- 
versation which  took  place  on  the  1 1th  September. 
Now  on  the  12th  September,  Mr.  Simpson  saw  him 
again,  on  the  same  subject ;  he  says,  *'  I  did  get 
him  to  speak,  but  he  talked  in  so  irrational  a  man- 
ner, that  I  could  do.  no  more  with  him  than  I  had 
done  the  day  before.  Upon  my  going  up  to  him 
the  second  day,  I  said  something  to  him  to  this 
effect : — *  So,  Sir,  you  have  been  making  a  codicil, 
I  understand,  for  the  benefit  of  your  natural 
children.'  Upon  my  saying  this,  he  looked  at  me 
savagely,  and  said  ^  No,  John,  bonds,  and  I  will 
have  more.'  He  then  repeated  the  word  *  bonds ' 
several  times."  So  that  in  this  conversation  with 
Mr.  Simpson,  on  the  12th  September,  here  is  a 
reference  to  the  provision  he  had  made  for  them  in 
1832,  as  if  he  had  forgotten  that  he  had  made  a 
further  provision  for  them.  But  though  he  might 
have  forgotten  this  at  the  time  of  his  conversation 
with  Mr.  Simpson,  this  is  not  inconsistent  with  the 
statement  of  Mr.  Weston,  that  the  deceased  was  at 
the  time  in  a  state  of  perfect  recollection  ;  and  it  is 
not  inconsistent  with  the  state  of  the  deceased  ;  that 
the  account  given  by  Mr.  Simpson  should  also  be 
accurate,  when  he  says  '^  I  then  tried  again  to  bring 
him  round  again  to  the  subject,  saying  to  him  some- 
thing to  this  eflFect :  *  Now,  Sir,  can't  we  make  some 
arrangement  and  do  away  with  that  codicil  V  He 
gave  me  no  answer  to  this,  but  began  telling  me 
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that  he  had  a  great  deal  to  say  to  me,  and  then  he 
went  on  to  ask  me  several  times,  in  the  most  child- 
ish way, — ^how  long  I  could  stay,  and  how  long  it 
would  take  me  to  walk  up  to  town ; — '  Now,  John,' 
he  kept  repeating,  *  how  long  can  you  really  stay  T 
After  this  I  made  another  attempt  to  get  him  round 
to  the  subject  of  the  codicil,  asking  him  if  we  could 
not  invest  the  money  in  the  funds  for  the  benefit  of 
the  children,  upon  which  he  said  quite  petulantly 
^  Why  V     I  told  him  that  he  should  do  it  to  save  the 
feelings  of  his  wife  and  daughter.     He  made  no 
reply  to  the  observation,  but  addressing  me  abruptly, 
he  said,  '  You  shall  have  the  carriage,  and  go  to 
Pine- Apple  Gate ;  but  tell  me  how  long  it  will  take 
you  to  walk  up  to  town,  and  what  is  the  latest  moment 
you  can  stay  V     Whilst  running  on  in  this  way, 
the  doctors  were  announced,  and  I  left  him  for  the 
time.     Nothing  further  passed  on  the  subject  of  the 
codicil,  or  the  provision  for  the  natural  children^ 
either  on  the  part  of  Mr.  Day  or  myself.     Finding 
that  in  the  state  he  was,  it  was  hopeless  to  fix  his 
mind  to  any  rational  point  for  a  second,  I  made  no 
further  attempt  to  renew  the  subject  with  him.'* 
Now  this  is  the  account  of  what  passed  on  the  12th 
September,  between  Mr.  John  Simpson  and  the 
deceased.      It  does    not    at  all  conflict   with  the 
evidence  of  other  persons.     It  is  very  possible  that 
though  at  the  making  of  the  codicil,  he  expressed 
himself  rationally  on  the  subject,  and  approved  of 
what  he  had  done,  this  should  not  conflict  with  the 
evidence  of  other  witnesses,  and  of  the  servants, 
Hunt  and  Barton.     Barton  says,  that  he  suddenly 
flew  ofl*, — and  he  might  at  this  time  have  been  in 
that  state  of  confusion  mentioned  by  Dr.  Clutter- 
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buck,  and  by  other  witnesses,  and  which  the  pa 
exhibited  in  the  cause  show,  did  frequently, 
place.  This  communication  with  Mr.  Simj 
shows,  however,  that  there  was  on  the  mind  oi 
deceased  a  considerable  eflfect  produced  by 
disorder  under  which  he  laboured. 

On  this  account  given  by  Mr.  Simpson,  sotne 
servations  have  been  made  pressing  on  the  cha 
ter  of  this  gentleman  as  to  the  purpose  for  whid 
has  come  forward  to  give  evidence  in  the  ca 
These  observations  are  calculated  to  produce  pai 
reflections  in  the  mind  of  this  gentleman,  and 
but  justice  to  him  to  say,  that,  as  far  as  the  Cou 
able  to  judge  from  the  evidence,  he  has  not  rend< 
himself  liable  to  a  just  suspicion  of  any  design  to  { 
an  inflamed  and  exaggerated  account  of  the  s 
of  the  deceased,  or  any  representation  other  t 
the  facts  and  circumstances  would  justify.     ^ 
is  the  motive  ascribed  to  this  gentleman  ?  Why  i 
he  has  a  personal  interest  to  state  facts  contrar 
the  codicil  propounded  by  Mr.  Dufaur,  in  wl 
Mr.  Dufaur  is  appointed  an  executor,  with  a  leg 
of  600/.  free  of  legacy  duty,   and  in  which  ] 
Dufaur  is  continued   in  the  collection  of  cerl 
rents  and  annuities  in  London  as  during  Mr.  D{ 
lifetime.     By  a  codicil  executed  by  the  deceas 
appropriating  a  large  sum  of  money  to  the  found 
of  an  asylum  for  blind  persons,  there  is  a  direct 
that  his  trustees  shall  allow  to  a  secretary  or  cl< 
a  salary  of  not  less  than  1 00/.  a  year,  and  it  is  si 
gested  that  if  Mr.  Dufaur,  who  is  executor  by  : 
codicil  propounded  on  his  behalf  of  the  22nd  S< 
tember  1836  is  appointed,  it  may  interfere  with  i 
prospects  of  Mr.  John  Simpson,  who  has  a  bet 
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chance  of  an  increase  of  salary  from  the  other  eie- 
cutors,  one  being  his  father,  and  the  other  persons 
on  terms  of  intimacy  with  him.     Really  lookiDg  to 
the  remote  contingency,  the  remote  expectation  oo 
which  Mr.  Simpson  is  supposed  to  have  acted  in 
this  cause,  in  giving  an  inflamed  and  exaggerated 
account  of  the  deceased's  state,  it  is  far  too  slight  to 
lay  any  just  foundation  for  the  charge  which  has 
been  made  against  him.     But  it  does  not  rest  solely 
on  Mr.  John  Simpson.     The  imputation  must  go 
further,  and  rest  upon  the  executors  and  trustees  of 
the  trust  fimd  ;  and  it  implies  that  Mr.  Underwood 
and  Mr.  Croft  would  not  be  unwilling  to  lend  them- 
selves to  an  abuse  of  the  trust  reposed  in  them  by  the 
deceased.     What  right  has  the  Court  to  suppose 
that  either  of  these  gentlemen  or  Mr.  Pinder  Simp* 
son,  the  father  of  Mr.  John  Simpson,  should  be  so 
forgetful  of  their  duty  in  the  trust  they  have  to  ex- 
ecute, as  not  to  discharge  it  with  honesty  and  per- 
fect integrity  ?  What  right  has  the  Court  to  suppose 
that  they  would  make  an  addition  to  the  salary  o( 
Mr.  John  Simpson  (it  is  directed  by  the  codicil  of 
the  deceased  that  he  is  to  be  the  first  clerk,  so  that 
this  is  not  at  the  option  of  the  trustees)  contrary  to 
the  wishes  and  intention  of  the  testator?  Rcftlly 
the  bare  statement  of  the  circumstance  makes  it 
appear  so  improbable  that  it  is  hardly  deserving 
that  the  Court  should  take  notice  of  it ;  but  I  have 
thought  it  right  to  counteract  the  effect  of  the  ob- 
servation if  it  should  go  abroad,  and  to  protect  the 
character  of  this  person,  who  appears  to  have  cod* 
ducted  himself  with  perfect  integrity. 

It  is  now  necessary  for  the  Court  to  consider 
what  was  the  character  and  state  of  the  deceased 
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between  the  10th  and  22nd  of  September,  wit 
ference  to  the  testamentary  act  now  more  in 
diately  before  the  Court, — it  is  immaterial,  1 
to  consider  what  was  the  state  and  condition  oi 
deceased  according  to  the  accounts  given  by  se 
witnesses  as  compared  with  the  account  give 
Mr.  John  Simpson. 

Mr.  John  Simpson  has  given  a  general  ace 
of  the  state  of  the  deceased  on  the  third  artic 
the  allegation.     He  speaks  to  his  general  chan 
in  the  early  part,  and  he  goes  on  to  depose  thai 
the  3rd  September,  he  was  quite  struck  witl 
failure  of  memory  he  evinced.     '^His  whole 
duct, "  he  says,  "  and  demeanour  on  every  occ8 
of  my  being  with  him  from  that  time,  manife 
to  a  greater  degree  on  each  successive  day  the 
paired  state  of  his  mind."     Dr.  Clutterbuck 
the  same  thing,  that  is,  that  he  became  inconsist 
incoherent,  and  confused  at  much  shorter  per 
of  time  than  previously.     On  some  of  the  said 
casions,  when  I  was  with  him,  he  would  ren 
perfectly  silent,  and  not  utter  a  single  word  foi 
hour  together.     On  others,  and  as  more  gener 
happened,  he  would  run  on  from  one  subjec 
another,  asking  questions,  and  making  a  nun 
of  unconnected  remarks  of  the  most  absurd 
irrational  nature.     He  would  begin,  perhaps, 
asking  some  question,  or  making  some  remarl 
a  rational  nature,  such  as  making  inquiry  after 
family  or  something  of  that  sort,  and  then, 
a^xt  moment  after,  without  waiting  for  a  reply, 
T^ould  abruptly  change  the  subject,  and  make  sc 
absurd   inquiry,   such  as'  *What  is  the  price 
herrings?'  or  •What  sort  of  a  crop  of  apples 
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18S8.       there?'  or  he  would  run  off  with  a  series  of  remarb 
Smnt  79th.     perfectly  onconiiected  and  irrational  to  the  greatest 
cjl^       degree.     Afiter  harping  on  some  ridiculous  idea, 
'^^       that  poison  had  been  pat  into  his  food,  and  that  be 
was  to  have  his  legs  cut  off  to  let  out  the  poison,  so 
that  he  might  be  able  to  walk,  or  some  idea  equally 
irrational ;  he  would  sometimes  run  on  in  this  way 
for  a  length  of  time  together.     This  was  the  more 
striking  in  him  from  his  having  been,  before  his 
illness,  a  man  who  never  said  a  word  more  than 
was  necessary,  and  then  what  he  did  say  he  ex- 
pressed in  the  most  clear  and  forcible  manner.  There 
is  a  paper  somewhere  in  this  cause,  it  is  one  of  the 
testamentary  papers,  or  scripts  I  believe  they  are 
termed,  upon  which,  on  one  of  the  occasions  when 
I  was  with  Mr.  Day  during  his  illness,  I  in  his 
presence  and  from  his  own  mouth,  unknown  to  him, 
took  down  with  a  pencil,  and  afterwards  traced 
over  with  ink,  a  number  of  remarks  and  questions 
made  and  put  by  him  at  the  time,  and  the  contents 
of  which  paper  show  the  impaired  and  weakened 
state  of  his  mind,  and  is  a  specimen  of  the  mode 
in  which  he  conducted  himself  on  the  various  oc- 
casions of  my  being  with  him  during  his  illness." 
And  this  paper  is  annexed  to  the  affidavit  of  scripts 
of  one  of  the  Executors,  and  marked  (H)  and  which 
is  dated  on  a  day  not  immaterial,  the  24th  September, 
two  days  after  the  execution  of  the  codicil  pro- 
pounded by  Mr.   Dufaur.    The  conversation  de- 
tailed in  that  paper  occurred  on  the  occasion  of  my 
taking  down  from  Mr.  Day,  at  his  desire,  and  to 
avoid  irritating  him,  some  instructions  for  a  codicil 
dictated  by  him ,  of  the  most  absurd  and  unintelli- 
gible nature,  and  which  were  taken  down  on  the 
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same  paper."    It  is  not  necessary  for  the  Co 
refer  to  the  paper.     It  does   bear  the  cha 
given  by  the  witness,  and  if  written  down  froi 
dictation  of  the  deceased  on  this  occasion,  it  f 
that  the  deceased  was  in  a  most  incoheren 
confused  state  of  mind  at  the  time.     ^^Throuj 
his  illness,  Mr.  Day  was  for  ever  going  on  ta 
in  some   absurd  unconnected  way,  constantly 
ridiculous  and  irrational,  and  very  often  per 
unintelligible.     He   would   frequently   run   ( 
me  about  his  bills  and  his  bonds,  and  more 
ticularly  his  will ;  he  was  for  ever  telling  m( 
he  must  have  a  new  will,  and  saying  that  he 
nullify  the  residue, — that  was  an   expressio 
frequently  used  on  the  subject/'     We  shall  see 
sentiy  whether  by  the  other  witnesses  this  ace 
given  by  Mr.  John  Simpson  is  not  confirmed, 
is  impossible  to  remember  the  absurd  trash  v 
he  would  keep  repeating  over  and  over  again  s 
^  his  will  and  his  bonds.    What  he  said  on 

subjects  was  always  unconnected  and  irrat^oc 
the  greatest  degree ;  and  yet  at  the  same  tii 
gave  you  the  idea  that  he  had  something  floi 
in  his  mind  which  he  could  not  bring  to  matv 
In  fact  his  mind,  which  before  his  illness  was 
clear  and  decisive,  was  now  in  a  state  of  conft 
altogether.     One  mode  in  which  the  impaired 
of  Mr.   Day's  mind  was  shown  during  his  il 
was  by  the  ridiculous  orders  which  he  used  to 
to  his  servants  and  others.     I  remember,  fo: 
stance,  hearing  him,  on  one  occasion,  order 
coachman  to  take  his  carriage   to  town  and  b 
back  in  it  Mr.  Hopkinson,  his  coachmaker,  and 
six  tradespeople.     I  have  at  other  times  heard 
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1838.       tell   bis  coachman  to  take   the  carriage  to  Pioe 
jone  29th.     Apple   Gate,   and   then  tarn    round  and  bring  it 
J^        back  again."     He  goes  on  to  describe  the  manner 
wi»9t       in  which  the  deceased  conducted  himself  and  ex- 
und         pressed  himself  during  the  time  at  which  Mr.  Joba 
Simpson  saw  him :  he  says,  *^  He  may  have  made 
occasionally  a  rational  observation,  and  have  ap- 
peared rational  for  the  time,  but  as  far  as  came 
within   my  observation    that  never   lasted  above 
a   moment    or   two,    and    then   the    subject  was 
gone.     He   never  that  I    witnessed,    during  his 
illness,  could  carry  on  any  subject  rationally  beyond 
two  sentences.     That  such  as  I  have  described  Mr. 
Day's  state  at  the  period  in  question  was  known 
to  all  his  family  and  those  who  had  access  to  him, 
as  well  as  to  his  medical  attendant,  there  is  not  a 
doubt.     It   was  the   subject  of  open  conversation 
throughout  the  whole   establishment,  both  in  the 
family  and  among  the  servants."    And  he  goes  on 
to  depose ;  "  On  the   12th  September,  when  I  was 
at  Mr.  Day's  house,  I  conversed  with  all  three  of 
his  medical   attendants,  Mr.  Hewson,   Mr.  Foote, 
and  Dr.  Clutterbuck,  as  to  the  state  in  which  he 
was,  and  they  all  three  concurred  in  the  opinion 
that  he  was  at  that  time  perfectly  childish,  and 
unequal  to  transact  any  business."     Here  again  it 
is  said  that  Mr.  Simpson  is  contradicted  by  Dr. 
Clutterbuck  ;  that  he  never  expressed  any  opinion 
of  the  general  incapacity  of  the  deceased,  whereas, 
in  his  deposition,  Mr.  Simpson  has  stated  that  Dr. 
Clutterbuck   told  him  so.     He  says  that  all  the 
three  medical  attendants  at  that  time  concurred  in 
opinion  that  the  deceased  was  in  a  state  of  in- 
capacity; and  in  answer  to  the  3rd  interrogatory, 
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Mn  Simpson  says,  with  reference  to  this  ] 
*•  By    reference    to    my    notes    of    the     v 
conferences   I    had    with   the  said   medical 
during  Mr.  Day's  illness,  I  am  enabled  to  c 
to  the  very  days  when  they  severally  express 
me  their  opinion  that  he  was  not  in  a  sti 
transact  any  business ;   on  the  said   ]  2th  of 
tember  they  all  three  jointly  gave  that  opini 
me ;  on  the  16th,  the  24th,  and  the  26th  oi 
month,  Mr.  Foote  each  day  expressed  that  op 
to  me ;  and  on  the  8th  of  October  following 
Clutterbuck  and  Mr.  Hewson,  on  my  calling 
them  at  their  houses,   severally  gave  it  as 
opinion  that  Mr.  Day's  mind  was  all  but  gone 
that  he  was  totally  unfit  for  any  business."     I 
fess  I  see  no  contradiction  of  Mr.  Simpson's  ac( 
in  what  is  stated  by  Dr^  Clutterbuck,  Mr.  He^ 
and   Mr.  Foote,  as  to  their  opinion  of  the  sta 
the  deceased .    Dr.  Clutterbuck  saw  him  at  inter 
for  a  short  time,  ten  or  twenty  minutes,  and  du 
part  of  that  time  he  was  competent  to  answer  (j 
tions,  but  afterwards  he  became  confused  and 
coherent ;  and  all  that  Mr.  Simpson  says  is,  t 
on  the  12th  of  Septembei,  Dr.  Clutterbuck  decl 
to  him  that  the  deceased  was  perfectly  incompc 
to  do  acts  of  business,  and  that  Mr.  Foote  said 
same  on  the  16th,  24th,  and  26th ;  and  it  is 
possible  to  look  at  Mr.  Foote's  evidence  and 
see  that  he  is  of  opinion  that  the  decea^d 
altogether  incompetent  to  do  any   act  requii 
thought,  judgment,  and  reflection ;  and  a  pei 
of  Mr.  Simpson's  credit  cannot  have  meant  to 
pose  contrary  to  the  fact,  when  he  stated  that 
Clutterbuck,  Mr.  Foote,  and  Mr.  Hewson  concur 
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1838.  sequently  took  place  as  respects  the  character  of 
June  29Ui.  the  dcceascd,  and  the  effect  produced  on  his  mind 
c^  by  the  several  attacks.  Notwithstanding  the  evi- 
''dIT  dence  of  Dr.  Clutterbuck,  that  he  became  confused 
after  a  short  conversation  with  him,  during  which 
however,  he  was  enabled  to  recollect  names,  and 
to  answer  questions  consistently  and  rationally,  and 
for  a  time  appeared  capable  of  business ;  notwith- 
standing this  evidence  and  the  evidence  of  other 
witnesses  as  to  the  frequency  of  the  return  of  the 
periods  when  he  was  in  a  state  of  confusion  and 
incoherence,  the  evidence  shows  that  when  the  fits 
had  withdrawn,  he  could  concentrate  his  thoughts 
and  conduct  himself  consistently  and  rationally 
for  a  considerable  period  of  time.  During  the  in- 
structions for  the  codicil,  and  the  communication 
respecting  the  children  to  Mr.  Foote  he  conducted 
himself  in  a  perfectly  rational  manner,  and  his 
recollection  of  the  circumstance,  and  the  frequency 
with  which  he  referred  to  it,  shewed  that  his  ge- 
neral capacity  was  not  so  low  as  in  the  opinion  of 
many  of  those  about  him,  and  even  of  Dr.  Clut- 
terbuck  himself,  it  was  supposed  to  be«  It 
appears  according  to  Mr.  Weston,  that  a  con- 
versation took  place  between  the  deceased  and  him, 
on  the  11th  of  September,  in  which  he  referred  not 
only  to  the  codicil  but  to  other  matters  of  business. 
Mr.  Weston  had  been  travelling  to  Manchester  on 
business  connected  with  the  manufactory,  and  he 
had  a  long  conversation  with  the  deceased  on  this 
subject,  so  that  he  was  capable  of  attending  to 
business  for  a  long  time  together,  according  to 
Mr.  Weston,  and  there  is  no  reason  why  the  Court 
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'  The  fit  came  on   about   ten   o'clock  at  nij 

'  Monday,   the  12th  of  September.      She   sa 

^  "  The  first  of  these  silent  fits  came  on  aboi 

'  o'clock  at  night  of  Monday,  the  12th  day  oi 

tember,  and  it  lasted  till  about  four  o'clock  c 
'  Tuesday  afi:ernoon  :"  that  is  about  eighteen  1 

and  Hunt  has  also  deposed  to  the  same  effect.  £ 
the  time  these  silent  fits  lasted  she  says  **  he 
I  sit  in  his  chair  and  not  say  a  word,  nor  wou 

r  take  any  nourishment,  nor  let  any  thing  be 

t  for  him,  but  sat  apparently  in  a  childish  c 

t  And  the  account  which  Hunt  gives,  on  the  &• 

f  interrogatory,  is  this  : — "  I  did  not  consider  tl 

I  was  a  fit  which  Mr.  Day  had  between  the  Qtt 

;  10th  of  September  last.     He  was  very  ill,  but 

I  collected.     He  woke  up  and  thought  he  was,  d 

1  On  the  night  of  the  12th  of  that  month,  he  sa 

I  nineteen  hours  without  moving  or  speaking. 

I  could  not  be  induced  to  move  or  speak,  or  do 

thing  whatever.     I  think  he  was  at  times  aftei 
in  complete  possession  of  his  memory  and  m 
faculties" — he    marks    that  as   a  period  wh 
material  alteration  took  place  in  the  state  o: 
faculties  of  the  deceased, — "  but  not  for  any  Ic 
of  time  together."     **  His  mental  faculties  wer 
greatly  impaired  at  first,  but  they  gradually 
worse  and  worse,  and  the  failure  of  them  sh( 
itself  in  various  instances ;  and  I  am  certain 
the  state  of  Mr.  Day  was  such  as  I  have  st 
from  and  after  the  12th  day  of  September."     1 
are  persons  on  whose  evidence  the  Court  is  incl 
to  place  reliance,  as  it  is  given  with  great  fair 
Barton  appears  to  have  given  a  fair  represents 
as  to  the  deceased's  state  of  mind,  according  to 
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^S88.  impression  as  to  how  the  deceased  was  at  the 
Jnusoih.  several  periods  of  time.  Accordiug,  therefore,  to 
c^  this  account,  the  deceased  at  this  peried  of  time  nt 
'^"'*  ID  a  silent  state  without  uttering  a  word  ;  on  the 
Omli  1 1th,  when  Mr.  Simpson  saw  him  he  talked  in- 
coherently, before  the  silent  fit  came  on  on  the 
12th  of  September,  in  the  way  he  has  represented. 
But  this  was  not  the  only  silent  fit,  there  was  one 
on  the  16th  of  the  month.  Barton  says,  the  second 
silent  fit  began  at  half-past  nine  at  night  of  the 
16th,  and  continued  until  three  o'clock  the  fol- 
lowing day.  She  says — "The  effect  of  the  fits, 
both  the  epilepsy  and  the  silent  ones,  was  to  weaken 
and  impair  both  bis  mind  and  memory ;  that  is  to 
say,  at  times ;  but  even  up  to  the  day  of  his  death 
be  was  at  times  just  as  rational  and  sensible  u 
ever;'*  concurring,  therefore,  with  the  opinion  of 
Dr.  Clutterbnck.  But  these  silent  fits  of  the  12th 
and  16th  of  September  were  no  slight  evidence  of 
the  effect,  the  increasing  effect,  of  the  disorder  mi 
the  mind  of  the  deceased.  It  is  clear,  that  at  this 
time,  the  12th  and  16th  of  September,  the  dateof 
these  silent  fits,  (oue  lasting  for  eighteen  houn, 
the  other  from  nineteen  to  twenty  hours),  the 
deceased's  state  of  capacity  was  not  the  same 
when  the  silent  fits  subsided.  It  is  not  like 
the  epileptic  fits,  which  rendered  his  mind  im- 
paired  and  confused,  but,  when  the  effects  went 
off,  his  mind  remained  perfect ;  but  here,  for  nine- 
teen or  twenty  hours,  he  is  visited  with  a  silent  fit, 
during  which  the  deceased  sits  in  his  chair  in  an 
irrational  state,  not  ntteringa  word,  or  taking  food, 
or  suffering  anything  to  be  done,— his  mind  un- 
conscious   of   everything    passing,    incapable   of 
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ratioual  conversation,  or  of  any  rational  act ; 
fore  on  the  12th  and  16th,  the  disorder  h 
creased  very  rapidly,  and  become  of  a  much 
serious  nature. 

But,  in  point  of  fact,  what  effects  did  it  pp 

Why,  Barton  says,  that  after  the  12th  of  Sept 

she  observed  many  instances  of  incoherent,  irr. 

and   childish   behaviour  in  the   deceased. 

would  give  the  most  nonsensical  orders  a: 

rectioils :  for  instance,  he  one  day,  about  that 

but  I  cannot  name  the  day  precisely,  orderec 

or  four  large  clothes'-horses  to  be  made  f 

linen  to  be  hung  on  in  the  kitchen,  becai 

himself,  and  all  of  us,  could  then  sit  by  the  k 

fire  without  scorching  ourselves.     He  would 

talking  nonsense  of  this  kind  for  an  hour  oi 

'  then  he  would  go  off  to  sleep,  as  if  from  exhai 

and  wake  up  again  in  an  hour  quite  refreshec 

I  his  mind  and  memory  perfectly  collected,  8 

i  he  would  remain  three  or  four  hours,  and  tl 

I  he  went  with  his  nonsense ;  and  so  he  kej 

I  sometimes   foolish,   and   at  others  quit^  ra 

I  until  his  death."     So  that,  at  least,  he  wa 

state  of  fluctuating  capacity.     She  says,  si 

members  on  the  evening  of  Saturday,  the  1 

September,  that  follows  immediately  the  abaj 

or  cessation  of  the  silent  fit,  '^  he  told  Hu 

butler,  and  myself,  who  were  in  attendance 

him,  that  he  meant  to  talk  to  us  till  five  o'cl 

the  aftenioon,  and  he  should  then  only  commi 

with  us  by  dumb-show.    However,  the  clock  i 

I  think   it  was  six" — and  what  did  the  de 

do? — **  he  then  began  counting  thus— two  ai 

make  three,   and  so  on,  till  he  got  to  thir 
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and  then  began  again,  and  be  bid  me  help  in 
counting,  and  then  he  desired  the  butler,  bat 
□either  of  us  could  do  it  to  please  him ;'  so  he  sent 
for  Mr.  Clagett  who  was  in  the  house,  and  he  could 
not  do  it  right,  so  he  set-to  again  himself,  and  then 
he  made  the  butler  try  again,  and  kept  him  on  at 
it,  without  stopping,  for  a  quarter  of  an  boui ;  at 
last  be  exclaimed,  '  There  now,  you  have  done  it 
at  last — that's  just  what  Tmean  ;  how  stupid  they 
have  all  been  t'  This  sort  of  game  went  on  ibr 
three  hours,  until  the  deceased  had  completely 
worn  himself  out  with  fatigue;  and.  after  all,  it 
was  not  any  calculation, — it  was  nothing  but  merely 
counting  after  his  fashion  from  1  to  36.  He  did  at 
times  give  incoherent  and  ridiculous  orders  that 
could  not  be  obeyed,  but  they  were  not  frequent 
The  fact  is,  the  house  in  Regent's  Park,  (Harlg 
House),  was  undergoing  a  thorough  repair,  and  the 
deceased  had  always  been  in  the  habit  of  giving 
the  orders  himself  for  ererythiog  that  was  wanted." 
I  only  read  this  to  show  that  the  account  of  Mr. 
Simpson  is  corroborated  by  all  the  witnesses.  He 
speaks  in  general  terms  of  the  state  in  which  be 
saw  the  deceased  from  the  3rd  September  till  the 
last  time  he  saw  him  before  he  died ;  and  I  read 
this  to  show  that  he  has  given  a  probable  and 
accurate  account,  and  that  be  is  confirmed  by 
Barton: — "and  he  would  sometimes  order  the 
carriage  to  be  sent  up  to  London  to  fetch  the 
principal  tradespeople  down,  in  order  that  they 
should  have  beds  and  be  made  comfortable ;  and 
the  arrangements  at  Harley  House  seemed  to  be 
much  upon  his  mind,  and  he  would  give  directions 
iibuut  the  tradespeople  there,  and  so  on,  which  be 
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never  thought  of  attending  to,  and  we  th< 
pacified    him  in    the  best   way   we    could, 
instance,  he  would  sometimes  say  to  me,  * 
Fanny,  could  you  manage  to  go  to  Londo 
evening  ?  the  carriage  shall  take  you  as  far  at 
Apple  Gate,  and  you  can  walk  the  rest  of  the 
and  get  back  as  you  can.'     I  used  to  assent 
and  leave  him  for  a  little  time,  and  then  reti 
him,  and  his  orders  about  going  to  London 
have  been  by  that  time  all  forgotten.     And  i 
manner  we  generally  acted  when  he  gave 
which  were  evidently  given  by  him   unconsci 
Sometimes  he  would  not  have  any  recollect 
having  given  such  orders ;  at  others  he  wot 
aware  that  he  did  at  times  give  foolish  order 
that  they  were  not  obeyed,  which  made  him  si 
that  none  of  his  orders  were  obeyed,  and  he 
then  have  two  or  three  different  persons  up,  an 
out  by  that  means  whether  or  not  his  orders  I 
had  not  been  attended  to."     And  the  witness, 
also  deposes  to  a  circumstance  which  is  in  ac 
ance  with  the  evidence  of  Barton,  as  to  his  m< 
conducting  himself  after  the  silent  fit.     He 
•*  On  the  17th  September,  1836,  I  was  had  i 
Mr.  Day  to  say  ray  multiplication  table,  a 
count  figures,  and  Mr.  Clagett  and  Mr.  Foote 
had  up  to  do  the  same.     He  kept  us  at  it  foi 
hours,  one  and  the  other,  and  at  last  I  did 
please  him,  and  he  was  as  delighted  as  a 
He  conducted  himself  in  a  manner  wholly  irrat 
The  figures  we  had  to  count  were — two  an( 
are   three,   and   twelve   make  fifteen,  and  c 
make  twenty-six,  and  ten  thirty-six,   and  ths 
had   to  go  over  and  over  again.     He  had 
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markably  strong  and  retentive  memory.  DmiBg 
his  illness  after  the  10th  of  September,  it  was  the 
practice  of  those  about  him  to  appear  to  yield  the 
same  obedience  to  him  as  before,  but  when  with- 
drawn, to  pay  no  attention  to  what  he  eud  or 
ordered.  Somettmee  he  forgot  altogether  what  be 
said  or  ordered  ;  he  was  treated  as  a  child  in  that 
respect."  Now,  I  say,  it  is  quite  impossible, 
reading  this  evidence,  to  say  that  Mr.  Simpson's 
account  is  an  inflamed  or  exaggerated  account.  It 
is  said  that  Mr.  Simpson  has  not  fixed  the  exact 
date  of  the  occurrences,  as  the  other  witnesses  hate 
done,  and  that  if  the  deceased  was  at  this  timt 
liable  to  such  complete  aberration  of  mind,  sadi 
unconsciousness  and  fbrgetfulness  of  what  passed, 
it  is  impossible  that  any  act  done  by  him  could 
have  had  effect ;  but  his  state  was  such  that  it 
required  to  be  particularly  watched,  to  see  whether 
it  was  a  rational  act  rationally  executed  ;  whether 
or  not  he  was  sufficiently  master  of  himself,  even 
a  short  time  after  the  access  of  the  disorder,  to  be 
enabled  to  do  an  act  capable  of  having  operation. 

But  another  effect  of  the  disorder  of  the  deceased 
after  the  10th  of  the  month,  according  to  the  evi- 
dence of  Hunt,  on  the  third  interro^tory,  is  this  :— 
"  Previous  to  and  about  the  middle  of  the  monthof 
September,  be  often  talked  of  his  affairs ;  he  neva 
did  talk  of  his  affajrs  before  the  10th  of  that  month, 
never  on  any  occasion."  And  it  comes  out  in  the  evi- 
dence of  Barton,  on  the  eighth  interrogatory,  thai, 
"after  the  first  silent  fit  the  deceased  was  in  the 
frequent  habit  of  talking  about  making  new  wills, 
and  of  having  Mr.  Simpson  down  about  making  > 
will  for  him  ;  and  whilst  he  was  in  these  moods, 
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and  more  particularly  during  the  last  three 
ii  of  his  life,  he  talked  a  great  deal  about  givic 

If  siderable  sums  of  money  to  various  persons, 

t  he  had  got  more  money  than  he  knew  what 

fi        *  with,  and  that  I  should  have  2002.  per  ann 
]i  he  should  like  me.  to  be  able  to  go  to  a  wai 

{jj:  place  every  summer  ;  he  asked  Mr.  Foote,  o 

^  just  before  he  died,  how  much  he  would  ] 

^  have,  whether  5002.  would  satisfy  him  ?     A 

^  made  similar  inquiries  and  observations  to 

^  persons ;  amongst  others  I  recollect,  on  tl 

^  October,  Mr.  Bull  came  down,  and  the  de 

told  him  he  was  going  to  make  a  new  will,  ai 
quired  if  5002.  would  satisfy  him.     He  used 
times  to  order  his  book  in  which  the  bills 
change  were  entered  to  be  brought  and  read  t 
during  his  last  illness,  and  would  evidently  be 
a  mistake  respecting  the  time  at  which  so 
them  became  due,  and  he,  during  the  last 
weeks,  used  to  say  he  wanted  to  see  Mr.  Bui 
Mr.  Dufaur  about  money  matters,  and  bonds 
such  like,  and  that  they  must  not  be  kept  awa^ 
him ;  indeed,  these  matters  were  evidently  u 
most  in  his  mind  at  the  time  of  his  being  in  a 
of  wandering  and  irrationality,  which,  as  I 
already  stated,  he  was  at  intervals  subject  to. 
vious  to  his  last  illness,  the  deceased  was  particu 
reserved  and  close  about  his  affairs,  and  so  he 
tinued  up  to  the  time  of  his  death,  except  whe 
was   labouring   under  the    temporary   attack 
weakness  of  mind,  to  which  he  became  subject 
the  first  silent  fit  on  the   12th  September,  18 
And  I  think  it  appears  from  the  evidence  of 
Foote,   to  which  the  Court   will  not   particu 
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refer,  as  the  other  party  has  not  had  an  opportunity  of 
cross-examining  him,  that  this  gentleman,  after  the 
1 2th  September, — ^indeed,  after  the  10th,  but  cer- 
tainly after  the  1 2th, — was  in  a  state  of  mind  very 
different  from  what  he  had  been  in  before ;  that  he 
was  in  the  habit  of  talking  of  his  affairs,  which  he 
had  not  been  before,  of  making  an  alteration  of  his 
will,  and  of  sending  for  his  book  of  bills  and 
bonds,  in  respect  to  which  he  was  in  the  habit  of 
employing  Mr.  Dufaur.  It  certainly  shews  that  an 
alteration  had  been  produced  by  the  disorder,  and 
that  the  mind  of  the  deceased  required  to  be  watched 
with  great  caution. 

It  appears  that,  on  the  18th  of  September,  Mr. 
Bull,  a  surveyor,  employed  in  respect  to  certain 
repairs  at  Harley  House,  visited  the  deceased  on 
the  subject  of  a  lease ;  and,  in  the  first  instance, 
he  was  refused  access  to  the  deceased  by  Mrs.  Day 
and  Mrs.  Clagett,  his  wife  and  daughter ;  which 
has  been  argued  to  be  an  improper  act  on  their 
part,  as  if  they  wished  to  make  it  appear  that  the 
deceased  was  not  at  tliis  time  in  a  state  to  see  per- 
sons on  business  ;  but  he  did  get  admission  to  the 
deceased,  and  transacted  business  with  him.  Mr. 
Bull  has  not  entered  into  a  detail  of  the  matters 
which  occurred  between  him  and  the  deceased; 
but  he  says  he  did  transact  business  with  him  on 
that  occasion,  having  acted  on  the  instructions  he 
received  from  the  deceased.  Considering  when 
the  visit  of  Mr.  Bull  took  place,  it  is  not  very  ex- 
traordinary that  the  wife  and  daughter  should  have 
hesitated  to  let  the  deceased  be  troubled  with  any 
business  whatever.  It  was  the  day  after  the  second 
silent  fit,  and  the  counting  fit,  which  lasted  for 
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I  three  hours — the  very  day  afterwards.     Bu 

I  eomes  out  in  the  course  of  the  evidence  c 

Bull  ?    The  object  of  the  visit  was  the  deliver 
I  the  counterpart  of  a  lease.     I  do  not  unde 

I  that  there  was  any  other  business.     And  it  aj 

I  that  on  the  20th,  the  day  but  one  aflerwa 

I  letter  is  written  by  Mrs.  Clagett,  under  the  dir 

J  of  the  deceased,  shewing  an  evident  confusi 

his  mind ;  and  considering  the  extraordina 
curacy  of  the  deceased's  memory,  when  in  thi 
session  of  all  his  faculties,  that  it  was  so  great 
enable  him  to  repeat  a  long  account,  and  the 
of  it  in  the  order  in  which  they  were  set  do^ 
shewed  an  incoherencv  and  confusion  in  his  ] 
•  evidently  the  effect  of  the  disorder  under  whit 
was  labouring,  and  which  was  an  affection  o 
brain,  producing  the  ordinary  results  of 
disorder. 

Annexed  to  the  deposition  of  Mr.  Bull  it 
letter  of  the  20th  September,  written  by  the  d 
tion  of  the  deceased,  and  with  reference  to  th< 
livering  up  of  the  counterpart  of  the  lease ;  andl 
was  evidently  a  confusion,  as  Mr.  Bull  states,  ii 
mind  of  the  deceased  on  the  subject.     It  is 
necessary  for  the  Court  to  point  out  the  confui 
which,  though  slight  in  itself,  is  not  slight  v 
considered  as  the  act  of  a  person  of  so  accura 
memory  as  the  deceased ;  I  refer  to  the  lette 
leading  up  to  the  visit  of  Mr.  Dufaur  on  the 
September,  immediately  preceding  the  executio 
the  codicil.     But  before  I  proceed  to  the  evidc 
as  to  this  codicil,  it  is  proper  to  consider  the  situa 
of  Mr.  Dufaur  with  regard  to  the  deceased,  and 
alteration  of  the  will  by  the  addition  of  Mr.  Duia 
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1838.      name  as  executor  with  Messrs.  Underwood,  Croft, 
jiiiie  29th.     and  Pinder  Simpson. 
^^  Mr.  Dufaur  is  a  solicitor  in  this  town,  and  I 

'^1^  understand  that  it  is  not  intended  to  throw  any  im- 
«"^  putation  on  his  general  conduct  and  respectability. 
All  that  is  intended  by  the  interrogatories  is  to  show 
that  the  business  in  which  he  was  employed  by  the 
deceased  was  not  of  the  same  confidential  nature  as 
that  entrusted  to  the  management  of  Mr.  Simpson 
and  his  son  ;  that  is,  that  they  were  inferior  matters 
in  point  of  value  of  the  property  concerned,  and 
different  in  other  respects  from  the  more  coufidoi- 
tial  commissions  received  by  Mr.  Simpson  and  his 
son  from  the  deceased.  This  gentleman  was,  in 
the  lifetime  of  Mr.  Day,  employed  occasionally  in 
lending  money  on  mortgage — (there  is  one  bond 
for  6,000/.) — on  other  occasions  ^in  discounting 
bills,  and  laying  out  money  in  the  purchase  of  life 
annuities,  whilst  the  deceased  employed  Mr.  Simp- 
son and  his  son  in  transactions  of  much  greater 
magnitude  and  moment,  and  in  investments  of 
much  greater  value  than  those  entrusted  to  Mr. 
Dufaur,  though  considerable  advantages  were  ob- 
tained by  the  deceased  by  means  of  Mr.  Duiaur's 
employment;  and  there  is  no  reason  to  suppose 
that  Mr.  Dufaur  led  the  deceased  to  the  modes  in 
which  his  money  was  employed ;  for  the  deceased 
had  a  capacity  to  judge  for  himself  as  to  the  most 
advantageous  mode  of  employing*  his  capital,  and 
he  only  employed  Mr.  Dufaur  in  carrying  his 
schemes  into  effect.  It  might  be  (as  indeed  it 
must  be  in  all  such  cases)  that  the  deceased  suffered 
considerable  losses,  from  the  manner  in  which  Mr. 
Dufaur,   under  his  own  superintendence,  invested 
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his  property.     With  the  family  of  Mr.  Dufa 
deceased  was  intimate  in  the  first  instance 
appears  from    the   evidence   of  Mary  Day 
states  that  the  deceased  became  acquainted  wi  I 
uncle  of  Mr.  Dufaur  when  both  of  them  were 
Custom  House ;  the  acquaintance  was  broke  i 
but  a  grateful  recollection  of  it  remained,  s  ; 
some  advice  which  the  uncle  of  Mr.  Dufau 
given  to  the  deceased.     He  was  also  acqu; 
with  his  father,  and  probably  determined    ; 
something  for  the  son's  benefit.    It  appears  ths  I 
Dufaur  had  for  some  years — six  or   eight- 
employed  in  the  way  I  have  described  :  and  ^  • 
the  last  year  and  a  half,  on  the  illness  of  one  ; 
clerks  of  the  establishment  in  Holbom,  Mr.  £  i 
was  employed  by  the  deceased  in  collecting  c  ! 
rents  in  London,  at  a  commission  of  two  and  i 
per  cent.,  and  he  continued  till  the  death  cl 
deceased  in  the  habit  of  occasionally  visiting 
It  appears  in  evidence   that  he  accompanie: 
persqns  who  went  to  the  strong  room  in  E 
House,  where  the  dece^ed's  papers  were  kepi 
of  which  Mr.  Dufaur,  with  a  clerk,  was  emp  I 
to  make  an  inventory ;    and  he  had  access  i 
room  when  papers  were  wanted  with  respect  1* 
business  on  which  he  was  employed.     Under 
circumstances,  I  am  not  prepared  to  say  t1 
might  not  be  a  rational  act  for  the  deceased  I 
point  Mr.  Dufaur,  executor  :  I  see  no  reason, : 
deceased  thought  proper  so  to  do,  why  he  shoul 
have  appointed  Mr.  Dufaur  with  the  other  gentl 
named  in  the  will.     But  the  question  for  the  ( 
is,  whether  he  did  appoint  Mr*  Dufaur  an  ei 
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tor;    whether  the  deceased  did  the  act  himself, 
knowing  what  he  was  doing. 

Mr.  Dufaur  had  been  sent  for  by  the  deceased, 
on  the  3rd  September,  to  be  a  witness  to  an  al- 
teration in  his  will ;  at  that  time,  therefore,  Mr. 
Dufaur  must  have  been,  to  a  considerable  degree, 
in  the  confidence  of  the  deceased,  to  the  same 
extent  at  least  as  Mr.  Shaw,  also  a  Solicitor  (one 
of  nine,  I  believe,)  employed  by  the  deceased.  He 
was  sent  for  by  the  deceased  to  be  a  witness.  Mr. 
John  Simpson  is  sent  for  to  make  the  alteration, 
and  Mr.  Dufaur  to  be  a  witness.  But  on  the  20th 
of  the  mopth,  the  deceased  writes  the  letter  to  Mr. 
Bull  (to  which  I  have  referred),  in  which,  I  think 
is  this  passage :''  Mr.  Day  observes  that  Mr.  Bull 
has  still  1 122.  \0s.  to  pay  for  interest  to  Midsummer, 
which  he  particularly  requests  Mr.  B.  will  do  to- 
day ;''  though,  in  fact  it  was  not  due ;  ^ '  and  send  word 
by  the  bearer  if  Mr.  D.  may  rely  on  his  so  doing. 
Also,  say  if  Mr.  Dufaur  may  be  expected  on 
Thursday,'*  that  is,  the  22nd.  '^Dinner  at  five 
o'clock,  and  a  bed  at  his  service ;  reminding  him 
of  the  long  stages  from  the  Green  Man  and  Still 
from  half-past  two  till  half-past  three  o'clock ;  that 
he  will  be  wise  to  take  advantage  of  the  first  that 
will  take  him."  This  visit  of  Mr.  Dufaur,  therefore, 
was  in  consequence  of  an  invitation  expressed  by 
the  deceased  himself.  That  letter  was  shown  by 
Mr.  Bull  to  Mr.  Dufaur ;  and  Mr.  Dufaur,  being 
anxious  to  return  to  his  family  at  Brighton,  goes 
on  the  21st  instead  of  the  22nd,  and  remains  at 
the  house  during  the  night  of  the  21st.  What 
particular  purpose  the  deceased  had  in  view  in 
wishing  to  see  Mr.  Dufaur,  does  not  appear  in  the 


PREROOATITE  COURT  OF  CANTERBURY.  0< 

evideoce,  whether  it  was  conaected  in  any  degree  1838. 
with  any  of  the  inTestnQents  of  the  deceased,  ur  any  Joim  29di 
parpose  connected  with  the  will,  or  any  other,  csorr 
there  is  not  a  trace  in  the  evidence.  The  visit  of  "^^ 
Mr.  Dufaur  is,  however,  paid  on  21st;  he  sleeps  o^«. 
in  the  house  that  night,  and,  during  that  time,  the 
instructions  are  said  to  have  been  given  by  the 
deceased  to  Mr.  Dufaur  for  the  codicil.  Af'the 
hoDse  of  the  deceased,  during  that  night,  Mr.  Hew- 
80Q  also  slept ;  and  in  the  course  of  the  evening 
(as  appears  by  the  evidence  of  Mr.  Hewson,  who 
has  not  only  been  examined  on  the  allegation  given 
in  on  by  Mr.  Dufaur,  but  on  a  prior  allegation 
given  in  by  another  party,)  on  the  evening  of  this 
21st  of  September,  Mr.  Dufaur  communicated  to 
him  the  intention  of  the  deceased,  that  he  (Mr. 
Duiaur)  should  be  an  executor  of  his  will.  The 
next  morning,  when  the  family  was  at  breakfest 
(Mrs.  Day,  Mr.  and  Mrs.  Clagett,  and  Mr. 
Hewson),  according  to  the  evidence  of  Mr.  Hewson, 
the  subject  was  renewed.  He  says,  "I  very  well 
recollect  that  the  prodncent  was  also  then  at  the 
deceased's  house,  and  that  he  slept  there  on  the 
night  of  the  31st;  and  on  the  following  morning, 
the  producent  being  alone  with  me  in  the  break&st- 
room,  just  before  the  family  assembled  for  break- 
&at,  which  they  did  about  ten  o'clock,  he  informed 
me  that  be  had  received  directions  from  the  de- 
ceased to  prepare  a  codicil  to  bis  will,  and  thereby 
to  appoint  himself  (the  producent)  an  executor  of 
the  deceased's  will ;  that  shortly  after  this  the 
family  assembled  at  the  breakfast-table;  the  party 
consisting  of  Mrs.  Day,  the  wife  of  the  deceased  ; 
Horatio    Clagett,    Esq.,  and    Mrs.    Clagett,  his 
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^^^  wife,  the  daughter  of  the  deceased,  the  producent 
jdn^.  (Frederick  Dufaur)  and  myself.  Whilst  at  break- 
dorr  hat,  the  producent,  in  the  presence  of  all  the  said 
'"^'^  parties,  and  addressing  himself  more  immediately 
Q^Y>«.  ^  ^^-  ^^y>  ^*^^  Bt>"  making  the  matter  one  of 
general  communication,  stated  that  he  had  seeii 
the  deceased  that  morning,  and  that  the  deceased 
had  expressed  to  him  a  wish  that  he  (producent) 
should  be  one  of  his  executors ;  and  he  added  that 
the  deceased  had  assigned  as  a  reason  for  such  wish 
the  circumstance  of  his  being  a  considerably  younger 
man  than  the  other  gentlemen  whom  he  had  already 
appointed  as  executors  ;"  so  that  the  communication 
was  made  to  Mrs.  Day,  Mr.  and  Mrs.  Clagelt, 
and  Mr.  Hewson,  that  the  deceased  bad  expressed 
such  a  wish,  and  as  &r  as  this  goes,  there 
is  nothing  to  contradict  it.  A  good  deal  of 
observation  has  been  made  on  the  manner  in  which 
Mr.  Dufaur  made  this  communication  ;  but  nothing 
arises  from  that.  From  the  situation  of  the  de- 
ceased, he  could  have  done  nothing  without  the 
knowledge  of  the  bmily ;  and  it  cannot  be  an  ex- 
traordinary deg^ree  of  candour  and  openness  oo 
his  part,  that  he  communicated  this  transaction, 
which  could  not  be  concealed  from  the  family, 
who  could  have  taken  steps  to  prevent  it.  He 
goes  on :  I  cannot  speak  quite  positively,  but  1 
have  a  very  strong  impression  that  Mrs.  Day,  in 
reply  to  such  communication,  observed,  that  if 
such  was  Mr.  Day's  wish,  she,  of  course,  could  not 
object  to  it.  Neither  Mr.  nor  Mrs.  Clagett  made 
any  observation  on  the  subject.  A  little  time 
afterwards,  and  before  we  quitted  the  breakbat 
table,  the  producent  asked  me  if  I  would  act  as  bis 
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clerk  or  amanuensis,  or  some  peculiar  term  ol 
nature,  and  fair  copy  the  said  codicil,  whi 
said  he  had  drawn  out  in  pencil  on  the  bad 
letter ;  and  I  consented  so  to  do.  I  am 
positive  that  he  did  not  state  that  it  was  tl 
ceased 's  wish  that  I  should  do  so ;  he  only 
it  of  me  apparantly  as  a  mere  request  of  his 
i  I  then  withdrew  from  the  breakfast  table  to  an 

I  table  at  a  distant  part  of  the  room,  and  was  fum 

with  pen,  ink,  and  paper.     I  cannot  say  quit 
I  sitively  whether  it  was  by  Mrs.  Day  or  Mrs.  CI; 

I  but  I  am  pretty  certain  it  was  one  of  them  ; 

I  tainly  it  was  not  Mr.  Dufaur.    Mr.  Dufaur  ^*  he 

•  me  the  pencil  draft,  and  I  copied  the  same  verl 

I  on  a  sheet    of   letter    paper."     So   that  on 

occasion  there  was  no  impediment  thrown  ii 
I  way  of  executing  the  codicil  by  Mrs.  Day  oi 

I  or  Mrs.  Clagett ;  on  the  contrary,  they  lend 

I  aid  and  assistance  as  he  deposes  in  the  next  ar 

j  They  all  go  into  the  deceased's  room  to  com 

the  execution  of  the  instrument,  and  Mr.  He 
goes  on  to  depose  as  to  the  manner  in  whicl 
codicil  was  executed.  But  it  is  to  be  obse 
that  the  instructions  are  represented  to  have 
given  by  the  deceased  to  Mr.  Dufaur.  No 
person  took  the  instructions,  or  was  present  : 
they  were  given  to  Mr.  Dufaur,  who  saw  th< 
ceased  in  the  morning  before  he  came  down  t 
breakfast  room  on  the  22nd  September,  the 
*on  which  the  codicil  was  executed ;  but  it  i 
mitted  in  the  answers  of  Mrs.  Day,  that  on 
morning  Mr.  Dufaur  had  seen  the  deceased  fa 
he  had  come  down  to  the  breakfast-room,  a 
conversation  may  have  taken  place  between 
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mttated  in  the aDegatiaB,  aaiwhmkmn,itkM 
take  {dace,  notvithftaiidbig  tbe  6sni4tr  wtia 
which  the  deceased  laboored,  be  — ft*^— *  to  » 
tabli^  the  codiciL  Bat  did  the  eomaaaim  tit 
place  ?  There  is  nothing  but  tbe  aUegatkn  of  Mr, 
Dahar  himself;  for  it  is  not  in  endeace.  Bvta 
does  not  speak  to  having  seen  or  heard  Mr.  Dofar 
in  convenatiiHi  with  the  deceased,  or  uMitini 
anything  to  sopport  the  representatiao  gifoi  br 
Btr.  Daianr  in  his  allegatiMi  as  to  what  took  pba 
on  that  occan«i.  If  it  did  take  place,  the  witaa 
Barton ,  who  was  almostconstantly  in  aXtatdaaetwi 
the  deceased,  and  if  she  left  the  room  was  only  iiM 
adjoining  room  —if,  I  say,  there  had  been  uiyec» 
munication  with  the  deceased  io  a  lond  toneofTMer, 
she  must  have  heard  it ;  but  she  says  nothing  >t  aS 
as  to  anything  passing  between  Mr.  Do&ar  mi 
the  deceased  between  the  night  of  the  21st  and  tbe 
morning  c^the  22nd.  lliere  is  nothii^  whateiet 
to  sopport  the  aecoont  givoi  in'  the  allegatioD  of 
what  is  said  to  have  passed  between  Mr.  DuEnii 
and  tbe  deceased.  The  transaction  is  not  im- 
possible ;  it  woald  not  be  an  irratioiml  transactioD; 
but  the  Court  mnet  be  satisfied  (conudering  the 
state  of  mind  of  the  deceased  prior  to  the  ezecotioD 
of  the  codicil) — that  it  was  his  own  act,  and  dost 
with  caution  and  deliberation,  and  with  a  hli 
knowledge  of  tbe  effect  it  would  have  on  tbe 
disposition  of  bis  property.  We  have  notiiing  bat 
a  draft  prepared  by  Mr.  Duiaur  in  his  own  hand- 
writing in  pencil,  and  delivered  to  Mr.  Hewsoofor 
the  purpose  of  being  copied  ;  and  tbe  knowledge  of 
Mrs.  Day,  and  Mr.  and  Mrs.  Clagett,  of  the 
paper  from  which  the  liodicil  was  to  be  prepared 
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for  execution  ;  and  it  remains  to  be  seen  whi 
in  the  absence  of  proof  of  the  instructions  t 
selves,  the  manner  of  execution   is  sufficiei 
supply  this  defect  of  evidence.     What  are  the  i 
The  parties  assembled  in  the  breakfast-room  g 
stairs  into  the  room  of  the  deceased,  who  was  si 
in   his  chair  dressed,   and   Mr.   Hewson,  (i 
presence  of  Mrs.  Day  and  Mr.  Clagett)  said  t 
deceased,  *^  I  have  prepared  a  statement  in 
pliance  with  the  request  of  Mr.  Dufaur,  and 
I  read  it  to  you.  Sir?-'     He  goes  on  to  say,  * 
deceased  signified  his  wish  that  I  should  read 
him  by  nodding  his  head  in  token  of  assent, 
being  his  usual  mode  of  signifying  assent ;  I 
read  the  codicil  to  the  deceased  in  the  present 
the  aforesaid  parties.     I  read  the  same  as  disti: 
and  clearly  as  I  was  able,  and  the  deceased 
peared  to  pay  great  attention  to  it.     Having 
pleted  the  perusal  of  the  document,  I  asked 
deceased  if  that  (meaning  thereby  the  said  coi 
was  his  wish,  and  he  then  answered,   ^  Yes,'  fi 
and  distinctly ;  and  having  so  done,  the  prodi 
asked  him  if  he  would  execute  it,  or  rather 
'  Now,  Mr.  Day,  you  can  make  your  mark  to 
Upon   which  the  deceased,  in  rather  an  irri 
tone  and  manner,  said,  *  Why  make  my  marl 
why  should  I  not  sign  my  name  V    And  dec( 
then  himself  called  Mrs.   Day  to  bring  his  i 
which  she  did,  and  the  paper  being  placed  thei 
she,  as  was  her  usual  custom,  guided  the  decea 
hand,  and  he  i^igned  the  codicil.     I  have  no  r 
lection  whatever  oT  there  being  any  seal  af 
thereto;    I  have   no    recollection    either    of 
alteration  being  made  by  the  producent  or  mi 
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1838.  or  any  one  else,  in  the  attestation  clause,  in  cod- 
june  29ih.  scquence  of  the  deceased  having  signed  his  name 
^^  instead  of  making  his  mark ;"  (but  the  witness 
a^ntt  Barton  says  there  was)  "  nothing  whatever  was  said 
and  by  the  deceased  as  to  declaring  the  paper  to  be  a 
codicil  to  his  will,  or  publishing  it  as  such,  neither 
did  he  go  through  any  form  of  sealing,  nor  did  he 
request  any  persons  to  attest  the  execution  thereof. 
I  remember  that  I,  Mr.  Clagett,  land  Fanny,  Mrs. 
Day's  maid,  did  sign  our  names  as  witnesses ;  but 
when  the  latter  came  into  the  room,  or  during  what 
part  of  the  transaction  she  was  there,  I  cannot 
recollect.  I  remember  that  Mr.  Dufaur  asked  us 
three  to  sign  our  names  as  witnesses,  and  that  ve 
did  so  in  the  presence  of  the  deceased,  in  testimony 
of  our  having  been  present  at  the  due  execution  of  the 
codicil  by  the  deceased."  This  is  the  account  given 
by  this  gentleman  as  to  the  execution  of  the  in- 
strument ;  that  he  told  the  deceased  that  he  had 
prepared  a  codicil  at  the  request  of  Mr.  Du&ur, 
and  asked  him  whether  he  should  read  it ;  that  the 
deceased  nodded  by  way  of  assent ;  that  he  read  it 
over  clearly  and  distinctly ;  and  the  deceased, 
when  asked  whether  it  was  his  wish,  said,  "  Yes,'* 
firmly  and  distinctly ;  and,  according  to  the  account 
of  Mr.  Hewson,  when  he  was  told  that  he  might 
make  his  mark,  the  deceased  said,  in  an  irritable 
manner,  "Why  should  I  not  sign  my  name?"  But 
here  is  not  a  single  expression  from  the  deceased  as 
to  recognizing  the  contents  of  the  codicil.  No 
doubt,  if  the  instrument  had  been  read  over  to  any 
one  of  unimpeached  capacity,  it  would  be  sufficient 
to  supply  the  want  of  instructions.  But  the 
question  is,  whether,  in  the  state  of  the  deceased. 
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there  was  a  sufficient  knowledge  of  the  contents  of  1838. 
the  iDstrument,  when  we  consider  what  followed  Juneisth. 
afterwards,  and  the  state  of  mind  in  which  the  de-  c-orr 
ceased  was  ?  It  is  to  be  observed,  that  the  deceased  ^™ 
had,  between  the  lOth  of  September  and  this  day,  chafa,. 
three  silent  fits  ;  that  he  had  been  visited  during 
this  time  by  Dr.  Clutterbuck,  as  well  as  other 
medical  attendants ;  and  that  Dr.  Clutterbuck 
states,  that  though  he  was  clear  for  about  a  quarter 
of  an  hour  or  twenty  minutes,  the  duration  of  this 
period  decreased  at  each  visit,  and  that  on  the  20th 
the  letter  was  written  to  Mr.  Bull,  showing  a  con- 
fusion in  the  deceased's  mind  and  memory,  which 
was  so  accurate;  it  is  impossible,  therefore,  that 
this  evidence  can  supply  the  want  of  instructions, 
the  instructions  being  taken  down  by  the  person 
who  is  benefited  by  the  codicil,  without  any  com- 
munication between  Irim  and  the  deceased  on  the 
subject  of  3  will  proved  hy  any  person  who  heard 
any  part  of  it ;  which  the  deceased  does  not  re- 
cc^nize  by  a  single  syllable  implying  a  knowledge 
of  the  contents  of  the  instrument.  It  is  true  the 
instrument  was  read — merely  read,  but  the  de- 
ceased's loss  of  sight  made  this  absolutely  necessary ; 
and  though  the  family  knew  of  and  assisted  in  the 
execution  of  the  instrument,  which  they  might 
have  interfered  to  prevent  if  improperly  obtained, 
the  deceased's  mind  had  been  running,  according 
to  the  testimony  of  Barton,  on  the  subject  of  new 
wills  and  the  alteration  of  his  will.  The  account 
given  by  Barton  of  the  transaction  does  not  show 
any  material  difference  from  the  account  of  Mr. 
Hewson.  She  was  not  in  the  room  during  the 
whole  time — she  left  it  on  their  entering,  according; 
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June  29th. 
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and 
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to  custom,  and  returned  to  look  after  the  fire,  or 
for  some  other  purpose,  and  she  overheard  a  part 
of  the  codicil  read,  and  she  confirms  the  account 
given  by  Mr.  Hewson  as  to  the  effect  of  the  paper 
which  was  read  by. him  to  the  deceased. 

Now  what  is  the  statement  given  by  Mr.  Hewson 
and  Barton  as  to  the  condition  in  which  the  de- 
ceased had  been?  Mr.  Hewson  says  he  cannot 
depose  that  the  deceased  was  at  and  daring  the 
time  of  the  transaction  of  sound  mind,  memory, 
and  understanding ;  '*  that  is  not  of  perfectly  sound 
mind,  memory,  and  understanding;  he  was 
evidently  labouring  under  a  state  of  irritability, 
not  violent,  but  still  different  from  his  natural 
character ;  there  was  also  a  suUenness  about  him, 
and  though  the  distinction  is  a  very  nice  one,  I 
should  say  that  he  did  understand  what  he  said 
and  did,  and  what  was  said  to  him,  and  that  he 
knew  what  he  was  about ;  and  I  form  that  opinion 
from  the  circumstance  of  his  assent  to  my  reading 
the  paper  to  him  when  I  inquired  of  him  if  I 
should  do  so,  and  also  fix)m  his  observation  about 
signing  his  name  thereto,  instead  of  making  his 
mark ;  but  even  that  was  done  in  an  irritable 
manner,  and  I  knew  that  the  nature  of  his  disease 
was  such  that  his  mind  was  necessarily  weakened, 
and  I  do  not  consider  that  at  the  time  of  executing 
the  said  codicil  the  deceased  was  capable  of  making 
and  executing  a  codicil  to  his  will,  or  of  doing  any 
serious  act  requiring  thought,  judgment,  and  re- 
flection, his  manner  was  so  entirely  distinct  from 
his  natural  manner.  He  was  on  this  occasion  in  a 
highly  irritable  state,  whereas  his  natural  manner 
was  peculiar  for  his  cool,    calm,  and    deliberate 
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mode  of  transacting  any  business  of  such  lik 
portance."     And  this  agrees  very  much  wit 
general  character  of  the  deceased  given  by 
witnesses  in  the  Cause. 

Now,  according  to  this  gentleman's  accoui 
was  not  entirely  free  firom  the  effects  of  the  dis 
under  which  he  was  labouring ;  it  appears  th 
manner  was  irritable,  and  Mr.  Hewson  says  tl 
was  in  an  irritable  state,  different  from  his  ns 
manner,   which   was  cool,   calm,   and   delib 
Then,  can  I  say  that  the  deceased  was  free  froi 
effects  of  the  disorder  under  which  he  labou 
that  disorder  being  an  attack  on  the  brain,  ^ 
was  proved  by  the  results  on  the  I2th  and  17tl 
by  the  aberrations  which  the  deceased  on  oth< 
casions  so  clearly  shewed  ?     The  witness  Barl 
of  a  contrary  opinion  to  Mr.  Hewson.     She  s; 
after  having  stated  that  Mrs.  Day  guided  tt 
ceased's  hand,  and  that  he  repeated  words  of] 
cation — that  she  looked  at  Mr.  Hewson  "  fc 
purpose  of  ascertaining  from  him  whether  she  ( 
to  sign  the  paper  or  not.''     She  says — "  I  di( 
ask  him  in  direct  terms,  ^  Am  I  to  sign  this  ? 
I  looked  at  him  and  caught  his  eye,  and  point 
the  paper,  or  placed  my  finger  on  it  where  I 
posed  I  was  to  sign  my  name,  and  Mr.  Hewson 
said,  ^  Yes,  sign  it  there ;'  and  I  did  «ign  it. 
not  any  hesitation  in  deposing  that,  throughou 
whole  of  the  time  of  the  circumstances  occurri 
which  I  have  deposed,  the  deceased  perfectly 
knew  what  he  was  about,  what  he  said  and  d\6 
what  was  said  in  his  presence.     He  could  not  1 
all  that  was  done  because  of  his  blindness.    Di 
all  the  time,  I  do  consider  that  he  was  of  s 
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1838.  mind,  memoryy  and  understanding.  Being  in 
Jiue29tii.  constant  attendance  upon  him,  I  had,  according  to 
c^  my  own  idea,  an  accurate  knowledge  of  the  state  of 
a^vMt  }^g  mind,  and  I  do  repeat,  that  during  all  the  time 
«*>^  of  the  business  of  this  said  paper  going  on  he  was 
quite  himself,  and  that  during  such  time  he  was 
fully  capable  of  making  and  executing  a  codicil  to 
his  will,  or  of  doing  any  other  serious  or  important 
act."  Now  nothing  certainly  can  be  stronger  than 
the  evidence  of  this  witness  as  to  the  state  and 
capacity  of  the  deceased ;  but  unfortunately  she 
does  not  give  to  the  Court  a  single  circumstance  in 
addition  to  what  had  been  stated  by  Mr.  Hewson, 
that  the  deceased  nodded  assent,  and  showed  an 
alacrity  to  sign  the  paper  (if  he  had  acted  so  with 
the  former  papers,  it  would  have  been  a  circumstance 
of  importance)  ;  he  does  show  an  alacrity  contrary 
to  his  usual  habit  (with  the  codicils  of  the  2nd,  3rd, 
and  10th  September)  not  to  make  his  mark,  but  in 
an  irritable  manner  he  said,  *^  Why  should  I  not 
sign  my  name  to  the  paper  ?"  But  Barton,  I  say, 
gives  the  Court  no  account  of  any  circumstances 
from  which  the  Court  might  judge  for  itself  what 
was  the  state  and  condition  of  the  deceased,  and 
come  to  a  conclusion  as  to  the  state  of  his  mind 
when  the  execution  of  the  codicil  took  place>notone 
syllable  of  conversation  occurs  between  her  and  the 
deceased  during  the  morning  of  that  day,  nor  does 
she  overhear  any  conversation  between  the  deceased 
and  Mr.  Dufaur,  when,  as  represented,  the  in- 
structions for  the  codicil  were  taken  down  in  pencil 
by  him.  There  are  the  circumstances  of  reading 
over  to  a  person  of  fluctuating  and  doubtful  capacity, 
and  of  his  calling  for  the  writing  desk,  and  his 
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alacrity  to  sign  the  iDstruineDt  which  bad  been       1838. 
read  to  him ;  but  there  is  not  one  syllable  from     jai>e3»th. 
which  the  Court  can  come  to  a  conclusion  that  he  -    cmtx 
perfectly  knew  the  contents  of  the  instrument.  '^^ 

The  Court  having  nothing  else  before  it — nothing 
preparatory  to  the  execution  of  the  codicil,  let  us 
see  the  account  which  is  given  of  what  occurred  im- 
mediately after.  Barton  states  that  the  deceased, 
immediately  after  the  execution  of  the  codicil,  and 
before  Mr.  Clagett  and  Mr.  Hewson  left  the  room 
began  to  give  directions  to  Mr.  Clagett  respecting 
some  game  which  he  was  to  bring  down  from  Lon- 
don. The  deceased  lived  principally  upon  game, 
and  always  ordered  it  himself,  and  it  was  generally 
sent  down  once  or  twice  a  week.  He  desired  Mr. 
Clagett  to  make  memoranda  of  what  he  wanted, 
and  I  remember  that  he  ordered  pheasants,  and 
either  Mr.  Hewson  or  Mr.  Clagett  told  him  they 
were  not  in  season ;  but  he  titill  insisted  upon  having 
it  written  down,  and  he  directed  the  memorandums 
to  be  written  part  in  ink  and  part  in  pencil,  and 
kept  on  giving  so  many  orders,  that  he  detained 
the  carriage  at  the  door  for  half  an  hour  or  more  ; 
and  from  the  manner  in  which  he  gave  the  orders 
to  Mr.  Clagett,  and  his  repeating  the  same  directions 
over  and  over  again,  I  should  say  the  deceased  was 
not  at  such  time  of  sound  mind,  memory,  and  un< 
derstanding  ;  for  1  remember  saying  to  Mr.  Hewson, 
in  reference  to  the  difference  in  his  manner  during 
the  time  of  his  giving  those  directions  and  what  it 
had  been  whilst  executing  the  paper,  '  See  how  soon 
he  goes  off  again  !' "  So  that  immediately  on  the 
completion  of  the  instrument  the  deceased  gave 
incoherent  instructions  to  Mr.  Clagett,  which  he 
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wrote  down,  (the  paper  has  not  been  preserved,) 
which  leads  her  to  the  belief  that  he  was  not  at  the 
time  in  a  state  of  capacity  to  execute  a  will.  Mr. 
Hewson  deposes  to  the  same  effect,  and  Mr.  Clagett, 
who  was  present  on  the  occasion,  has  also  deposed 
to  the  same  effect,  though  the  Court  cannot  place 
much  reliance  on  the  evidence  of  Mr.  Cls^ett,  con- 
sidering the  situation  in  which  he  is  placed,  and  bis 
relationship  to  the  family.  He  has  not  been 
examined  in  chief  in  support  of  the  paper,  but  on 
interrogatories ;  (a)  and  the  only  purpose  for  which 

(a)  On  the  fourth  session  of  Easter  Term»  1837,  the  proctor  for 
Mr.  Dufaur  having  prayed  puhlication  without  having  examined 
Mr.  Clagett,  one  of  the  attesting  witnesses,  the  proctor  for  the 
executors  prayed  a  monition  against  Mr.  Clagett,  in  order  to  his 
being  pK>duced  for  the  purpose  of  being  cross-examined  on  be- 
half of  the  executors. 


Lfuhington  and  NichoU  for  the  executors.  A  party  who  pro- 
pounds a  testamentary  paper,  is  bound  to  produce  all  the  attesting 
witnesses  to  such  paper,  and  should  he  decline  to  examine  them 
himself,  they  must  at  least  be  produced  for  the  purpose  of  cross- 
examination  by  the  other  party. 

In  this  case  it  is  said  Mr.  Clagett  is  interested,  as  he  is  the 
husband  of  the  deceased's  daughter,  but  if  he  has  any  interest  at 
all  in  the  question,  it  is  against  the  codicil ;  the  interest,  there- 
fore, is  the  wrong  way,  and  Mr.  Dufaur  having  chosen  him  as  his 
witness,  cannot  be  excused  from  producing  him.  Were  a  party 
at  liberty  not  to  produce  a  witness  under  such  circumstance,  very 
important  evidence  might  be  shut  out. 

The  King's  Advocate  and  Addama  contrk.  The  prayer  of  the 
other  party  comes  to  this,  that  they  may  be  allowed  to  cross- 
examine  Mr.  Clagett,  whom  they  cannot  produce  as  a  witness, 
he  being  interested  to  support  their  case  against  the  codicil. 

Sir  Herbert  Jenner. 
But  should  Mr.  Clagett  not  be  produced,  you  will  have  the 
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the  Court  attends  to  Mr.  CU^ett's  evidence  is  to       '^88. 


explain  the  motive  on  which  he  acted  in  lending     Jaaesoth. 


benefit  of  his  being  a  anbBciibed  witness  to  your  codiul — nithout 
bia  being  examined  at  all,  as  the  other  parties  cannot  produce  him 


The  Kind's  Advocate.  It  they  were  to  produce  bim  it  might  he 
questionable  whether  we  could  object  to  bis  examination. 

In  the  Courts  of  Law  one  of  the  attesting  witnesses  alone 
would  be  sufficient — and  although  it  is  the  general  rule  in  chancery 
that  all  the  attesting  witnesses  shall  be  examined,  still  that  rule  is 
subject  to  exception,  and  in  the  late  case  of  Tatham  v.  Wright,  (a) 
in  an  issue  from  that  Court,  the  party  who  set  up  the  will  did  not 
examine  the  whole  of  the  witnesses. 

How  is  Mr.  Clagett  situated  ?  He  is  the  husband  of  the  next 
of  kin,  and  is  interested  to  support  the  will  agMust  this  codicil, 
and  to  compel  his  production  would  be  smothering  the  course  of 
justice. 

Luthington,  in  reply.  This  is  the  first  time  that  an  objection 
has  been  taken  to  producing  an  attesting  witness. 

The  caseofTatbam  c. Wright  is  mainly  diatinguiBbedfi:om  this — 
that  was  a  question  as  to  an  issue,  and  according  to  the  proceed- 
ings in  Chancery  the  attesting  witnesses  are  examined  there  before 
the  issue  is  directed — therefore  the  Court  knows  what  the  witnes- 
ses have  sworn  ;  and  that  was  not  the  case  of  a  devisee  filing  his 
bill  to  have  the  will  estahlisbed,  but  it  was  a  proceeding  by  the 
beir-at-law.  But  the  witnesses  there  had  been  examined,  and  the 
other  party  might  himself  have  examined  the  witness  on  the  trial 
of  the  issue — in  this  case  we  cannot  produce  Mr.  Clagett,  which 
also  forms  a  distinction  from  that  of  Tatham  c.  Wright. 

We  submit  that  the  other  side  have  not  shewn  an  exception  to 
the  general  rule,  and  if  tbey  were  excused  trom  producing  the 
witness,  the  same  thing  may  be  done  in  every  case  which  comes 
before  the  Court. 

Six.  Herbert  Jenner. 

The  present  is  an  application  to  compel  the  production  of  Mr.  J^^^^  ^"^ 

(o)  2  Euss.  &  Mylne,  1.  wiled  topro- 

duce  ID  uteM- 

tharelo,  for  Uie  puTpose  of  hk  being  cii»B.eiaiiuDed,  although  such  witness  was  iatemted 
■gaiml  the  codicil: 
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tS^-  any  assistance  to  the  execution  of  the  codicil,  for  it 
jaDe29Ui.     is  certainly   an    CJitraordinary    circumstance    that 

c^       neither  Mrs.  Day  nor  Mr.  or  Mrs.  Clagett  offered 

"^1,       any  impediment  to  the  execution  of  this  codicil. 

r^^^  What  are  the  facts  deposed  to  by  Mr.  Clagett  as 

to  the  motives  which  induced  bim  to  attest  the 
execution  of  the  codicil  ?    Why,  they  are  these. 

Clagett,  one  of  the  Bubacribed  witnesseE  to  a  cocUcQ  propounded 
by  Mr,  Dubur,  in  order  that  he  may  nnde^  cross- examination. 

It  cannot  be  denied  that  the  general  rule  of  the  Court  is  that  a 
party  propounding  an  instrument  mutt  produce  all  the  atterting 
witnesses  to  that  instinment — if  not  to  examine  them  him«dt 
still  in  order  that  they  may  be  croBs-examined  by  the  other  party  ; 
and  the  quesdon  is,  whether  the  present  case  forms  an  exception 
to 'that  general  rule  ?  for  although  the  general  rule  is  as  I  have 
stated,  still  there  may  be  exceptions.  It  is  said  that  to  compel 
the  production  of  this  witness  would  be  defeating  the  ends  of 
jastice~-but  so  far  from  the  production  of  this  witness  being 
detrimental  to  justice,  I  think,  on  the  contrary,  that  his  non- 
production  would  cause  injustice,  for  the  party  propounding  the 
codicil  would  then  have  an  advantage  to  which  he  could  not  be 
entitled  ;  but  if  the  witness  be  produced,  the  question  will  then  arise 
as  to  his  credibility,  because  a  witness  by  attesting  an  instrument 
does,  to  a  certain  extent,  pledge  himself  that  the  transaction 
is  a  proper  one. 

It  is  said  that  it  is  to  be  presumed  that  the  witness  will  not 
support  his  own  ttct,  but  not  more  so  in  this  than  any  other  case, 
whne  a  party  declines  to  examine  his  attesting  witness,  and  in  this 
respect  the  present  case  differs  from  that  of  Tatham  r.  Wright 
cited  in  theargument,  for  there  the  party  could  see  what  the  evi- 
dence of  the  witness  would  be,  as  he  bad  ulrcady  been  examined 
in  Chancery.  I  am  of  opinion  that  I  must  direct  Mr.  Clagett  to 
appear  for  the  purpose  of  undeTgoing  cross-examination,  and  the 
more  so,  because  the  other  party  cannot  produce  this  gentleman  as 
a  witness,  he  being  incompetent ;  and  although  the  «ounscl  on 
behalf  of  Mr.  Dufaur  say  they  would  not  object  to  the  production 
of  Mr.  Clagett  as  a  witness  against  the  codicil,  still  as  he  would 
be  in  law  an  incompetent  witness,  the  Court  would  not  allow  it. 
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That  the  deceased  was  a  person  impatient  o 
tradiction  ;  that  what  was  to  be  done  must  h 
immediately,  without  delay  or  remark ;  that  1 
in  the  habit  of  dictating  to  persons  what  was 
written  down,  and  it  was  immediately  taken 
on  paper,  and  that  he  had  done  this  on  very 
occasions  (on  the  24th  September,  two  day( 
this  transaction,  there   are   some  directions 
respect  to  alterations  of  his  will) ;  that  he  com 
to  do  so  on  all  occasions,  and  some  of  these  ] 
have  been  produced,  and  they  contain  most : 
sistent  and  incoherent  directions  ;  that  in  < 
quence  of  this,  and  of  the  deceased's  habit 
from  a  consideration  of  the  delicacy  of  his  sit 
consented   to  witness  this  alteration   of  the 
Mrs.  Clagett  having  learned  from  Mr.  Foote 
respect  to  the  deceased's.capacity,  and  with  r 
to  any  transactions  in  regard  to  testamentary 
and  according  to  the  evidence  of  Mr.  Foote,  1: 
expressed  to  Mr.  Clagett  in  a  letter  which 
produced,  (it  having  been  destroyed),  that  i 
then  state  of  the  deceased,  any  act  of  businc 
might  perform  might  be  set  aside  by  the  evi> 
of  himself,  Dr.  Clutterbuck,  and  Mr.  Hewso 
they  were  satisfied  he  was  not  in  a  state  to  tra 
business.     It  appears  from  the  evidence  of  B 
and  Hunt,  that  on  many  occasions,  when  th 
ceased  was  in  a  state  of  wandering  and  aberri 
he  gave  orders  which  were  inconsistent  an* 
coherent,  and  which  were  not  possible  to  be  obc 
but  they  pretended  to  obey,  and  when  the  o 
were  dictated    and  taken    down    in    writing 
deceased  was  satisfied  with  it.     Therefore, 
Mr.  Clagett  says  that  what  he  did  was  unde 
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1888>  as  stated  in  the  allegation,  and  which  may,  if  it  did 
June  29th.  take  place,  notwithstanding  the  dsiorder  under 
Croit  which  the  deceased  laboured,  be  sufficient  to  es- 
"^^^  tablish  the  codicil.  But  did  the  conversation  take 
o^Hiks.  place  ?  There  is  nothing  but  the  allegation  of  Mr. 
Dufaur  himself;  for  it  is  not  in  evidence.  Barton 
does  not  speak  to  having  seen  or  heard  Mr.  Dafaur 
in  conversation  with  the  deceased,  or  mention 
anything  to  support  the  representation  given  by 
Mr.  Dufaur  in  his  allegation  as  to  what  took  place 
on  that  occasion.  If  it  did  take  place,  the  witness 
Barton,  who  was  almost  constantly  in  attendancevith 
the  deceased,  and  if  she  left  the  room  was  only  in  an 
adjoining  room  —if,  I  say,  there  had  been  any  com- 
munication with  the  deceased  in  a  loud  tone  of  voice, 
she  must  have  heard  it ;  but  she  says  nothing  at  all 
as  to  anything  passing  between  Mr.  Du&ur  and 
the  deceased  between  the  night  of  the  21st  and  the 
morning  of  the  22nd.  There  is  nothing  whatever 
to  support  the  account  given  in  the  allegation  of 
what  is  said  to  have  passed  between  Mr.  Dufaur 
and  the  deceased.  The  transaction  is  not  im- 
possible ;  it  would  not  be  an  irrational  transaction ; 
but  the  Court  must  be  satisfied  (considering  the 
state  of  mind  of  the  deceased  prior  to  the  execution 
of  the  codicil) — that  it  was  his  own  act,  and  done 
with  caution  and  deliberation,  and  with  a  full 
knowledge  of  the  effect  it  would  have  on  the 
disposition  of  his  property.  We  have  nothing  but 
a  draft  prepared  by  Mr.  Du&ur  in  his  ovm  hand- 
writing in  pencil,  and  delivered  to  Mr.  Hewson  for 
the  purpose  of  being  copied  ;  and  the  knowledge  of 
Mrs.  Day,  and  Mr.  and  Mrs.  Clagett,  of  the 
paper  from  which  the  Codicil  was  to  be  prepared 
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September,  which  was  frequently  alluded      • 
him,  expressive  of  bis  satisfaction  with  that  a 
and  considering  that  it  was  made  in  conseq    ! 
of  a  previous  intention  declared  by  the  decea 
make  a  further  provision  for  his  illegitimate  chi 
and  the  care  and  attention  of  the  deceased 
preparation  and  execution  of  the  instrumei  \ 
carrying  the  bulk  of  his  intentions  into  efl  i 
mean  the  will  and  codicil  of  May  1834),  I  c  i 
say  that  the  manner  of  his  giving  to  Mr.  Di 
as  he  is  said  to  have  done,  instructions  foi 
codicil  is  a  circumstance  which  argues  a  i  \ 
mind,  or  calm  consideration  and  deliberation  o 
part  of    the  deceased.     There    could    have   i 
nothing  improper  in  the  deceased's  avowing  i 
he  had  done,  though  no  previous  intention 
been  expressed  of  making  this  important  altei  i 
in  his  will. 

There  had  been  no  diminution  of  confidence :  ; 
executors,  for,  the  persons  whom  on  the  K  : 
September,  he  consulted  or  wished  to  consu 
to  the  testamentary  act  of  that  date,  were 
Simpson   and  his  son  Mr.   John  Simpson. 
Pinder  Simpson   savr  him   first  on  the    101 1 
September,  and   Mr.  John   Simpson   afterwr 
and,  as  far  as  the  Court  is  able  to  trace,  then 
no  diminution  of  confidence  on  the  part  of  thi ! 
ceased  towards  any  of  the  gentlemen  who  had  I 
selected  by  himself  for  the  purpose  of  carryinj! 
intentions  into   execution.     What    had  been 
conduct  of  the  deceased   when  he  appointed 
additional  executor  in  his  will  of  1834  ?     He 
suited  with  Mr.  Simpson  as  to  the  addition 
third  person,  and  as  to  whether  the  person  ^' 
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or  any  one  else,  in  the  attestation  clause,  in  con- 
sequence  of  the  deceased  having  signed  his  name 
instead  of  making  his  mark  ;"  (but  the  witness 
Barton  says  there  was)  "  nothing  whatever  was  said 
by  the  deceased  as  to  declaring  the  paper  to  be  a 
codicil  to  his  will,  or  publishing  it  as  such,  neither 
did  he  go  through  any  form  of  sealing,  nor  did  he 
request  any  persons  to  attest  the  execution  thereof. 
I  remember  that  I,  Mr.  Clagett,  and  Fanny,  Mrs. 
Day's  maid,  did  sign  our  names  as  witnesses ;  but 
when  the  latter  came  into  the  room,  or  during  what 
part  of  the  transaction  she  was  there,  I  cannot 
recollect.  I  remember  that  Mr.  Dufaur  asked  us 
three  to  sign  our  names  as  witnesses,  and  that  we 
did  so  in  the  presence  of  the  deceased,  in  testimooy 
of  our  having  been  present  at  the  due  execution  of  the 
codicil  by  the  deceased."  This  is  the  account  given 
by  this  gentleman  as  to  the  execution  of  the  in- 
strument ;  that  he  told  the  deceased  that  he  had 
prepared  a  codicil  at  the  request  of  Mr.  Dufenr, 
and  asked  him  whether  he  should  read  it ;  that  the 
deceased  nodded  by  way  of  assent ;  that  he  read  it 
over  clearly  and  distinctly;  and  the  deceased, 
when  asked  whether  it  was  his  wish,  said,  "  Yes/' 
firmly  and  distinctly;  and,  according  to  the  account 
of  Mr.  Hewson,  when  he  was  told  that  he  might 
make  his  mark,  the  deceased  said,  in  an  irritable 
manner,  "Why  should  I  not  sign  my  name?"  But 
here  is  not  a  single  expression  from  the  deceased  as 
to  recognizing  the  contents  of  the  codicil.  No 
doubt,  if  the  instrument  had  been  read  over  to  any 
one  of  unimpeached  capacity,  it  would  be  sufficient 
to  supply  the  want  of  instructions.  But  the 
question  is,  whether,  in  the  state  of  the  deceased, 
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2Uth  September,  expressed  an  opinion  as  to  t 
validity  of  the  codicil,  he  did  not  require  that  tl 
ceased  should  be  asked  with  respect  to  it ;  anc 
also  extraordinary  that  some  inquiries  should  noi 
b^en  addressed  to  the  deceased  by  those  abou 
with  respect  to  the  transaction,  whether  he 
executed  the  codicil  or  not.     But  so  it  is :  ne 
Mr.  Dufaur,  who  was  appointed  an  executor, 
any  part  of  the  family,  asked  the  deceased 
thing  with  respect  to  this  codicil,  and  the  dec< 
on  his  part  was  silent.     There  is  nothing  wha 
to  confirm  the  instructions  given  by  the  decc 
according  to  the  allegation  of  Mr.  Dufaur,  01 
very  morning  the  codicil  was  prepared  for  execu 
No   person   heard   the  conversation    between 
deceased  and  Mr.  Dufaur.     The  instructions 
taken  in  the  handwriting  of  Mr.  Du&ur,  and 
Dufaur,  not  thinking  it  right  that  the  codicil  sh 
be  in  his  writing,  gave  the  instructions  to 
Hewson  to  copy ;  but   Mr.  Dufaur,  as  a  solic 
should  have  been  more  careful,  and  should 
placed  himself  in  a  condition  to  prove  circumsts 
with  respect  to  the  deceased's  mind  and  capaci 
I  must  not  be  understood  to  convey  any  opi 
as  to  Mr.  Dufaur's  having  committed  anything 
a  fraud.     I  have  no  right  to  say  that  he  has 
guilty  of  anything  of  the  kind.     It  is  very  pos 
that  everything  pleaded  by  Mr.  Dufaur  ma; 
true  ;  and  if  he  had  proved  it  by  evidence,  it  m 
have  been  sufficient  to  satisfy  the  Court  that 
codicil  was  the  act  of  the  deceased,  notwithstau^ 
there  was  no  previous  declaration  and  no  subseq 
recognition.     But  there  is  no  evidence  to  satisfy 
that  this  was  the  intention  of  the  deceased  ;  I  I 
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not  the  benefit  of  any  fact  before  me.  'I  do  not 
meao  to  say  that  the  deceased  himself  was  not 
capable  of  originating  such  a  codicil,  or  capable  of 
expressing  himself  in  the  manner  stated  in  the 
allegatioD  of  Mr.  Duiaur ;  but  I  have  no  evidence 
to  show  that  he  did  ;  the  only  evidence  before  the 
Court  with  respect  to  the  execution  is,  that  it  vag 
read  over  without  one  syllable  being  said  by  the 
deceased  with  reference  to  the  contents  of  the 
instrument  read ;  and  seeing  the  fluctuating  state 
of  the  deceased's  capacity  during  the  very  time  it 
was  read — for  immediately  afterwards  he  relapsed 
into  a  state  of  incoherency  and  inconsistency,— I 
say  I  am  not  satisfled  in  my  own  mind  (and  that  is 
the  whole  extent  to  which  the  Court  goes)  tiiit 
the  deceased  did  intend  that  this  codicil  shoold 
be  carried  into  effect  in  connection  with  the  io- 
strument  he  had  previously  made,  and  (as  lar  as 
the  Court  can  find)  adhered  to  up  to  the  period  of 
the  execution  of  this  codicil,  that  is,  that  the  three 
gentlemen  named  in  the  will  should'  manage  the 
whole  of  his  aflairs  after  his  death. 

I  do  not  say  anything  as  to  the  manner  in  vhidi 
the  opposition  to  this  codicil  has  been  conducted- 
I  think  it  was  the  bounden  duty  of  the  executors  to 
take  the  opinion  of  the  Court  as  to  the  validity  of 
this  paper;  and  it  is  but  justice  to  say,  with  regard 
to  Mr.  Joha  Simpson  and  Mr.  Piuder  Simpson, 
that  I  see  no  reason  wJiy  they  should  feel  greater 
animosity  to  Mr.  Duftiur  than  Mr.  Underwood 
and  Mr.  Croft.  I  soe  no  reason  why  Messis- 
Undcrwood  and  Cnift  should  not  be  as  muct 
against  this  codicil  as  Mr.  Piuder  SirapsoQ  and 
Mr.  John  Simpson.     I  think   it  was  the  bounden 
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duty  of  the  executors  to  take  the  opinion  of  the 
Court  as  to  this  paper,  and  if  they  were  of  opinion  that 
the  codicil  could  not  stand  under  the  circumstances 
in  which  it  was  made,  they  were  justified  in  op- 
posing the  paper,  not  as  improperly  or  fraudulently 
obtained,  though  if  they  believed  that  Mr.  Dufaur 
had  not  conducted  himself  with  perfect  propriety 
towards  the  deceased,  and  on  that  ground  declined 
to  act  with  him,  I  see  no  reason  why  they  should, 
not  oppose  the  codicil,  and  conduct  themselves  as 
they  have  done.  But  when  it  is  suggested  that 
Mrs.  Day  has  no  interest  to  oppose  Mr.  Dufaur, 
and  that  no  person  has  an  interest  but  Mr.  John 
Simpson,  or  *•  cares  a  pinch  of  snuff**  whether  the 
codicil  is  established  or  not,  I  must  say  that  the 
executors  were  perfectly  justified  in  opposing  the 
codicil,  there  being  as  much  doubt  whether  it  was 
the  intention  of  Mr,  Day  to  add  to  the  number  of 
his  executors  as  to  add  Mr.  Dufaur,  considering 
the  probabilities  of  the  case,  the  great  caution  of 
the  deceased  when  he  added  Mr.  Croft  to  the 
number,  to  ask  whether  the  person  he  appointed 
would  dovetail  with  Mr.  Simpson  or  not,  showing 
how  anxious  he  was  as  to  the  best  mode  of  carrying 
his  intentions  into  efiPect. 

Under  all  the  circumstances  of  the  case,  I  am  of 
opinion,  not  that  there  has  been  fraud  here,  but 
that  there  is  a  defect  and  failure  of  proof ;  that  I 
cannot  come  to  the  conclusion  on  this  evidence 
that  there  is  sufficient  to  satisfy  the  requisites  of 
the  law.  Mr.  Dufaur  was  himself  present  at  the 
execution  of  the  codicil.  If  Mr.  Du&ur  had  sug- 
gested, as  he  ought  to  have  done,  that  under  the 
circumstances  of  his  being  the  person  benefited  by 

LL  l2 


1838. 


Jane  29th. 

Croft 
agairut 

Day 

and 
Others. 


CfASBS    DETERMINED    IN   THE 

the  codicil,  and  the  instructions  being  in  his  band- 
writing,  that  he  should  withdraw  from  the  room, 
and  questions  should  be  addressed  to  the  testator 
as  to  whether  he  knew  the  contents  of  the  instni- 
nient,  and  whether  it  was  in  accordance  with  hii 
wishes  and  intentions,  as  it  was  supposed  to  be, 
the  case  would  have  worn  a  different  aspect ;  but 
no  questions  are  suggested — all  passes  in  dumb 
show,  as  iar  as  the  deceased  is  concerned,  vitfa  tbe 
exception  only  of  what  he  said  about  signing  his 
name,  and  another  exception  of  his  asking  for  the 
desk. 

On  the  whole  case,  I  am  of  opinion  that  there  it 
a  iailure  of  proof,  and  I  pronounce  against  the 
validity  of  the  codicil,  and  decree  probate  of  the 
will  and  four  other  codicils  to  the  executors. 


Db  Bonneval  eyainst  De  Bonnbval. 


Guy  Henry  Du  Val,  Marquis  de  Bonneval,  the 
deceased  in  this  case,  died  in  Norton-street,  Fitzro;- 
square,  on  the  22nd  September  1836,  a  bachelor, 
without  a  parent,  leaving  the  Comte  de  BoDoeval, 
his  brother  by  the  whole  blood,  and  the  Marquis  de 
la  Jonquiere,  his  brother  by  the  half  blood,  his  oalj 
next  of  kin. 

He  led  a  will  in  the  English  langu^e,  executed 
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in  Ed  gland  on  the  1 9th  of  December,   18] 
which  the  First  Lord  of  the  Treasury  for  the 
being,  his  nephew,  Guy   Charles  Oscar  du    ' 
Vicomte  de  Bonneval,  Robert  Berries  and  Ott    i 
Robinson,  Esquires,  were  appointed  trustees    i 
executors. 

He  also  executed  a  further  will  in  France  on  < 
February,  1826,  disposing  of  his  property  in  F  i 
only,  and  confirming  his  will  made  in  Englan 

Probate  of  the  English  will  was  prayed  on  t 
of  the  Vicomte  de  Bonneval,  one  of  the  execi    i 
this  was  opposed  on  the  part  of  the  Comte  de 
neval,  the  brother  of  the  deceased>  who  pray   I 
be  heard  on  his  petition  in  objection  thereto 
act  on  petition  was  afterwards  brought  in,  an( 
only  question  now  before  the  Court  was,  wh< 
the  Marquis  de  Bonneval,  the  party  deceased,  \ 
domiciled  at  his  death  in  England  or  in  Franct  ' 

Lushmgton  and  Haggard  for  the  French  don  i 

Addams  and  Curteis  contra. 

Judgment. 
Sir  Herbert  Jenner. 
This  question  comes    before  the  Court  in 
shape  of  an  act  on  petition^  respecting  a  wil . 
the  Marquis  de  Bonneval,  dated  in  181 4,  the  dece  i 
having  died  in  1836.     He  was  a  bachelor,  an( 
left  a  brother  by  the  whole  blood,  and  a  brothei 

abandoi i 

A  Frenchman  having  quitted  France  b  1792,  in  consequence  of  the  Rev  i 

and  having  resided  in  England  until  1814,  when  he  returned  to  France,  an : 

occasionally  in  both  countries,  held,  not  to  have  abandoned  his  original  di 

The  vahdity  of  a  will  is  to  be  determined  by  the  law  of  the  country  wl 

domiciled  at  his  death. 
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1S38.  the  half  blood,  who  would  be  entitled  in  distributioo 
August  7ih.  to  his  personal  estate  both  by  the  laws  of  France 
Di  i^iviL  ^^^  England,  if  he  died  intestate. 
Di  rI'n"^*l  "^^  parties  before  the  Court  are  Charles  Franifoii 
Guydu  Val,  Comte  de  Bonneval,  the  brother  by  the 
whole  blood,  and  Guy  Charles  Oscar  du  Val, 
Vicomte  de  Bonneval,  nephew  of  the  deceased,  who 
would  be  entitled  to  a  benefit  under  the  will,  if 
good  and  valid.  The  simple  question  is,  whether 
the  deceased  was  domiciled  in  France  or  in  this 
country  ?  On  that  point  it  will  depend  by  the  laws 
of  which  country  the  validity  or  invalidity  of  the 
will  is  to  be  tried  :  for  it  is  now  settled  by  the  caae 
of  Stanley  v.  Hemes,  (a)  that  the  law  of  the  place 
of  donticil,  and  not  the  lex  lorn  rei  sit<B,  governs  the 
distribution  of  and  succession  to  personal  proper^, 
in  testacy  or  intestacy.  In  that  case,  the  question 
related  to  the  validity  of  certain  codicils,  dispoeing 
of  property  in  this  country,  and  it  was  decided  b; 
the  High  Court  of  Delegates,  that  if  the  inBtrument 
he  not  executed  according  to  the  law  of  the  domidl 
of  the  testator,  it  is  invalid.  As  far  as  I  am  aware 
of  the  point  decided  in  that  case,  it  was  held  that 
the  law  of  the  domicil  applies  to  questions  of  testacy 
as  well  as  of  intestacy.  It  appears  that  my  teamed 
predecessor  expressly  stated  the  question  in  tbsi 
case  to  be,  whether  a  British  subject,  who  died 
abroad  (Mr.  Stanley,  the  testator,  having  died 
abroad,  after  acquiring  a  domicil  in  Portugal,)  dis- 
posing of  his  property  in  this  country  by  will,  must 
make  it  according  to  British  law  or  foreign  lav; 
and  he  went  on  to  say,  that  if,  in  a  case  of  testacy, 
the  lex  domiciln  applied,  and  not  tliu  law  of  the 
cuMUtry  where  the  property  wa?  situated,  it  would 

Cn)  3  Hagg.  273, 
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operate  to  defeat  the  intention  of  the  testator 
he  observed  :  (a)     "  What  is  the  Court  called 
by  the  opposer  of  the  codicil  to  decide  ?     Tha 
^  invalid,  contrary  to  the  manifest  intention  ( 

3'  testator ;  that  intention  being  expressed  in  s 

i  strument  duly  executed,  according,  and  with  i 

ft  ence  to  the  law  of  this  country,  in  his  own  1 

El  writing, and  attested  by  three  witnesses/'  The  ( 

I  of  Delegates  having  reversed  the  sentence  o 

II  Prerogative  Court,  it  follows  (though* no  reasoE 
1  given  by  the  Court  for  its  decision)  that  the 
r  codicils  were  pronounced  against,  on  the  gr 
i)  that  they  were  not  executed  according  to  the  h 
i;  Portugal,  where  the  testator  was  domiciled, 
t  that,  consequently,  this  Court  must  hold  tha 
B  wills,  disposing  of  personal  property,  situate* 
r|  this  country,  must  be  executed  according  to 
li  law  of  the  country  where  the  party  executing 
^  instrument  was  domiciled. 

^  The  facts  of  the  case,  as  set  forth  in  the  ac 

petition,  and  affidavits  on  both  sides,  are  th 
that  the  deceased,  Guy  Henri  du  Val,  Marquis 
Bonneval,  died  at  the  age  of  71,  on  the  22nd  ! 
tember  1836,  in  Norton-street,  Fitzroy-squ; 
that  the  will  in  question  is  madB  in  the  En^ 
form,  and  was  executed  for  the  purpose  of  dispo 
of  the  property  in  England  alone,  being  conf 
simply  to  that;  that  he  also  made  a  will,  in  li 
at  Paris,  by  which  he  disposed  of  his  propert 
France,  and  that  he  thereby  institutes  the  Vico 
de  Bonneval,  his  nephew  (son  of  the  party  be 
the  Court,  the  Comte  de  Bonneval)  sole  and  uni 


k 

I 

I 
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(a)  p.  443. 
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18S8.      sal  heir ;  that  the  deceased  was  bom  in  France,  in 


August  7th.  1765,  of  French  parents,  and  continued  to  reside 
Db  B^ETiL  there  till  1 792,  when  he  left;  that  country  in  con- 
Di^N^TiL.  sequence  of  the  Revolution ;  that  his  parents  were  of 
high  rank,  and  he  succeeded  to  estates  in  France, 
and  was  President  k  Mortier  in  the  Parliament  of 
Normandy ;  that  on  his  leaving  France,  in  1792,  he 
proceeded  first  to  Germany,  and  afterwards  to 
England,  and  continued  to  reside  here  till  1814  or 
1815,  during  which  time  he  received  an  allowance 
from  the  government  of  this  country,  as  a  French 
emigrant ;  that  on  the  return  of  the  Bourbons,  he 
repaired  to  France,  and  it  is  stated  on  behalf  of  his 
brother  (who  asserts  the  French  domicil,)  that  the 
deceased  went  to  France  in  1814,  and  that,  on  the 
escape  of  Bonaparte  from  Elba,  he  came  again  to 
this  country,  but  returned  to  France  in  1815 ;  that 
from  1815,  (according  to  the  statement  of  the 
brother,)  he  continued  to  reside  in  France,  oc- 
casionally visiting  this  country,  till  1821,  when  he 
became  entitled  to  certain  property  under  the  will 
of  his  aunt,  including  the  chateau  and  estate  of 
Soquence,  in  the  district  of  Rouen,  and  in  1823,  he 
succeeded  to  part  of  the  estate  of  his  mother ;  that 
from  1814  to  1827,  he  was  actively  engaged  in  the 
settlement  of  his  property  and  family  aflfairs  in 
France ;  that  he  agreed  to  purchase  of  his  brother 
part  of  his  paternal  property,  which  had  been  con- 
fiscated under  a  decree  of  the  French  government, 
and  to  part  of  which  property  he  was  entitled.  It 
is  further  stated,  that  in  the  deed  of  purchase  of 
these  estates  in  1827,  made  at  Paris,  the  deceased 
is  described  as  't  residing  usually  at  the  chateau  of 
Sotjuence,"  and  that  in  a  decree  of  the  Court  of 
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Appeal,  at  Caen,  he  is  described  as  "  living  on  his  1888, 
rents  and  domiciliated  in  the  Commune  of  Sahurs,  August  7th. 
district  of  Rouen.''  The  act  on  petition  goes  on  to  db  bohnitai. 
state,  that  in  1825,  the  deceased  received  compen-  p.^, 
sation  as  a  French  emigrant  for  the  property  con- 
fiscated at  the  Revolution,  and  that  from  1815  to 
1821,  he  resided  on  his  property  in  France,  and 
took  up  his  domicil  in  the  chateau  of  Sequence, 
and  maintained  it  till  his  death ;  that  from  1815  to 
1821,  he  made  occasional  visits  to  England,  and  in 
1821,  he  took  a  house  in  Norton-street,  in  which  he 
resided  when  he  came  to  England,  but  that  such 
visits  (which  is  not  denied  by  the  other  side)  were 
interrupted  for  several  years  together;  that,  in 
1834,  he^cai;ne  to  England,  but  with  the  intention 
of  returning  again  to  France ;  that  he  was  rated 
as  proprietor  of  the  property  at  Sequence,  to  the 
electoral  contributions  of  the  district;  that  he 
exercised  his  political  rights  as  a  French  subject, 
.  and  constantly  described  himself,  and  was  described 
in  legal  proceedings,  as  domiciled  in  France,  and  ^ 
there  are  entries  in  the  Register  of  Mortgages  at 
Rouen,  from  lti27  to  1836,  in  which  he  is  so 
described ;  that  the  deceased  was  a  Marquis  of 
France,  and  by  the  will  of  1826,  disposing  of  his 
property  in  France,  he  directs  his  nephew,  out  of 
certain  estates  in  France,  to  form  a  majorat^  to 
serve  as  an  endowment  to  the  title  of  hereditary 
marquis,  granted  to  their  ancestors  about  1680,  and 
to  settle  the  same  upon  the  heirs  male  of  their 
name,  by  order  of  primc^eniture  and  proximity  to 
the  elder  branch. 

These  are  the  grounds  upon  which  the  brother 
contends  that  the  deceased  was  domiciled  in  France, 
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and  coDBequ^Qtly  that  the  validity  of  the  will  mtut 
be  detennined  by  the  law  of  that  conntry. 

On  the  other  side,  it  is  alleged,  that  the  deceased 
came  to  this  coimtry  in  1793,  and  that,  with  certain 
exceptions,  he  ever  after  resided  here,  down  to  the 
time  of  his  death ;  that  in  June  1814,  the  deceased 
took  the  lease  of  a  bouse  in  Mortimer-street,  CavcB- 
di8h-square,for  the  term  of  eight  years,  and  in  1830, 
he  took  the  lease  of  another  house  in  Norton-street 
for  forty-fonr  years,  for  which  he  paid  360/.  premium 
and  a  rent  of  40/.  per  annum,  putting  himself  to 
.  considerable  expense  in  fitting  up  and  fumishiag 
the  hoose,  which  he  continued  to  occu}^  till  his 
death,  keeping  up  an  establishment  of  servants 
there,  and  spoke  of  the  bouse  as  his  "  home."  TV 
act  denies  that,  on  bis  return  to  France,  he  was 
generally  or  principally  resident  there  from  1814 
to  1821,  and  alleges,  that  in  1821,  be  had  do 
bouse  in  France,  but  went  there  merely  to  visit 
his  friends  and  relations,  and  to  obtain  compensa- 
tion for  his  losses ;  that,  afler  he  became  entitled  to 
the  chateau  and  estate  of  Soquence  in  1821,  be  vis 
involved  in  law  suits  in  France,  which  he  was  coed- 
pelled  frequently  to  visit,  passing  considerable  por- 
tions of  time  there,  and  in  order  to  give  validity  lo 
acts  done  there,  he  was  obliged  to  describe  himself 
as  of  a  certain  residence  or  domicil  in  that  king- 
dom, but  from  1834  to  tliL'  time  of  his  death  he 
continued  permanently  to  reside  in  this  countiy, 
without  paying  a  single  visit  to  France,  though  not 
prevented  from  doing  so  by  ill  health,  or  by  any 
other  circumstance  than  his  uniformly  avowra 
pn-l'erence  for  a  itj^idcucc  in  this  t-oiintry,  and  tiiali 
in  IH34,  the  nunie  of  the  deceased  was  included  in 
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the  list  of  persons  entitled  to  vote  at  the  election  of       1888. 
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members  of  Parliament  for  the  Borough,  and  that    ^^^e^  ^th 
he  at  all  times  kept  his  property  in  England  wholly  Db  bomnxval 
distinct  from  his  property  in  France.  Dk  3oi 

These  are  the  principal  grounds  on  which  it  is  con- 
tended that  the  party  died  domiciled  in  this  country. 

In  the  reply,  it  is  alleged,  that  the  deceased  kept  up 
an  establishment  at  Sequence,  and  that,  at  his  death, 
a  correspondence  consisting  of  about  1200  letters, 
dated  from  1818  to  1835,  and  from  different  persons 
and  places,  was  found  at  his  chateau  at  Sequence, 
carefully  preserved  and  classed,  and  that  the  family 
papers  and  plate  of  the  deceased  were  deposited 
there.  That  the  house  in  London  was  kept  for  his 
convenience  when  here,  and  in  case  of  new  dis- 
turbances in  France,  of  which  he  expressed  fears, 
and  that  he  exercised  in  France  the  political  rights 
of  a  French  subject. 

Before  I  proceed  to  consider  the  effect  of  the 
facts  stated  in  the  affidavits,  admissions  and  docu- 
ments, 1  will  refer  briefly  to  what  I  consider  the  prin- 
ciples on  which  this  question  ought  to  be  decided, 
with  reference  to  the  state  of  the  facts.  I  apprehend 
that  it  being  primd  facie  evidence  only,  that  where 
a  person  resides,  there  he  is  domiciled,  it  is  ne- 
cessary to  see  what  was  the  domicil  of  origin  of 
the  party.  Having  first  ascertained  the  domicil 
of  origin,  that  domicil  prevails  till  the  party  shall  ! 
have  acquired  another,  with  an  intention  of  aban- 
doning the  original  domicil.  That  has  been  the 
rule  since  the  case  of  Somerville  v.  Somerville.  (a)  ; 
Another  principle  is,  that  the  acquisition  of  a 
domicil  does  not  simply  depend  upon  the  residence    [ 

(a)  5  Yes.  Jun.  750. 
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18S8.      of  the   party  ;    the  fact  of  residence  must  be  ac- 


August  7th.    companied  by  an  intention  of  permanently  residing 

Db  i^BVAL  i^  ^^^  ^^^  domicil,  and  of  abandoning  the  former  ; 

Db^nmtal.  ^^  other  words,  the  change  of  domicil  must  be 

.  ^  manifested,  animo  et  facto ^  by  the  fact  of  residence 

/^Til/fu/' !  /-/  ^  ^''^'  and  the  intention  to  abandon.     A  third  principle  is, 

\  IPfi^/'^    ^^'^  •  ^A<^*t  ^^^  domicil  of  origin  having  been  abandoned, 

^       ,y  "^and  a  new  domicil  acquired,  the  new  domicil  may 

f'  ri'^    ^    ]  j.*'-^\    be  abandoned  and  a  third  domicil  acquired.    Again, 

^^  O  C'^^-'t'^       ^    ^^  presumption  of  law  being  that  the  domicil  of  origin 

subsists  until  a  change  of  domicil  is  proved,  the  (»n»/ 
of  proving  the  change  is  on  the  party  alleging  it, ' 
and  this  (ynus  is  not  discharged  by  merely  proving  re- 
sidence in  another  place,  which  is  not  inconsistent 
with  an  intention  to  return  to  the  original  domicil;  for 
the  change  must  be  demonstrated  by  fact  and  intention., 
Applying  these  principles  to  the  case  now  to  be 
decided,  there  is  no  doubt  that  the  domicil  of  origin 
of  the  deceased  was  France,  for  there  he  was  bom 
and  continued  to  reside  from  1765  to  1792,  and  he 
left  that  country  only  in  consequence  of  the  dis- 
turbances which  broke,  out  there.  He  came  here 
in  1793,  but  he  came  in  the  character  of  a  French- 
man, and  retained  that  character  till  he  left  this 
country  in  1814,  for  he  received  an  allowance  from 
our  government  as  a  French  emigrant.  Coming 
with  no  intention  of  permanently  residing  here,  did 
anything  occur,  whilst  he  was  resident  here,  to 
indicate  a  contrary  intention  ?  It  is  clear  to  me, 
that  as  in  the  case  of  exile,  the  absence  of  a  person 
from  his  own  country  will  not  operate  as  a  change 
of  domicil ;  so,  where  a  party  removes  to  another 
country  to  avoid  the  inconveniences  attending  a 
residence  in  his  own,  he  does  not  intend  to  abandon 
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his  original  domicil,  or  to  acquire  a  new  one  in  1888. 
the  country  to  which  he  comes  to  avoid  such  in-  August  7th. 
conveniences.  At  all  events  it  must  be  considered  d^  bonmbtal 
a  compulsory  residence  in  this  country;  he  was  jy^^^^^j^, 
forced  to  leave  his  own  and  was  prevented  from 
returning  till  1814.  Had  his  residence  here  been, 
in  the  first  instance,  voluntary  ;  had  he  come  here 
to  take  up  a  permanent  abode  in  this  country,  and 
to  abandon  his  domicil  of  origin,  that  is,  to  dis- 
unite himself  from  his  native  country,  the  result 
might  have  been  different.  It  is  true  that  he  made  a 
long  and  continued  residence  in  thiscountry ,  but  I  am 
of  opinion  that  a  continued  residence  in  this  country 
is  not  sufficient  to  produce  a  change  of  domicil ;  for 
he  came  here  avowedly  as  an  emigrant,  with  an 
intention  of  returning  to  his  own  country  so  soon 
as  the  causes  ceased  to  operate  which  had  driven 
him  from  hisnative  home.  He  remained  a  French- 
man, and  if  he  had  died  during  the  interval  between 
•1793  and  1815,  his  property  would  have  been 
administered  according  to  the  law  of  France. 

Up  to  1814,  then,  he  had  not  acquired  a  domicil 
in  this  country ;  the  connexion  with  his  native 
countr)''  was  not  abandoned ;  from  whence  then  is 
the  Court  to  collect  that  he  had  at  any  time  ac- 
quired a  domicil  in  this  country,  by  any  act 
manifesting  an  intention  to  do  so  ?  I  can  find  no 
fact  beyond  the  mere  residence  in  this  country 
till  1814,  and  his  taking  the  lease  of  a  house  for 
eight  years,  which  would  be  a  strong  fact  to 
show  intention,  if  it  had  been  followed  up  by  a 
continued  residence  here.  But  what  is  the  fact? 
In  1814  the  Bourbons  were  restored,  and  as  he 
returned  to  his  own  country  after  taking  this  house, 
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1838.  the  inference  is,  that  he  did  not  intend  to  reside 
Avguit  7Ui.  here,  but  took  the  house  with  a  view  of  securing  a 
Di  B^BTAt  residence  of  his  own  if  he  should  be  forced  to  return 
DEfiKmiTAt.  ^^*^er;  and  it  turned  out  that  his  apprehensions 
were  not  ill-founded.  He  remains  in  France  during 
the  greater  part  of  the  interval,  between  that  time 
and  1821.  It  is  alleged  that  he  was  employed 
during  these  visits  in  settling  his  fistmily  affiiirs,  and 
it  has  been  argued  that  his  return  to  France  was 
not  in  order  to  resume  his  French  domicil,  an 
argument  which  might  have  some  force  if  he 
had  lost  his  French  domicil.  But  the  question  is, 
had  he  abandoned  his  French  domicil  ?  I  am  of 
opinion  that  he  had  not  abandoned  his  French 
domicil,  nor  acquired  one  in  England,  up  to  1814 
or  1815. 

I  have  looked  through  the  affidavits  to  find  what 
time  the  deceased  resided  in  this  country  after  1815, 
but  there  is  no  evidence  as  to  the  period  he  resided 
here  between  1815  and  1821.  Maria  Bureau,  his 
servant  at  the  house  in  Norton-street,  knew  nothing 
of  him  till  1824,  and  his  agent  in  France,  M.  Gamare, 
was  not  acquainted  with  him  till  1 826  ;  M.  Gamare, 
whose  affidavit  is  produced  by  the  party  who  con- 
tends for  an  English  domicil,  states  that  he  ''con- 
sidered at  all  times  that  the  general  residence  of 
the  deceased  was  in  England ;"  that  the  deponent 
was  in  the  constant  habit  of  corresponding  with 
him  by  letter,  when  he  was  there;  that  "upon 
many  occasions,  when  the  deceased  was  in  England, 
and  his  presence  was  necessary  in  ~  France,  the 
deponent  experienced  great  difficulty  in  inducing 
the  deceased  to  quit  his  residence  in  England,  and 
to  come  to  that  country,    to  attend  his  interests 
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there."  That  must  have  been  after  1 826,  ''  that  from       1838, 
the  end  of  September  1834,  until  his  decease,  the    August  7th. 
deceased  did  not  quit  his  residence  in  England,  d,  bwi«val 
although  he  was  not  prevented  from  so  doing,  as  j^  J^Jwbva 
he  sincerely  believes,  by  his  health  or  by  any  other 
circumstance  than  his  constantly  avowed  preference 
for  his  residence  in  England  ;''  and  he  goes  on  to 
state  that  the  deceased  kept  his  property  in  England 
entirely  distinct  and  apart  from  that  in  France. 
^  The  evidence  with  respect  to  the  periods  of  time, 
during  which  the  deceased  resided  in    the  two 
countries   respectively,   is  extremely  loose.     It  is 
difficult  to  collect,  from  the  affidavit  of  Gamare, 
what  were  the  periods  of  the  deceased's  residence  in 
France,  and  he  says  nothing  of  his  residence  there 
for  three  years  and  a  half  from  1828,  spoken  to 
by  Bnrean.     It  appears,  from  her  affidavit,  as  well 
as  from  documents  in  the  cause,  that  he  left  England 
in  1828  and  resided  entirely  in  France  for  three 
years  and  a  half;  that  subsequently,  he  was  i^ain 
absent  from  England  for  eight  months  (which  is 
not  spoken  to  by  Gamare,)  and  in  the  contract  of 
sale  in   March    1827,    when   he  purchased  some 
property  of  his  half-brother,   he  is  described  as 
'^residing  usually  at   the  chateau   de   Sequence, 
near  Rouen."     It  would  appear  that  he  was  engaged 
in  law  proceedings  in  France  till   1831 ;  that  he 
was  there  in   1833  and  1834,  and   that  between 
1830  and  1834,  he  was  seeh  frequently  to  proceed 
by  the  steam-boat  up  the  river  to  Rouen. 

Now,  under  these  circumstances,  it  appears  to  me 
that  there  is  no  evidence  to  show  that  the  deceased 
ever  acquired  a  domicil  in  this  country.  I  see 
nothing  but  the  fact  of  the  taking  of  the  lease  of 
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1888.  a  house  in  Norton-street  in  1820,  for  a  long  term 
Angut  7tk.  undoabtedly,  but  which  does  not  appear  to  denote 
Db  B^iintAt.  anything  more  than  an  intention  of  providing  i 
D«^nl^*i.  plsce  of  occasional  residence  in  this  country.  Bat 
up  to  1830  be  bod  acquired  no  domicil  here,  and 
during  the  subsequent  time,  he  was  absent  in  France 
for  several  years ;  there  is  nothing,  therefore,  to 
shew  that  he  had  abandoned  his  original  domicil 
I  and  had  taken  up  his  sole  domicil  (for  that  is  the 
expression  used  in  Somerville  v.  Somerville)  io 
I  this  country,  although  he  kept  two  female  servants 
in  this  country,  yet  when  I  find  that  he  kept  an 
,  estabtiehment  at  Sequence ;  that  he  had  plate  and 
furniture  there  worth  1200/. ;  that  his  family  papen 
and  his  correspondence  were  deposited  there,  the 
letters  classed  and  arranged, — his  having  a  house 
here  can  have  been  T>nly  for  an  occasional  residence 
in  England,  even  if  he  divided  his  residence 
between  the  two  countries,  or  even  if  he  spent  the 
greater  part  of  his  time  here :  but  all  the  evidoice 
as  to  his  continued  residence  in  this  ccmntry  is, 
that  be  resided  here  from  1834  to  1836,  tboagb 
it  does  not  appear  that  he  did  not  intend  to  retun 
to  France.  I  do  not  consider  that,  in  this  case,  an; 
more  than  in  Somerville  v.  Somerville,  the  de- 
clarations made  by  the  deceased  at  different  tiina 
that  he  preferred  a  residence  in  this  country  can 
be  a  ground  upon  which  the  Court  is  to  rest  rD 
judgment ;  the  domicil  cannot  depend  upon  Iook 
declarations  of  this  sort,  where  there  are  docamenti 
which  shew  that  the  party  looked  to  France  as  his 
home.  Unless  the  evidence  was  nicely  balanced, 
the  Court  would  pay  no  regard  to  such  declaration^, 
showing  a  preference  for  a  residence  in  this  conntiy, 
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and  not  a  decided  intention  to  abandon  his  native        1838. 
land,  and  take  up  his  sole  residence  here.  Auguat  7iii. 

I  am  not  inclined  to  pay  much  more  attention  to  dk  b^ival 
the  descriptions  of  the  deceased  in  the  legal  pro-  j,,  ^"k'iJ,,i. 
ceedings  in  France ;  for  it  may  have  been  necessary, 
as  the  proceedings  related  to  real  property,  that 
he  should  describe  himself  as  of  some  place  in  that 
kingdom.  I  am  inclined  also  to  pay  very  little 
attention  to  the  statements  as  to  his  exercise  of 
political  rights  in  France,  or  to  his  being  registered 
as  a  voter  here :  being  a  house-keeper,  be  was 
registered  here  as  a  matter  of  course.    ■ 

It  is  stated  that  he  resisted  with  success  tbe  con- 
tribution to  some  of  the  French  rates,  which  a 
person  resident  in  France  was  liable  to ;  but  the 
grounds  are  not  stated,  and  it  is  too  loose  a  reasoning, 
that  because  all  French  subjects  are  liable  to  such 
rates,  and  he  successfully  resisted  them,  therefore, 
he  was  not  domiciled  in  France.  It  must  be  shewn 
that  the  question  came  regularly  before  the  French 
tribunals,  and  he  was  held  to  be  not  a  domiciled 
subject  of  France. 

I  am,  therefore,  of  opinion  that  the  deceased  con- 
tinned  a  domiciled  French  subject  to  the  time  of 
his  death,  and  consequently  that  the  validity  or| 
invalidity  of  his  will  must  be  determined  by  the  { 
French  tribunals,  and  not  by  this  Court.  Tbe  ^ 
precise  form,  in  which  the  Court  must  pronounce 
its  sentence,  is  this:  that  tbe  deceased,  at  the  time 
of  his  death,  was  a  domiciled  subject  of  France, 
and  that  the  Courts  of  that  country  are  the  com- 
petent authority  to  determine  the  validity  of  his 
wilt  and  the  succession  to  his  personal  estate  ;  and 

VOL.  I.  M  M  M 
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1838-  as  in  the  case  of  Hare  v.  Nasmyth  (a),  the  Court 
Anguit  Tib.  suspends  the  proceedings  here,  as  to  the  validity  of 
D>  B^nxL  the  will,  till  it  is  pronounced  valid  or  invalid  by  the 
Di  T^lVmAi.  tribunals  of  France. 


CONSISTORY  COURT  OF  LONDON. 
Dormer /aZuZy  called  Williams  against  Williams. 


Nd>.  I6lh. 


llmrity  lo  grant 


This  was  a  question  as  to  the  admissibility  of  the 
S^t^ri"  ''**^'  '"  ^  ^"i*  ***^  nullity  of  marriage,  brought  bj 
Mrs.  Williams,  proceediDg  as  Maria  Teresa  Dormer, 
of  the  parish  of  St.  George,  Hanover  Square. 
against  Mr.  William  Henry  Williams  of  the  same 
G^T^  76,1  parish. 
"^^^^^       The  libel  pleaded, 

fuii^'w""'  '^''  '^''^^  ^y  ^^^  statute  4  Geo.  4,  c.  76.  Itis, 
mmybyviriue  aTOoHg  Other  things,  euactcd,  "that  if  any  persons 
shall  knowingly  and  wilfully  intermarry  in  anj 
other  place  than  a  church,  or  such  public  chapel 
wherein  banns  may  be  lawfully  published,  unles 
by  special  license  as  aforesaid,  or  shall  knowioglj 
and  wilfully  intermarry  without  due  publication  of 
banns,  or  license  from  a  person  or  persons  hanng 
authority  to  grant  the  same,  first  had  and  obtained, 
or  shall  knowingly  and  wilfully  consent  to,  or 
acquiesce  in  the  solmnization  of  such  marriage,  by 
(o)  a  Add.  25, 


coNstsTonr  court  of  londok. 

any  porson  not  being  in  holy  orders,  the  marriage 
or  such  person  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever,"  &c. 

2nd.  That  the  said  William  Henry  Williams,  being 
a  bachelor,  of  the  age  of  twenty -one  years,  paid  his 
addresses  to  the  said  Maria  Teresa  Dormer,  a 
spinster,  of  the  age  of  nineteen  years  and  upwards, 
that  they  agreed  to  be  married,  that  the  father  of 
Mr.  Williams,  as  also  the  aunt  und  other  relatives 
of  Miss  Dormer,  with  whom  she  was  then  residing 
at  Swinnerton,  in  the  county  of  Stafford,  severally 
were  averse  to  the  said  intended  marriage,  but  that 
the  parties,  nevertheless,  determined  to  effect  the 
same. 

3rd.  That  it  being  ^reed  between  the  said  par- 
ties, (in  order  to  effect  their  said  marriage  clandes- 
tinely,) to  be  married  by  license  at  the  parish 
church  of  Swinnerton,  Mr.  Williams  undertook 
to  procure  a  license  for  the  celebration  of  the  said 
marriage  at  the  said  parish  church,  hut  that, 
instead  of  obtaining  such  license  from  any  person 
or  persons  having  authority  to  grant  the  same,  he 
procured  a  pretended  license,  as  for  the  celebration 
of  the  said  marriage  in  the  parish  church  of 
Swinnerton,  from  a  person  having  no  authority  to 
grant  such  a  license,  such  pretended  license  being 
granted  as  by  the  authority  and  under  the  seal  of 
the  Lord  Bishop  of  St.  Asaph,  whereas  the  party 
alleged  that  the  parish  of  Swinnerton  is  in  the 
county  ef  Stafford,  and  in  the  Diocese  of  the  Lord 
Bishop  of  Lichfield  and  Coventry. 

4th.  That  the  said  William  Henry  Williams,  imme- 
diately after  having  obtained  the  said  pretended 
license,  findingthat  the  same  wasnuU and  inoperative. 
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18S8.      but  fearful  that,  in  the  event  of  any  delay  occasicmed 
Not.  i6ch.     by  the  procuring  of  a  new  license,  or  otherwise,  the 
D^cR      relatives  of  the  said  Maria  Teresa  Dormer  might 
wSS^     interfere   and    prevail  on    her  to  forego  her  de- 
termination to  be  married  to  him,  persuaded  and 
induced  her  to  consent  to  the  celebration  of  the 
said  intended  marriage  at  the  parochial  chapel  of 
Halston,  in  the  county  of  Salop,  and  diocese  of  St. 
Asaph  (described  as  the  parish  of  him,  the  said 
W.  H.  Williams,  in  the  said  pretended  license)  pro- 
vided he  could  procure  a  clergyman  who  would 
perform  the  ceremony  at  the  said  parochial  cha- 
pel under,  and  as  in  virtue  of  the  said  pretended 
license,  &c. 

6th.  That  W.  H.  Williams,  accordingly,  on  the 
22nd  December  1836,  proceeded  to  the  village  of 
Ellesmere,  and  there  obtained  the  consent  of  the 
Rev.  J.  F.,  to  celebrate  a  marriage  between  hinaself 
and  the  said  M.  T.  Dormer,  in  the  parochial  chapel 
of  Halston  (in  the  absence,  as  previously  ascertained 
of  the  regular  officiating  minister),  as  in  virtue  of 
the  pretended  license  aforesaid,  for  the  celebra- 
tion of  the  said  marriage  in  the  parish  church  of 
Swinnerton. 

6th.  That  the  said  M.  T.  Dormer,  as  had  been 
pre-arranged  between  her  and  the  said  W.  H. 
Williams,  secretly  left  Swinnerton,  where  she  was 
then  residing  with  her  aunt,  early  in  the  morning 
of  the  23rd  of  December  1836,  and  proceeded  in 
a  carriage  of  the  said  W.  H.  Williams,  accompanied 
only  by  a  female  servant  to  Ellesmere,  and  there 
joined  the  said  W.  H.  Williams.  That  the  said 
parties  were  on  the  said  23rd  of  December  in  (act, 
though  unlawfully,  married  by  the  said  Rev.  J.  F* 
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at  the  parochial  cbapel  of  Haletoo,  as  in  virtue  of 
the  said  pretended  license. 

Seventh.  That  the  parties  were  so  married  after 
the  I8th  of  July  1823,  when  the  act  received  the 
royal  assent,  that  they  "  knowingly  and  wilfully 
intermarried,  to  wit,  io  the  parochial  chapel  of 
Halston  aforesaid,  without  due  or  any  publication 
of  banns,  and  without  a  license  for  such  marriage 
from  any  person  or  persons  having  authority  to  grant 
the  same,  first  had  and  obtained,"  by  reason  whereof 
such  their  marriage  was  and  is  null  and  void. 

Eighth.  In  supply  of  proof,  annexed  a  copy  of 
the  affidavit  made  on  obtaining  the  license. 

Ninth.  Pleaded  a  copy  of  the  entry  of  the  mar- 
riage in  the  Register  of  Marriages  in  the  chapel  of 
Halston. 

Bvmahy  and  Haggard  opposed  the  admission  of 
the  libel,  on  the  ground  that  the  facts  did  not  show 
'  that  both  parties  had  a  guilty  knowledge  that  the 

'  license  was  an  illegal  one  ;  that  although  this  was 

the  first  case  of  nullity  of  marriage  under  a  license, 
'  still  the  clause  of  the  act  had  been  under  considera- 

tion in  the  cases  with  respect  to  publication    of 
'  banns,  and  the  same  rule  must  apply  in  both  in- 

'  stances ;  further,  that  under  the  present  libel,  there 

*  can  be  no  proof  of  the  license  itself,  it  is  not  ex- 

'  hibited. 

» 

}  The  Queen's  Advocate  and  Addams,  in  support  of 

1'  the  libel.  The  22nd  section  ofthe  statute  of  4  Geo.  4, 

i  c.  76,  enacts,  that  if  any  persons  shall  knowingly  and 

;i  wilfully  intermarry  without  due  publication  of  banns 

f  or  license  from  a  person  or  persons  having  authority 
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1.838.      tograntthe  samefirst  had  and  obtained,  the  marriage 

Nov.  16th.     of  such  persons  shall  be  null  and  void  to  all  intents 

ly^n      ^^^  purposes  whatsoever.     The  libel  states  that  this 

Wa!l!!l«t.     niarriage  was  celebrated  by  virtue  of  a  pretended 

license  granted  by  a  person  not  having  authority 

to  grant  the  same,  and  that  the  parties  intermarried 

by  virtue  of  such  license,  knowingly  and  wilfully. 

It  is  said  that  the  license  cannot  be  proved,  because 

it  is  not  in  existence,  but  the  affidavit  is  pleaded, 

which  is  always  followed  by  the  license. 

They  cited  Balfour  v.  Carpenter,  (a) 

Judgment. 

Dr.  LUSHINOTON. 

It  has  been  truly  stated  that  this  is  the  first  oc- 
casion on  which  a  question  has  arisen  as  to  the 
construction  of  the  act  of  parliament  with  respect 
to  a  marriage  had  in  virtue  of  a  license  granted  by 
a  person  without  authority  to  grant  the  same,  and 
I  think  it  therefore,  in  the  first  plaoe,  incumbent 
upon  me  to  apply  my  attention  to  the  clause  in  the 
act,  in  order  to  ascertain  its  true  constructioD 
generally,  and  to  see  whether  the  facts  stated  in  the 
libel  bring  the  case  within  that  construction. 

The  question  has  arisen  on  former  occasions  with 
respect  to  the  due  publication  of  banns,  and  it  has 
been  settled  by  the  superior  tribunal,  (b)  that  in 
order  to  render  a  marriage  null  and  void,  under 
the  22nd  section  of  the  act,  both  parties  must  have 
acted  knowingly  and  wilfully  ;  for  it  is  not  sufficient 
that  the  parties  intermarry  without  due  publication 

(a)  1  PhiU.  204. 

(b)  See  Tongite  v.  Allen,  ante,  p.  38,  and  1  Moore's  P.  C.  Caws,  90. 
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of  banns ;  they  must  have  known  that  there  ' 
due  publication,  and  must  have  wilfully  in  ten 
disregard  and  defeat  the  law. 

Now  with  respect  to  the  words  in  the  clai  i 
question,  *^  a  license  from  a  person  or  persons  1 
authority  to  grant  the  same/'  the  following 
siderations  arise :  whether  they  mean  autho  i 
grant  a  license   at  all,  or  authority  to  grai  i 
particular  license  required  on  the  occasion, 
willing,  for  the  present  purpose,  to  take  it  tha 
mean  the  particular  license  requisite  on  the  occ 
then  in  my  judgment,  the  whole  question 
upon  this  :  whether  the  facts  and  circumstan( 
such  as  to  prove  that  both  parties  knowing!  i 
wilfully  intermarried  without  a  license  from   i 
son  having  authority  to  grant  that  license. 

I  must  observe  tiiat  I  do  not  think  that  i 
light  is  thrown  upon  the  question  by  the  c  i 
Balfour  v.  Carpenter,  which  occurred   at  a 
when  the  former  marriage  act  was  in  open 
because  it  is  specially  provided  by  that  act  (a 
marriages    '*  solemnized    without    publicati( 
banns,  or  license  of  marriage  from  a  persd 
persons  having  authority  to  grant  the  sam<i 
had  and  obtained,  shall  be  null  and  void  i 
intents  and  purposes  whatsoever:''    so  that 
was  a  specific  enactment,  compelling  the  Cot 
hold  such  mairriages  null  and  void.     The  pi 
act  is  very  different  from  Lord   Hardwicke's 
riage  Act.     By  that  act  it  was  intended  to  eii 
with  the  utmost  rigour  the  form  and  mode  in  v 
all  marriages  should  be  solemnized,  by  the  s( 

(a)  26  Geo.  2,  c.  33,  Rect.  8. 
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penalty  of  Dullity  if  the  very  words  of  the  rtatute 
were  not  complied  with.  By  the  present  act,  io 
order  to  reuder  a  marriage  null  and  void,  both  the 
parties  to  the  marriage  must  have  wilfully  violated 
the  act  with  a  full  knowledge  of  the  consequences; 
here  is,  therefore,  a  striking  difference  between  the 
two  statutes,  and  what  may  have  been  done  with 
reference  to  the  former  marriage  act  can  have 
little  effect  with  regard  to  the  construction  of  the 
present  act. 

Uy  the  construction  put  upon  the  present  act, 
I  take  it  tliat  the  lacts  pleaded  in  any  libel  for 
avoiding  a  marriage  must  be  sufficient  for  either 
of  the  parties;  that  if  Mr.  Williams  had  been  the 
party  promoting  the  suit  instead  of  Miss  Dormer, 
(or  Mrs.  Williams,)  he  would  have  been  entitled  to 
a  st;ntence  declaring  the  marriage  a  nullity,  as  well 
as  Mrs.  Williams;  and  1  am  also  to  recollect,  that 
the  circumstances  must  be  so  stringent,  as,if  (instead 
of  there  being  no  issue,  as  happens  to  be  the  case 
here)  there  liad  been  children,  would  compel  me 
to  bastardize  the  issue^  and  deprive  them  of  any 
property  to  which  they  would  be  entitled  if  the 
marriage  were  not  declared  null  and  void.  Taking 
this  view  of  the  case,  I  conceive  the  intention  of  the 
legislature  to  have  been  that  the  facts  and  circum- 
stances under  which  the  '.^3nd  section  of  the  statute 
shall  have  operation  mustbe  perfectlyconclusive;  by 
which  1  mean,  that  the  plea  should  be  such,  that,  if 
all  the  facts  and  circumstances  stated  therein  were 
satisfactorily  proved,  I  should  be  compelled  to  hold 
that  both  parties  to  the  marriage  had  a  guilty 
knowledge  of  the  violation  of  the  law  ;  and  the  task 
I  have  now  to  perform  is  to  examine  the  atlegatioas 
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set  .forth  in  the  libel,  and  see  whether  the  case  comes       1838. 
within  the  construction  of  the  act,  according  to  my     Nov.  i6th. 
view  of  it.  jy'^^ 

The  libel  begins  by  pleading  the  act  of  parlia-  y^f^l^^ 
ment,  the  courtship,  and  that  the  parties  agreed  to 
be  married,  but  that  the  relations  were  averse. 
What  I  am  now  looking  for  is,  whether,  supposing 
fraud  to  have  been  contemplated.  Miss  Dormer,  the 
party  proceeding  in  the  cause,  knew  that  she  was 
about  to  be  married  in  virtue  of  a  license  granted 
by  a  person  who  had  no  authority  to  grant  it.  The 
third  article  alleges,  ^^  that  it  being  agreed  between 
the  parties,  in  order  to  effect  the  marriage  clandes- 
dinely ,  to  be  married  by  license  at  the  parish  church 
of  Swinnerton.''  I  assume  (though  it  ought  to  have 
been  pleaded  more  in  detail)  that  the  parties  de- 
termined to  effect  a  clandestine  marriage,  and  so 
far  as  the  presumption  goes,  of  an  intention  to  pro- 
ceed clandestinely,  I  give  the  party  the  full  benefit 
of  it ;  but  according  to  the  plea  itself,  there  was  no 
intention  to  violate  the  law,  for  it  is  pleaded  that 
they  intended  to  be  married  in  the  parish  of  Swin- 
nerton,  where  the  lady  resided,  and  by  a  license — 
*^  Mr.  Williams  undertook  to  procure  a  license  for  . 
the  purpose ;  but  instead  of  obtaining  it  from  any 
person  having  authority  to  grant  the  same,  procured 
a  license  as  for  the  celebration  of  the  marriage  in 
the  parish  church  of  Swinnerton,  under  the  seal  of 
the  bishop  of  St.  Asaph,  Swinnerton  being  in  the 
county  of  Salop  and  diocese  of  Lichfield  and 
Coventry." 

Now,  in  the  first  place,  looking  at  the  case  as 
regards  Mr.  Williams  himself.     Am  I  to  suppose 
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that  Mr,  Williams,  being  cognizant  of  the  marriage 
law,  went  to  the  diocese  of  St.  Asaph,  for  the  pur- 
pose of  procuring  a  license  from  a  person  who  bad 
no  right  to  grant  a  license  at  all  ?  But  in  order  to 
give  the  party  the  fullest  possible  benefit,  I  will 
presume  that  he  had  such  fraudulent  intention  to 
procure  a  mock  license  ;  the  surrogate,  who  granted 
it,  must  have  been  ignorant  or  grossly  negligeut  of 
the  duty  he  had  to  perform.  But  i  will  take  it  that 
the  surrogate  did  grant  such  a  license,  not  being 
aware  that  he  was  violating  the  law.  Mr.  Williams 
then,  having  obtained  a  license  wholly  insufficient 
to  celebrate  the  marriage,  from  a  person  not  having 
authority  to  grant  it,  as  pleaded  in  the  fourth 
article,  "  persuaded  and  induced  Miss  Dormer  to 
consent  to  the  celebration  of  the  intended  marriage 
at  the  parochial  chapel  of  Halston,  in  tlie  county  of 
Salop,  and  diocese  of  St.  Asaph,  provided  he  could 
procure  a  clergyman  who  would  perform  the  cere- 
mony at  that  chapel,  by  virtue  of  the  said  license." 
What  am  I  to  infer  from  this  t  He  persuaded  her 
to  consent  to  be  married  in  the  parochial  chapel  of 
,  Halston  ;  but  it  is  not  stated  that  she  was  told  that 
the  license  was  an  illegal  license,  or  that  she  was 
aware  of  the  illegality  of  the  license.  If  I  were 
to  stop  here,  how  can  this  be  a  violation  of 
the  law,  which  requires  that  both  parties  shall 
knowingly  and  wilfully  intermarry  without  license 
from  a  person  having  authority  to  grant  the 
sJime?  And  could  I  say  that  such  a  state  of 
facts  would  justify  nie  iu  bastardizing  issue,  and 
depriving  them  of  some  title  of  honour,  the  aul 
itself  requiring  that  there  must  have  been  a  wilful 
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violation  of  the  law,  with  a  full  knowledge  of  the       1838. 


consequences,  before  so  extreme  a  penalty  can  be    noy.  i6th. 


DORMBm 


inflicted  ? 

The  fifth  article  pleads  nothing  but  the  fact  of  wfLiJI^lL. 
the  marriage,  and  here  again  I  observe,  th,at  if 
there  has  been  any  illegality,  through  a  wilful  dis- 
regard of  the  law,  on  the  part  of  Mr.  and  Mrs. 
Williams,  here  is  a  clergyman  of  the  church  of 
England,  who  ought  to  have  read,  and  who  must 
have  read  the  license,  who,  in  neglect  of  his  duty, 
or  in  ignorance  of  the  law,  celebrated  this  marriage 
in  virtue  of  a  license  which,  on  the  face  of  it,  was 
no  authority  at  all. 

In  Tongue  t;.  Tongue,  the  Judicial  Committee 
were  i^reed  that  there  must  be  evidence  to  estab- 
lish a  disregard  of  the  law  knowingly  and  wilfully 
by  both  parties.  The  iacts  stated  in  this  libel  do 
not  afford  any  reason  to  conclude  that  the  party 
proceeding  in  the  cause  had  a  guilty  knowledge 
that  the  law  was  violated;  without  evidence  of 
which  the  marriage  cannot  be  declared  null  and 
void.  And  I  must  not  loose  sight  of  this,  that 
although  in  this  case  the  lady  avails  herself  of  the 
law  for  her  protection,  that  law,  if  not  administered 
with  caution,  might,  under  similar  circumstances, 
have  been  wrested  against  her  and  against  the  in* 
nocent  offiipring  of  the  marriage. 

I  think  it  my  duty  not  to  admit  the  libel. 
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ARCHES  COURT  OF  CANTERBURY. 


The  Office  of  the  Judge  prumoted  by  Brkeu 
against  Woolfrbt. 


I_       This  was  a  question  as  to  the  admissibility  of  tiie 

Ninr^h.  articles  Id  a  cause  of  office  promoted  by  the  Rct. 
d^riTra'*^w '  Jol*°  Breeks,  the  vicar  of  the  parish  of  Carisbrooke, 
proUbnadbr  Jn  the  Isle  of  Wiebt,  against  Mary  Wtudfrer, 
Eogiuid.  Widow,  for  "  having  unduly  and  uDlawfnliy  erected 

latcrimiDU  OF  caused  to  be  erected  a  certain  tombstone  in' the 
Dw^"^"  churchyard  of  the  said  parish  of  Carisbrooke,  to  tiw 
ta'^Ch'r  ™emory  of  Joseph  Woolfrey,  late  of  the  said  parish, 
thauiiciHin   deceased,  and  a  certain  inscription   to  be  nwde 

oBence  not  i  -   i  • 

conwined  ia  thercoD  Contrary  to  the  articles,  canons  and  con- 
Tiu  utidM  stitutions,  or  to  the  doctrine  and  discipline  of  die 
wrth'thf"  Church  of  England."  (The  above  were  the  wonb 
einiMxi.  q(  tjjg  decree  or  citation.)    The  proceeding  was  bj 

letters  of  request  from  the  chancellor  of  the  diocoe 
of  Winchester. 

The  articles  were  in  substance  as  follows : — 
Firtt — We  article  and  object  to  you,  the  mi 
Mary  Woolfrey,  widow,  that  by  the  laws,  curtHW 
and  usages  of  this  realm,  it  is  forbidden  to  erect,  or 
cause  to  be  erected  in  the  churchyard  of  aay  pansb 
or  place  any  tomb  or  head-stone  or  other  moQumeDt, 
without  the  consent  of  the  rector  or  vicar  of  such 
parish  or  place  first  had  and  obtained,  or  witfaniti 
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faculty  for  the  purpose  first  granted  under  the  seal  1838. 
of  the  proper  Court ;  and  further,  that  it  is  by  the  Nov.  i9th. 
twenty-second  article  of  the  Church  of  England,  g~g 
agreed  upon  by  the  archbishops  and  bishops  of  both  ^^"/JJJ*^ 
provinces,  and  the  whole  clergy  in  the  convocation 
holden  at  London,  in  the  year  1562,  declared  that 
the  Romish  doctrine  concerning  purgatory,  pardons, 
and  other  things  therein  mentioned  is  a  fond  thing, 
vainly,  invented  and  grounded  upon  no  warranty  of 
Scripture,  but  rather  repugnant  to  the  word  of  God. 
And  we  further  article  and  object  to  you,  that  by 
reason  of  the  premises,  all  persons  erecting  or 
causing  to  be  erected  in  the  churchyard  of  any 
parish  any  tomb  or  head-stone  or  other  monument 
without  the  consent  of  the  rector  or  vicar  of  such 
parish  first  had  and  obtained,  or  without  a  faculty 
for  the  purpose  first  granted  under  the  seal  of  the 
proper  Court,  ought  to  be  peremptorily  monished 
immediately  to  remove  the  same  ;  and  further,  that 
if  such  tomb  or  head-stone  contain  any  inscription 
contrary  to  the  doctrine  and  discipline  of  the  Church 
of  England,  and  to  the  articles  of  the  said  church 
hereinbefore  recited,  the  person  or  persons  erecting, 
or  causing  to  be  erected  the  same,  or  the  person 
or  persons  making  such  inscription  thereon,  ought 
not  only  to  be  peremptorily  monished  immediately 
to  remove  the  same,  but  also  to  be  duly  corrected 
and  punished  according  to  law  for  their  excess  and 
temerity  therein,  &c. 

Second. — Also,  that  notwithstanding  the  premises, 
you,  the  said  Mary  Woolfrey,  widow,  did  on  or 
about  the  8th  day  of  February  now  last  past,  erect 
or  cause  to  be  erected  in  the  churchyard  of  the 
said  parish  of  Carisbrooke,  a  certain  tomb  or  head- 


CASES    DBTERMIMBD  IM  THE 

Stone  to  the  memory  of  your  husband  Joseph 
Woolfrey,  deceased,  without  the  consent  of  the  said 
Rev.  John  Breeks,  clerk,  who  was  then  and  still  is 
the  vicar  of  the  said  parish,  first  had  and  obtained, 
and  without  any  fectUty  for  the  purpose  under  the 
seal  of  any  Court  whatever,  and  that  apon  sucbtonh 
or  head -stone,  -there  are  contained  among  others,  the 
following  inscriptions,  namely,  "Pray  fortheaool 
of  J.  Wo<^r^," — and  "  It  is  a  holy  and  wbot^ 
some  thought  to  pray  for  the  dead,"  both  which 
■aid  inscriptions  we  do  further  article  and  object  to 
you  to  be  ctmtrary  to  the  doctrine  and  discipline  i^ 
the  Church  of  Eb^laod,  and  to  the  articles,  canrai 
and  constitutioitt  thereof,  and  particularly  to  the  mi 
twenty-second  article  hereinbefore  recited,  &c. 

T^rd. — The  third  eihibited  a  copy  of  the  wriii^ 
and  figures  upon  the  stone — they  were,  "Spa  «a> 
CfcruhM,"— "  Pray  for  the  soul  of  J.  Woolfrey."- 
"  It  is  a  holy  and  wholesome  thought  to  prajfor 
the  dead."  2  Mac.  xii.  46.  "J.  W.  oimt  5.  & 
/aii'.;i838,  «(.  50." 

Addami  opposed  the  admission  of  the  aitielei- 
The  grounds  on  which  the  party  is  proceeded 
against  in  the  articles  are  two.  first,  the  erectioo 
of  a  tombstone  withont  leave  of  the  vicar  of  the 
parish ;  and  secondly,  placing  thereon  an  inscriptiaB 
contrary  to  the  articles,  canons,  and  constitutioui. 
or  to  the  doctrine  and  discipline  of  the  Church  of 
England. 

&R  H.  Jeniteh. 
Is  it  stated  in  the  citation  that  it  was  done  vith- 
out  leave  of  the  incumbent  ? 


WoorrRRV. 
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'  Addamt.     No.  1888. 

'■  Svr.  19th. 

■  Sir  Hbrbbet  Jbnnbr.  ^^ 

I  They  are  Beparate  and  distinct  offeDces,  but  there 

I  is  Qo  mention  in  the  citation  of  the  leave  of  the 

I  incumbeDt;  the  articles  ought  to  agree  with  the 

t  citation. 

i.  Addam$.  I  am  not  disposed  to  take  the  objection. 

t 

I  Sir  H.  Jenhbr. 

f  But  must  not  the  Court  take  the  objection,  this 

,,  being  a  criminal  suit?    If  it  was  intended  to  pro- 

I  ceed  on  the  ground  tbat  the  erection  was  without 

I  leave  of  the  incumbent,  it  should,  have  been  stated 

f  in  the  citation. 

L  Addams.    The  offence.of. erecting  a  tombstone  is 

laid  as  a  separate  offence,  and  a  certain  position  of 

;  law  is  laid  down  aa  applicable  to  ^at  state  oi  things, 

and  the  articles  then  go  on  to  plead  as  an  aggrava- 
tion of  the  offence,  the  inscription.  If  they  are 
separate  offences,  then  the  proceeding  ought  to 
have  been  in  a  different  form  ;  if  they  are  not  to  be 
separated,  then  all  that  part  of  the  articles  charging 
the  inscription  to  be  contrary  to  the  articles  and 
doctrines  of  the  Church  of  England  ought  to  be  ex- 
punged, and  the  offence  ought  to  be  confined  to  the 
^  erection  of  the  tombstone  without  leave  of  the  in- 
cumbent. In  tbat  case  the  party  ought  not  to  have 
been  proceeded  against  iu  this  Court  by  articles, 
but  a  proceeding  in  the  civil  form  should  have  been 
adopted,  namely,  a  monition  taken  out  in  the 
Diocesan  Court ;    the  first  article  sets  forth  that 
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18S8.       persons  erecting  such  monuments  without  leave  of 
No*.  iflUi.     the  incumbeiit  nught  to  be  "  peremptorily  monished 
uT^      immediately  to  remove  the  same;"  that  is,  by  a 
w™tl?U     '^'*''  proceeding.     But  the  article  goes  on  to  lay 
down,  which  I  admit  to  be  law,  that  if  any  soch 
stone  contained  an  inscription  contrary  to  the  doc- 
trine and  dieciptine  of  the  Church  of  England,  the 
person  causing  it  to  be  erected  ought  to  be  moniBhed 
to  remove  it,  and  also  to  be   duly  corrected  and 
punished.      I  admit  that  if  parties  erected  snch 
stone  with   an    insuItiDg    design,    they   should  be 
punished  for  their  proceedings. 

The  second  article  then  sets  forth  the  io&cripdons. 
and  alleges  them  to  be  "contrary  to  the  doctrine 
'  and  discipline  of  the  Church  of  England,  and  to 
the  articles,  canons,  and  constitutions  thereof,  and 
particularly  the  twenty-second  article."  He  then 
denied  that  any  offence  had  been  committed,  and 
ai^ued  that  prayers  for  the  dead  were  not  neces- 
sarily connected  with  the  Romish  doctrine  of  pur- 
gatory ;  that  many  eminent  divines  of  the  reformed 
church  were  favourable  to  the  practice  of  prajing 
for  the  dead,  and  some  had  had  similar  inscriptions 
placed  upon  their  tombs.  The  argument  on  this 
point  is  not  inserted,  as  the  judgment  of  the  Court 
proceeded  upon  the  same  grounds. 

TJie  Queen  s  Advocate -An^  Curteis  in  support  of 
the  articles,  contended  that  the  form  of  proceeding, 
namely,  by  articles,  was  the  usual  and  the  proper 
mode.  Bardin  v.  Calcott  (a),  Seager  v.  Bowie  {b), 
Hopper  V.  Davis  (c). 

(a)  1  Cone.  Rep.  14.  (fr)  1  Add.  541- 

(e)  Caaea  before  Sir  Gao.  Lee,  1,  640. 
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That  it  was  competent  to  the  promoter  to  set  forth       1888. 
in   the  articles  the  offence  of  erecting  the  stone     Nov.  i9tJi. 
without  leave  of  the  incumbent,  that  although  those       sTmi 
words  were  not  contained  in  the  citation,  yet  the    wtol»i«t. 
citation  in  the  praesertm  calls  upon  the  party  to 
answer  to  articles^  &c. —  *'  for  having  unduly  and 
illegally  erected^^*  such  stone — the  citation,  there- 
fore, gave  the  party  notice  of  the  charge,  and  it  was 
time  enough  to  allege  the  offence  more  specifically 
when  the  articles  were  brought  in. 

With  regard  to  the  inscription — they  contended^ 
first,  that  the  request  to  **  Pray  for  th^  soul  of  the 
deceased,"  must  be  taken  to  be  with  reference  to  the 
Romish  doctrine  of  purgatory,  which  is  condemned 
by  the  twenty-second  Article.  The  inscription  is, 
*'  Pray  for  the  soul  of  J.  Woolfrey.  It  is  a  holy  and 
wholesome  thought  to  pray  for  the  dead."  (2  Mac- 
cabeees,  xii.  4H.)  The  book  from  which  this  quo- 
tation is  taken,  being  one  of  the  Apocryphal  books, 
according  to  the  doctrine  of  the  Church  of  England, 
although  not  so  by  the  Romish  Church  ;  and  the  re- 
ference being  not  to  the  authorized  version  (in  which 
there  are  not  so  many  verses),  but  to  the  Douay 
Bible :  and  the  passage  being  that  upon  which  the 
doctrine  of  purgatory  is  mainly  founded,  it  is  to  be 
inferred  that  the  invitation  to  pray  for  the  soul  of 
the  deceased  was  connected  with  that  doctrine. 

But  secondly f  Admitting,  as  had  been  stated  by 
Dr.  Addams,  that  prayers  for  the  dead  were  not 
necessarily  connected  with  purgatory,  and  that 
such  prayers  had  been  in  use  long  before  the  doc- 
trine of  purgatory  had  been  broached,  still  the 
Church  of  England,  although  it  does  not  in  words 
condemn  such  prayers,  yet  practically,  it  discoun- 

VOL.  I.  N  N  N 
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1838.       teoances   and  discourages  tbem.     The  ihirtj-fiftli 

Nor.  191k.     Article  declares  "  The  secood  book  of  Homilies,  tbe 

B„n,      several  titles  whereof  we  have  joined  under  tbii 

^-Miwi       Article,  does  contain  a  godly  and  wholesome (io^ 

trine,  and  necessary  for  these  times,"  &c.    And 

among  the  titles  given  is  that  "  of  prayer,"  the 

third  part  of  which,  after  treating  of  pui^tory,  awl 

quoting  St.  Chrysostom  and  St.  Cyprian,  conclodo, 

"  Let  these  and  other  such  places  be  sufficieDt  U 

take  away  the  gross  errors  of  purgatorj'  out  of  oui 

heads,  neither  let  us  dream  any  more  that  the  so\iii 

of  the  dead  are  anything  at   all  holpen  by  our 

prayers." 

Id  the  primer  of  Henry  tlie  8th,  and  in  the  fiis 
prayer  book  of  Edward  6th,  prayers  for  the  dead 
were  admitted ;  but  this  book  being  revised  in 
1653,  and  exceptions  made  against  it  on  account  uf 
these  prayers,  they  were  altogether  expunged,  u 
being  inconsistent  with  the  doctrine  of  the  Reformed 
Church. 

They  cited — 

Comber's  Companion  to  the  Temple, 

Wheatley's  Rational  Itlustration  oj"  the  Book  oj 
Common  Prayer, 

Shepherd's  Critical  and  Practical  Eludda&tm  ej 
the  Book  of  Common  Prayer,  ^c, 

Nicholls  on  2'Ae  Book  of  Common  Prayer, 

Palmer's  Origines  XAturyictB, 

L'Elstrange's  Alliance  of  Divine  Offices,  ^c, 

Whitgift's  Defence  of  the  Answer  to  the  Adnmi- 
(ion  against  the  Reply  of  T.  C.  Cartwright,  Tr.  21, 
p.  729, 

Hammond's  Examination  of  the  New  DvWt 
and  An€ient  Zaturgy  Vindicated, 
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Mede's  Sermon  on  the  Jiigkteota  tkaU  be  had  in       1838. 
Everltutvtg  Rememhrakce.     Book  I.  B.  22.  W"-  'a^- 

JODOMBNT.  W^t«n. 

Sir  H. Jbhubr. 

This  case  was  very  fully  and  elaborately  ai^ed,  d«c.  i2Ui. 
and  the  Court  diougfat  it  due  to  the  aipimeuts 
which  were  addressed  to  it,  to  take  time  to  consider 
of  its  judgment,  and  to  look  into  the  authorities 
which  were  cited.  It  is  a  cause  in  which  the  office 
of  the  judge  has  heen  promoted  by  the  Rer.  John 
Breeks,  vicar  of  the  parish-  of  Carisbrooke,  in  the 
Isle  of  Wight,  against  Mary  Woolfrey,  of  that 
pari^,  widow,  citing  her  to  answer  to  certain 
articles  "touching  and  concerning  her  souPs  health, 
and  for  the  lawful  correction  of  her  manners  and 
excesses,"  which  is  the  usual  style  and  langa^e  of 
the  proceedings  of  the  Court — "  and  more  especially 
for  having  erected,  or  caused  to  be  erected,  a  cer- 
tain tombstone  in  the  churchyard  of  the  same  parish, 
to  the  memory  of  Joseph  Woolfrey,  late  of  the 
parish,  deceased,  with  a  certain  inscription  thereon, 
contrary  to  the  articles,  canons,  and  constitutions 
or  to  the  doctrine  and  discipline  of  the  Church  of 
England. 

The  cauBe  is  brought  by  letters  of  request  from 
the  diocese  of  Winchester  (this  Court  having  no 
original  jurisdiction)  the  chancellor  of  that  diocese 
having  referred  the  matter  to  this  Court,  as  he  had 
a  right  to  do.  The  offence  is  one  clearly  of  ecclesias- 
tical cognizance,  and  it  was  not  denied,  nay  it  was 
admitted,  that  if  the  inscriptions  were  of  the  charac- 
ter attributed  to  them  in  the  citation,  no  person  had 
a  right  to  erect  a  tombstone  with  such  inscriptions 

NKW2 
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1888.      imputing  the  doctrine  and  discipline  of  the  Church 
Dec.  12th.    of  England,  and  that  a  person  bo  offending  is  liable 

B~u  to  be  punished,  and  the  tombstone  to  be  removed. 
woStrt^.  '^^^  question  then  is,  whether  the  inscriptions  have 
been  properly  described  in  the  citation,  the  additional 
offence  laid  in  the  articles  that  the  stone  was  erected 
without  leave  of  the  incumbent  does  not,  in  my 
opinion,  arise  on  the  tace  of  the  citation  ;  the  qoes- 
tion  is,  therefore,  confined  to  the  legality  of  the  in- 
scriptions. The  inscriptions  set  for^  in  the  Articles 
being  "  Pray  for  the  soul  of  J.  Woolfrey,"  and,  "  It 
is  a  holy  and  wholesome  thought  to  pray  for  the 
dead."    (2  Mac.  zii.  46.) 

I  This  being  a  criminal  proceeding,  the  burthen  of 
proving  the  chai^  lies  on  the  promoter  ;  and  the 
'clergyman  of  the  parish  is  not  an  improper  person 
to  proceed  in  such  a  case,  for  to  the  incumbent  be- 
longs the  superintendance  of  the  church  and  church' 
yard,  and  it  is  his  duty  to  take  care  that  no  inscrip- 
tion should  be  placed  there  which  could  be  made 
the  means  of  disseminating  doctrines  inconsistent 
with  those  of  the  established  religion. 

The  Articles  purport  to  state  the  law,  and  the 
fects  to  which  the  lav  is  to  be  applied.  The  first 
Article,  with  reference  to  the  inscriptions  alleiges, 
that  by  the  twenty -second  Article  of  the  Church  of 
England  agreed  upon  in  1562,it  is  declared  that  "the 
Romish  doctrine  concerning  purgatory,  pardcnu, 
and  other  things  therein  mentioned,  is  a  fond  thit^, 
vainly  invented,  and  grounded  upon  no  warranty  of 
Scripture,  but  rather  repugnant  to  the  word  of 
God."  That  all  persons  erecting,  or  cauung  to  be 
erected,  in  the  churchyard  of  any  parish  any  tomb 
or  headstone,  containing  any  inscription  contrary  to 
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the  doctrine  and  discipline  of  the  Charch  of^  Eng-       1838. 
land  and  to  the  Articles  of  the  said  church,  the     d«c  i2tii. 
person  so  doing  ought  not  only  to  be  peremptorily       ^^s 
monished  immediately   to  remove  the  same,   but    ^"^°*"^*y 
also   be  duly  corrected  and  punished ;    and  this 
proposition    has    not    been   denied   by  the  other 
side.    The  second  Article  sets  forth  the  facts,  that 
notwithstanding  the  premises,  Mrs.  Woolfrey  did 
erect  a  tomb  or  headstone  with  the  inscriptions 
before  mentioned,  which  it  alleges  to  be  contrary  to 
the  doctrine  and  discipline  of  the  Church  of  Eng- 
land, and  to  the  articles,  canons,  and  constitutions 
thereof,  and  particularly  to  the  said  twenty-second 
Article,  that  due  notice  has  been  given  to  her  to 
remove  the  same,  but  that  she  refuses  so  to  do. 

The  third  Article  annexes  a  copy  of  the  inscrip- 
tions, and  the  Articles  conclude  with  praying  that 
she  be  peremptorily  monished  to  remove  the  stone, 
and  be  canonically  corrected  and  punished  and  con- 
demned in  the  costs. 

The  law  then  principally  relied  on  is  the  twenty- 
second  Article,  although  there  is  a  general  reference 
to  the  other  articles,  canons  and  constitutions  of  the 
church,  and  it  is  competent  to  the  promoter  to  refer 
to  the  other  Articles,  and  reference  was  made  in  the  ' 
argument  to  the  thirty -fifth  Article  on  the  Homilies, 
the  first  book  of  which  was  published  in  the  reign  of 
Edward  the  6th,  and  the  second  in  that  of 'Elizabeth, 
and  particular  reference  was  made  to  the  seventh 
Homily  on  Prayer. 

In  the  argument  in  support  of  the  Articles  it  was 
argued  that  the  twenty-second  Article,  in  declaring 
that  the  Romish  doctrine  of  purgatory  is  repugnant 
to  the  word  of  God,  did,  in  efiect  declare,  that  the 
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18S8.       offering  of  prayers  for  the  dead  was  also  exposed  to 
Dec.  12th.     the  word  of  God,  as  constituting  part  of  the  doc- 

^^5  trine  of  purgatory ;  for  that  the  two  were  » 
w^LFRRY.  ^^^^Ately  blended  together,  that  it  was  impoflsible 
to  separate  the  one  from  the  other,  consequently, 
that  an  inscription,  inviting  passers-by  to  pray  for 
the  soul  of  the  deceased,  and  containing  the  pasBage 
from  the  Maccabees,  was  an  illegal  inscription. 

The  point  then,  upon  which  the  whole  question 
turns  is,  whether  praying  for  the  deadisso  necesnrilj 
connected  with  the  doctrine  of  pui^tory  as  to  form 
a  part  of  it  ?  It  is  no  doubt  true  that  the  doctriiie 
of  purgatory  includes  the  practice  of  praying  for  the 
dead,  but  it  does  not  necessarily  follow  that  the 
converse  of  the  proposition  is  true-^that  is,  tbat 
prayers  for  the  dead  necessarily  constitute  a  pert  of 
the  doctrine  of  purgatory,  as  held  by  the  Romiih 
Church.  If  that  point  could  be  made  out  there 
would  be  an  end  of  the  case,  and  the  Court  would 
be  bound  to  monish  the  party  to  remove  the  stone, 
and  to  punish  her  with  ecclesiastical  censure  and 
with  costs.  This  was  the  point  to  which  the  counsel 
directed  their  arguments,  and  many  authorities 
were  cited,  to  some  of  which  the  Court  will  presently 
advert. 

The  counsel  very  properly  abstained  from  eDte^ 
ing  into  the  theological  part  of  the  question ;  and  it 
would  not  be  proper  for  the  Court  to  takeopoD 
itself  the  duty  of  inquiring  whether  the  doctrine  of 
purgatory,  as  received  by  the  Romish  Church,  iBor 
is  not  supported  by  any  warranty  of  Scripture.  The 
law — that  is,  the  twenty-second  Article— has  ex- 
pressly stated  that  that  doctrine  is  ''  grounded  upoo 
no  warranty  of  Scripture,  but  is  rather  repugnant 
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to  the  word  of  God,"  and  by  this  law  I  am  bound 
to  gorern  myself. 

The  question  then  shortly  is  this,  Is  praying  for 
the  dead  involved  in  the  doctrine  of  pui^toryl 
Now,  with  a  view  to  deciding  that  question,  the 
first  thing  to  determine  is,  what  is  the  doctHue  of 
pui^tory  as  recHved  in  the  Romish  church  ?  This 
may  be  best  ascertained  by  a  reference  to  the  de- 
crees of  the  General  Councils  and  to  authors  who 
have  written  on  the  subject.  As  far  as  I  have 
been  able  to  learn,  it  does  not  appear  that  there 
was  any  declaration  of  the  doctrine  of  purgatory 
by  any  general  council  until  that  of  Florence,  in 
143B,  .which  contained  the  first  allusion  to  the 
do<ftriDe.  This  was  followed  up  by  a  decree  of 
the  Council  of  Trent,  in  15t$3,  which  was  a  year 
after  the  articles  of  religion  were  set  forth  by  royal 
authority  in  this  country. 

When  I  state  that  do  mention  was  made  of  the 
doctrine  of  purgatory  in  any  general  council  pre- 
vious to  that  of  Florence,  I  do  not  mean  to  say 
that  the  doctrine  was  not  received  at  an  earlier 
period ;  it  would  appear,  according  to  the  best  au- 
thorities to  which  ^e  Court  had  access,  that  the 
notion  of  purgatory  was  first  introduced  about  the 
fifth  or  sixth  century.  Bishop  Tomline,  in  the 
second  volume  of  his  Elements  of  Chrittian  The- 
ology, states,  that  "  the  practice  of  praying  for  the 
dead  began  in  the  third  century,  but  it  was  not 
till  long  afterwards  that  pu^tory  was  ever  men- 
ti(Hied  among  Christians.  It  was  at  first  doubtfully 
received,  aud  was  not  fully  established  until  the 
papacy  of  Gregory  the  Great,  in  the  beginning  of 
the  seventh  century. "    The  doctrine  then  so  in- 
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traduced,  and  which  is  declared  by  the  twenty* 
second  Article  of  our  Church  to  be  repugnant  to  the 
word  of  God,  is  tbne  described  in  the  catechism  of 
Trent,  "  Est  purgatorxut  t^nu,  quo  fiorum  tamt 
ad  defimtum  tempuM  cntciatcB  exjnantur,  ut  a»  a 
tBtemam  patriam  ingreatua  patere  potsii,  in  jmm 
mhU  cmnqyinatum  mgreditur,"  it  was  also  a  part  of 
th&t  doctrine  that  the  pains  of  purgatory  may  be 
alleviated  or  shortened,  by  the  prayers  of  tbe 
living,  by  masses  and  by  thank^ivings.  This  doc- 
trine being  declared  by  the  Church  of  England  (o 
be  without  warranty  of  Scripture,  the  qoestioa  is, 
whether  prayer  for  the  dead  falls  under  the  same 
condeHinatioD  ?  Now  the  first  ai^umeat  that  sag- 
gests  itself  against  this  supposition  is,  that  prayer 
for  the  dead  is  a  practice  of  a  much  earlier  date 
than  the  introduction  of  the  doctrine  of  purgatoiy ; 
it  clearly  appears  that  the  practice  of  praying  for 
the  dead  prevailed  amongst  the  early,  if  not  tiie 
earliest  Christians,  who  at  that  day  had  no  notion 
of  the  doctrine  of  purgatory.  It  would  be  a  waste 
of  time  to  travel  through  all  tbe  authorities  wbi<^ 
might  be  referred  to,  to  prove,  not  only  the  pre- 
valence of  the  practice  of  praying  for  the  dead  long 
prior  to  the  introduction  of  purgatory,  but  also  that 
the  prayers  by  the  primitive  ChristiaDS  for  tbe  souls 
of  the  departed  were  offered  with  a  different  iaten- 
tion  from  those  who  profess  the  Romish  rehgioo. 
The  object  of-  such  prayers  with  the  latter  was  to 
relieve  the  souls  of  tbe  departed  from  the  pains  of 
purgatory  ;  that  of  the  former  was,  that  the  souls 
might  have  rest  and  quiet  in  the  interval  between 
death  and  the  resurrection ;  and  that  at  the  last 
day  they  might  receive  the  perfect  consummation 
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of  bliss,  but  certainly  such  prayers  had  no  reference  1838. 
to  a  state  of  suffering,  in  which  the  souls  were  Dec.  12th. 
supposed  to  be  during  the  intermediate  time.  With  ^^^ 
reference  to  this  point  it  will  be  right  to  state  one  ^•*"jJJ|J^ 
or  two  passages  irom  authors  on  the  subj  ect.  Bishop 
Taylor,  in  his  IHssuaswe  from  Popery  (in  the  tenth 
volume  of  Bishop  Heber^s  edition)  says  ^*  There 
are  two  great  causes  of  their  mistaken  pretensions 
in  this  article  from  antiquity.  The  first  is,  that 
the  ancient  churches  in  their  offices,  and  the  fathers 
in  their  writings,  did  teach  and  practise  respectively 
prayers  for  the  dead.  Now,  because  the  church  of 
Rome  does  so  too,  and  more  than  so — relates  her 
prayers  to  the  doctrine  of  purgatory,  and  for  the 
souls  there  detained — her  doctors  vainly  suppose, 
that  whenever  the  holy  fathers  speak  of  prayer  for 
the  dead  they  conclude  for  purgatory ;  which  vain 
conjecture  is  as  false  as  it  is  unreasonable  ;  for  it  is 
true  the  fathers  did  pray  for  the  dead — but  how  ? 
'  That  God  should  show  them  mercy,  and  hasten 
the  resurrection,  and  give  a  blessed  sentence  in  the 
great  day.'  But  then  it  is  also  to  be  remembered, 
that  they  made  prayers  and  offered  for  those  who, 
by  the  confession  of  all  sides,  never  were  in  pur- 
gatory, even  for  the  patriarchs  and  prophets,  for 
the  apostles  and  evangelists,  for  martyrs,  and  con- 
fessors, and  especially  for  the  blessed  Virgin  Mary." 
And  he  cites  authorities, — Epiphanius,  St.  Cyril, 
and  others.  '^  Upon  what  account,"  he  adds,  'Hhe 
fathers  did  pray  for  the  saints  departed,  and,  indeed, 
generally  for  all,  it  is  not  now  seasonable  to  dis- 
course; but  to  say  this  only,  that  such  general 
prayers  for  the  dead  as  those  above  reckoned,  the 
Church  of  England  never  did  condemn   by  any 
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18S8.  express  article,  but  left  it  in  the  middle.  But,"  he 
D^,  12th.  ttdds,  ''she  expressly  condemns  the  doctrioe  of 
BZmL9  purgatory,  and  ccKisequently  all  prayers  for  the 
^aiiMt  iiead  relating  to  it/'  And  in  vol.  xi.  p.  58,  he 
shews,  that  though  the  ancient  fathers  of  the  chmch 
did  sanction  prayers  for  the  dead,  they  did  not  even 
know  the  Romish  doctrine  of  purgatory*  Again  ; 
Archbishop  Usher,  whose  opinions  upon  the  sub- 
ject have  been  recently  reprinted  in  the  Tracts  for 
the  7%iiet,  says,  ^'  Our  Romanists  do  commonly 
take  it  for  granted,  that  purgatory  and  prayer  for 
the  dead  be  so  closely  linked  together,  that  the  one 
doth'  necessarily  follow  the  other ;  but  in  so  doing 
they  greatiy  mistake  the  matter;  for  howsoever 
they  may  deal  with  their  own  devices  as  they  pleaae, 
and  link  their  prayers  with  their  purgatory  ai 
they  list,  yet  shall  they  never  be  able  to  shew  that 
the  commemoration  and  prayers  for  the  dead  used 
by  the  ancient  church  had  any  relation  with  thar 
purgatory/' 

Without  reference  then,  to  any  other  authorities, 
which  are  numerous  on  the  point,  it  is  clear  that 
prayers  for  the  dead  are  not  necessarily  connected 
with  the  doctrine  of  purgatory,  since  they  were 
(|  offered  lip  by  the  primitive  church  long  antecedent 
.  to  the  doctrine  of  purgatory  bein^  received  by  the 
Church  of  Rome. 

But  it  was  said  that,  whatever  might  have  been  the 
case  in  the  early  ages  with  respect  to  the  practice  of 
praying  for  the  dead,  the  Church  of  England  hsd 
taken  a  different  view  of  the  subject ;  and  with  refer- 
ence to  what  had  taken  place  in  the  earliest  timecrftbe 
Reformation ;  and  subsequently,  that  though  prayers 
for  the  dead  were  not  considered,  in  the  first  in- 
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*  Stance,  coDtraiy  to  the  principles  of  the  Christian       '888. 

■  R«l^on,  yet  that  in  later  times  they  had  been     Dwj.  lath. 

i>  considered  as  opposed  to  the  principles  and  doc-       bkuu 

}•  trines  of  the  Church,  as  had  been  shewn  by  the    w^^Tli. 

f  alterations  made  at  different  times  in  its  Liturgy. 

I  In  the  Primer  of  Henry  8th,  in  the  Bnrial  and  Com- 

1  munion  Services,  such  prayers  were  used,  and  in  ^e 

1  Formula  of  Faith  in  the  time  of  Henry  8th,  prayers 

I  for  the  dead  were  eQJ<nned  as  *'  a  pious  and  proper 

I  work."  In  the  first  Prayer  Book  also,  of  Edward  6thr 

I  prepared  by  persons  of  great  eminence  and  leamingT 

1  called  tt^ether  by  the  King  to  consider  the  altera- 

I  tions  necessary  to  be  made  in  the  public  serrioe  of 

I  the  Church,  in  consequence  of  the  progress  of  the 

I  Reformation  of  the  efitablished  religion,  such  prayers 

,  were  retained.     It  is  not  immaterial  to  see  the  man- 

,  ner  in  which  this  Prayer  Book  had  been  compiled, 

,  and  I  cannot  refer  to  more  satisfactory  authority 

I  than  the  act  of  parliament,  by  which  the  book  was 

established,  namely,  the  second  and  third  Edward 
,  6th,  c.  1 ,  which  is  entitled  "  An  Act  for  Uniformity 

of  Service  and  Administration  of  the  Sacraments 
I  throughout  the  realm,"  in  the  preamble  of  which  it 

is  stated,  that,  "with  theintent  that  a  uniform,  quiet, 
and  godly  order  should  be  had,  his  Highness  had 
appointed  the  Archbishop  of  Canterbury,  and  certain 
of  the  most  learned  and  discreet  bishops  and  other 
leamedmenofthe  realm,  to  consider  and  ponder  the 
premises,  and  therenpon  having  as  well  eye  and  re- 
spect to  the  most  nncere  and  pure  Christian  Religion 
taught  by  the  Scripture,  as  to  the  usages  in  the 
primitive  church,  should  draw  and  make  one  con- 
veniratand  meet  order,  rite  and  fashion  of  common 
and  open  prayer  and  admint3trati(Hi  of  the  Sacra- 
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ISS8.      ments  to  be  had  and  used  in  his  Majesty's  realm  of 
Dec.  12th.     England  and  in  Wales ;"    and  with  reference  to 
Bii^f      these  principles  the  first  Prayer  Book  of  Edward  6th, 
WoouTRgy.     ^^^  drawn  up,  and  in  this  book  prayers  for  the 
dead  were  inserted,  although  in  some  degree  dif- 
ferent from  those  in  the  Primer  of  Henry  8th,  sach 
prayers,   therefore,   were  not  considered  by  those 
learned   persons    as  connected   with   the   Romish 
doctrine  of  purgatory ;  but  the  second  Prayer  Book 
of  Edward  6th,  was  afterwards  drawn  up,  in  which 
these  prayers  were  omitted,  and  it  was  argued,  that 
they  were  inconsistent  with   the  doctrine  of  the 
Church  as  then  established,  and  various  authors 
were  referred  to  to  shew  that  they  were  omitted  on 
that  account ;  and  several  writers  do  take  that  view 
of  the  subject.     But  it  is  agreed  that  there  is  no 
express  prohibition  of  such  prayers  ;  it  must,  there- 
fore,   be    shewn    that    they  were    prohibited    by 
necessary  implication.     It  appears,  however,  from 
writers  and  historians,  that  these  alterations  in  the 
Liturgy  in  the  second  Prayer  Book  of  Edward  6tfa, 
were  acceded  to  principally   at  the   instance  of 
Calvin  and  Bucer,  though  on  what  grounds  pre- 
cisely I  have  not  been  able  to  leam«     But  there  is 
one  authority  at  least  to  shew  that  it  was  not, 
because  in  the  opinion  of  the  majority  of  the  per- 
sons employed  in  its  revision,  they  were  inconsistent 
with  the  doctrines  of  the  Church  of  England.     Tlie 
act  of  parliament  by  which  the  second  Prayer  Book 
of  Edward  6th,  was  established, — the  fifth  and  sixth 
Edward  6th,  c.  i,  also  entitled  ^'  An  Act  for  the 
Uniformity  of  Service  and  administration  of  Sacra- 
ments throughout  the  Realm,'' — in  its  recital,  which 
*  must  be  taken  to  express  the  sentiments  of  the  ma* 
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jority  of  the  legislature,  states  :  "  Where  (whereas)  1888. 
there  has  been  a  very  godly  order  set  forth  by  the  Dec.  i2tii. 
authority  of  parliament  for  common  prayer  and  b^s 
administration  of  the  Sacraments,  to  be  used  in  the  ytSmkw, 
mother  tongue  within  the  Church  of  England, 
agreeably  to  the  word  of  God  and  the  primitive 
church/'  adopting  the  words  of  the  former  act, 
which  enjoined  ^^  a  regard  to  the  religion  taught 
by  Scripture,  and  to  the  usages  in  the  primitive 
church ;"'  *^  very  comfortable  to  all  good  people 
desiring  to  live  in  Christian  conversation,  and  most 
profitable  to  the  estate  of  this  realm,  upon  the 
which  the  mercy,  favour,  and  blessing  of  Almighty 
God  are  in  nowise  so  readily  and  plenteously  poured 
as  by  common  prayers,  due  using  of  the  Sacraments^ 
and  often  preaching  of  the  Gospel  with  the  devotion 
of  the  hearers;"  and  it  goes  on  to  state,  that  '*  yet 
notwithstanding  a  great  number  of  people  do  wil- 
fully abstain  and  refuse  to  come  to  their  parish 
churches,  and  other  places,  where  common  prayer, 
the  administration  of  the  Sacraments,  and  preach-^ 
ing  of  the  word  of  God,  is  used  ;"  and  in  the  fifth 
section  it  sets  forth,  ^'  and  because  there  hath 
arisen  in  the  use  and  exercise  pf  the  aforesaid 
common  service  in  the  church  heretofore  set  forth 
divers  doubts  for  the  fashion  and  manner  of  the 
ministration  of  the  same,  rather  by  the  curiosity  of 
the  ministers  and  mistakers  than  of  any  other 
worthy  cause ;  therefore,  as  well  for  the  more  plain 
and  manifest  explanation  thereof,  as  for  the  more 
perfection  of  the  said  order  of  common  service,  in 
some  places  where  it  is  necessary  to  make  the  same 
prayers  and  fashion  of  service  more  earnest  and  fit 
to  stir  Christian  people  to  the  true  honouring  of    > 
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1888.  Almighty  God ;"  and  it  goes  on  to  set  forth  dm 
Dm.  12*.  the  kiDg  sDd  parliament  had  caused  the  book  of 
B^,  Common  Prayer  "  to  be  faithfully  and  godlj 
WSmt.  pcniaed,  explained,  and  made  fblly  perfect."  Ttii 
act  was  repealed  by  the  first  of  Mary,  which  wn 
itaelf  repealed  by  the  first  of  Elizabeth,  c.  2,  wbidi 
restored  the  filUi  and  sixth  Edward  6th.  Now,  op  to 
tins  period  of  time,  it  seems  that  at  least  there  m 
Bot  any  express  prohibitioo  of  prayers  for  the  deii, 
nor  any  notion  that  they  implied  a  necessary-  belief 
in  ^e  doctrine  of  pui^tory,  though,  in  codk- 
queoce  of  professon  of  the  Romish  religion  tski^ 
advantage  of  the  practice  as  an  ailment  to  eapfcxi 
their  own  doctrine  of  purgatory,  it  was  thoi^t 
proper  that  the  form  of  prayer  should  be  ah^, 
and  those  prayers  omitted  in  the  pnblic  serriee  d 
the  church  as  not  being  enjojned  (which  is  id- 
nutted)  or  sanctioned  by  any  warranty  of  Scrip- 
ture. 

"Hk  authorities  seem  to  go  no  further  than  this— 
to  shew  that  the  church  diacour^;ed  prayeis  fiarlbe 
dead,  but  did  not  prohibit  them ;  and  that  Ibe 
twenty-second  Article  is  not  riolated  by  the  use  of 
such  prayers.  The  ground  on  which  the  church  cos- 
sented  to  Uie  omission  of  these  prayers  could  sot, 
perhaps,  be  better  stated  than  by  Mr.  Palmer,  is 
his  OriffineM  latvrgiem,  to  this  effect : — "  Wbcs 
the  custom  of  praying  for  the  dead  began  in  the 
Christian  church  has  never  been  ascertained.  We 
find  traces  of  the  practice  in  the  second  coitary ; 
and  either  then  or  shortly  after  it  appears  to  btre 
beoi  oustomary  in  all  parts  of  the  church.  The 
first  person  who  objected  to  such  a  prayer  wii 
Aerins,  who  Uved  in  the  fourth  century ;  bat  hit 
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arguments  were  answered  by  various  writers,  and 
did  Dot  produce  any  efiect  in  altering  the  imme- 
morial practice  of  praying  for  those  that  rest. 
Accordingly,  Jrom  that  time,  all  the  liturgies  in  the 
world  contain  such  prayers.  Some  persons  will 
perhaps  say,  that  this  sort  of  prayer  is  unscriptutal; 
that  it  infers  either  the  Romish  doctrine  of  purga- 
tory or  something  else,  which  is  contrary  to  the 
will  of  God,  or  the  nature  of  things.  But  when  we 
reBect  that  the  great  divines  of  the  English  Church 
have  not  taken  this  ground,  and  that  the  Church  of 
England  heraelf  has  never  formally  condnnaed 
prayers  for  the  dead,  but  only  (Hnitted  them  in  her 
Liturgy,  we  may  perhaps  think  that  there  are  some 
o&er  reasons  to  justify  that  omission."  And  then 
this  learned  writer  proceeds  to  state  the  probable 
reason  of  the  omission  of  these  prayers  in  the  litui^ 
of  the  English  Church— ^namely,  that  they  might 
be  abused,  to  the  prejudice  of  the  uneducated 
classes,  to  the  support  of  the  Roman  Catholic  doc- 
trine of  purgatory.  I  am,  therefore,  t^  opiaioa, 
that  in  this  case  there  has  been  no  violatitm.  of  the 
twenty-second  Article  of  the  church,  so  as  to  call 
for  punishment  by  ecclenastical  censure.  The 
twenty-second  Article  does  not  prohibit  prayers  for 
the  dead,  unless  so  far  as  they  necessarily  involve 
the  doctrine  of  purgatory ;  and  the  inscription  has 
not  been  shewn  to  be  a  violation  of  that  Arucle. 
But  it  is  said  that  other  Articles  of  the  church  have 
been  violated,  and  reference  was  made  to  the  thirty- 
fifth  Article,  which  is  to  this  efiect "  That  the  second 
book  of  Homilies  contained  a  godly  and  wholesome 
doctrine,  and  necessary  for  these  times,  as  doth  the 
former  book  of  Homilies,  which  were  set  forth  in 
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1 8S8.       the  time  of  Edward  6th,  and  therefore  we  j  udge  them 
i>ec.i3tk.     to  be  read  in  churches  by  the  ministers  diligently 

bT^a  ^^^  distinctly,  that  they  may  be  understanded  of 
YfwLnEY  *^®  people/'  And  it  was  said  that  in  the  seventh 
Homily  on  Prayer,  the  practice  of  praying  for  the 
dead  is  declared  to  be  an  erroneous  doctrine,  and 
therefore,  as  the  Homilies  are  directed  to  be  read  in 
churches  for  the  edification  of  the  people,  it  must 
be  necessarily  inferred  that  they  are  forbidden  and 
prohibited  by  the  Church  of  England.  Now,  if 
.  this  were  clearly  so,  it  would  seem  somewhat  ex- 
traordinary that  many  divines  of  the  church  should, 
in  the  face  of  these  Articles  and  of  the  Homilies,  have 
fallen  into  the  error  of  believing  that  the  Church  of 
England  had  not  prohibited  prayers  for  the  dead, 
but  merely  discouraged  them ;  but  it  is  still  more 
extraordinary  that,  considering  the  violent  disputes 
which  had  occurred  with  respect  to  this  point,  there 
had  been  no  express  prohibition  of  the  practice  in 
the  articles  of  1562.  If  it  had  been  the  intention  of 
the  church  to  have  forbidden  the  practice,  surely 
there  would  have  been  an  express  and  distinct  pro- 
hibition of  it.  In  looking  to  the  Homily  it  must  be 
considered  what  was  the  purpose  for  which  it  was 
composed, — ^namely,  to  discourage  the  practice  of 
praying  for  the  dead  as  connected  with  the  doctrine 
of  purgatory  ;  but  in  no  part  of  the  Homily  is  it  de- 
clared that  the  practice  of  praying  for  the  dead  is 
unlawful — merely,  that  it  is  useless;  that  prajers 
for  the  dead  could  have  no  eflPect  in  altering  the 
condition  of  the  dead,  and  that  in  the  word  of  God 
we  have  no  commandment  so  to  do :  and  referring 
to  St.  Chrysostom  and  St.  Cyprian,  it  is  said,  '^  Let 
these  and  such  other  places  be  sufficient  to  take 
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away  the  gross  error  of  purgatory  out  of  our  headsi  18^- 
neither  let  us  dream  any  more  that  the  souls  of  Oec.  lah. 
the  dead  are  Anything  at  all  holpen  by  our  prayers."  Bbieih 
It  seemed  clearly  to  have  been  the  intention  of  the  WwLmcr. 
composer  of  the  Homily  to  discourage  the  practice 
of  praying  for  the  dead ;  but  it  does  not  appear 
that  in  any  part  of  the  Homily  he  declares  the 
practice  to  be  an  unlawful  one.  But  supposing  he 
had  been  of  opinion  that  such  prayers  were  unlawful, 
it  is  not  to  be  necessarily  inferred  that  the  church 
of  England  adopted  every  part  of  the  doctrines 
contained  in  the  Homilies.  If  it  had  been  the 
opinion  of  the  framers  of  the  Articles  and  Canons 
of  the  church  that  prayers  for  the  dead  were 
opposed  to  the  Scriptures,  they  would  have  ex- 
pressly declared  their  illegality.  On  this  part  of 
the  case,  then,  I  am  of  opinion  that  there  has  been 
no  violation  of  any  of  the  Articles  of  the  church. 
No  other  Articles  have  been  referred  to  specifically  to 
make  out  the  proposition,  that  the  church  considered 
prayers  for  the  dead  asan  illegal  practice.  Butitwas 
urged  in  this  case,  thatthe  person  by  whom  the  tomb- 
stone was  erected  being  a  RomanCatholic,  it  must  be 
supposed  that  the  invitation  contained  in  the  inscrip- 
tion, to  pray  for  the  dead,  has  a  necessary  reference 
to  the  doctrine  of  purgatory  as  received  by  thechurch 
of  which  she  is  a  member  ;  and  that  the  inscription 
must  be  taken  in  a  Roman  Catholic  sense  because, 
the  quotation  from  the  Maccabees  was  taken  from 
the  Roman  Catholic  version  of  the  Bible,  and  not 
from  that  authorized  by  the  Church  of  England. 
Now  I  do  not  think  this  argument  sufficient  to  au- 
thorize me  to  put  any  other  construction  on  the 
inscription  than  the  words  will  bear,  according  to 
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their  plain  meaniug.  It  is  true  that  the  version 
does  nut  agree  with  the  English  translation  (in  fact, 
in  our  translation,  there  is  not  a  4ljth  verse  in  the 
ISith  chapter  of  Maccabees);  but  the  question  is 
not,  whether  the  version  is  correct  or  not,  but 
whether  the  meaning  is  or  is  not  inconsistent  with 
that  contained  in  the  English  version  ?  Now  it  is 
impossible  to  read  the  English  version  and  not  see 
that  the  sense  of  the  quotation  is  the  same  in  both  ; 
and  that  tlie  reconciliation  spoken  of  by  Judas 
meant  a  reconciliation  of  the  dead,  with  a  view  to 
the  resurrection.  Whether  the  doctrine  is  taken 
fromt  he  text  according  to  the  Romish  or  English 
version,  the  question  is,  whether  it  is  a  violation  of 
the  Articles,  Canons,  and  Constitutionsofourchurch? 
That  is  the  view  I  must  take  of  the  case,  sitting 
hereas  an  ecclesiastical  judge.  If  anything  arose 
from  the  circumstance  of  the  party  being  a  Roman 
Catholic,  or  from  the  sense  in  which  the  words  of  the 
inscription  are  understood  by  the  Romish  church, 
it  should  have  been  specifically  pleaded ;  for  the 
Court  has  no  judicial  information  of  the  existence 
of  a  Roman  Catholic  Bible.  I  shall  conclude  this 
part  of  the  case  with  one  observation — what  has 
been  the  practice  of  eminent  divines  of  the  Church 
of  England  ?  It  was  correctly  stated  in  the  ar- 
gument, that  an  inscription  was  placed  on  the 
tombstone  of  Bishop  Barrow,  in  the  cathedral  of 
St.  Asaph,  in  1680,  to  this  effect;  "O  vob,  tran- 
seuntes  in  domum  Domini,  in  domum  orationis, 
orate  proconservo  vestro,  ut  inveniat  misericordiam 
in  die  Domini."  It  is  not  possible  to  conceive  that 
Bishop  Barrow  would  have  suffered  such  an  in- 
scription to  have  been   placed  upon  his  tomb  if  he 
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had  believed  that  it  was  contrary  to  the  doctrine 
and  discipline  of  the  church  to  which  he  had  be- 


I  am  then  of  opinion,  on  the  whole  of  the  case,  v/Minn, 
that  the  offence  imputed  by  the  Articles  has  not  been 
sustained ;  that  no  authority  or  canon  has  been 
pointed  out  by  which  the  practice  of  praying  for 
the  dead  has  been  expressly  prohibited  ;  and  I  am 
accordingly  of  opinion,  that,  if  the  Articles  were 
proved,  the  facts  would  not  subject  the  party  to 
ecclesiastical  censure,  as  far  as  regards  the  illegality 
of  the  inscription  on  the  tombstone.  That  part  of 
the  Articles  must,  therefore,  be  rejected. 

The  other  branch  of  the  case  is  subject  to  different 
considerations — namely,  the  erection  of  the  atone 
without  the  consent  of  the  incumbent,  which  is  an  I 
ecclesiastical  offence.  It  has  been  suggested  in  the  ' 
argument,  that  the  proceeding  on  this  branch  of 
the  case  should  have  been  in  the  civil  form,  by  mo- 
nition ;  but  it  seems  to  me  that  this  is  the  proper 
form  of  proceeding ;  I  am  not  aware  of  any  case 
in  which  a  different  form  has  been  followed.  But 
this  offence  was  not  specified  in  the  decree,  or 
citation,  served  on  the  party.  The  only  ground'  of. 
illegality  on  the  face  of  the  citation  consisted  in 
the  inscription ;  the  erecting,  or  causing  to  be 
erected,  a  monument,  without  the  leave  of  the 
incumbent,  is  a  distinct  and  separate  offence,  which 
should  have  been  set  forth  in  the  citation,  in  order 
that  the  party  cited  might  know  what  she  was 
called  upon  to  answer.  I  am  clearly  of  opinion 
that,  according  to  the  law  and  practice  of  the  court, 
the  citation  was  insufficient  to  raise  the  question 
whether  the  consent  of  the  incumbent  had  been 
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obtained  or  not;  and  on  this  part  of  the  case, 
likewise,  I  am  of  opinion  that  the  Articles  are  in- 
admissible. The  Court,  therefore,  on  this  view  of 
the  case,  is  bound  to  reject  the  Articles  altogether, 
and  to  dismiss  the  party,  and  with  costs. 
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1838. 


Isabella  Stewart,  deceased. 


On  Motion. 


Jan.  17th. 

Administn- 
tion  of  the  ef* 
feeti  of  a  party 
deceased, 
domiciled  in 
Scotland,  gran- 
ted  accordine 
to  the  law  of 
Scotland,  on 

{>roof  of  the 
aw  by  affi- 
davit from  a 
Scotch  solici- 
tor. 


Isabella  Stewart,  of  Dundee,  died  intestate,  a 
spinster,  on  the  29th  of  May,  1837,  without  a  father, 
leaving  her  mother,  and  James  Stewart,  her  brother, 
her  surviving,  and  no  other  brother  or  sister. 

JenneVj  prayed  administration  ofthe  effects  of  the 
deceased  to  be  granted  to  the  brother,  upon  an  affi- 
davit from  J.A.Cameron,  of  Bamff,  solicitor,  stating 
that  by  the  law  of  Scotland,  in  case  of  a  brother  or 
sister  dying  intestate,  and  leaying  either  father  or 
mother,  the  personal  property  of  the  deceased 
descends  to  his  or  her  brothers  or  sisters  equally, 
or  if  one,  to  that  one  alone,  to  the  exclusion  of 
both  or  either  of  the  parents. 

The  Court  granted  the  administration  as  prayed. 
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In  the  goods  of  Giles  Shaw,  deceased.  ^838. 


May  15th. 


Giles  Shaw   died  on  the    10th  of   April  last,  AwoTtoinby 
leaving  a  widow  and  one  child  ;   he  executed  a  will  when'^a  de- 
in  1833,  in  which  the  whole  of  his  property  was  l™red!^*Pro- 
given  to  his  wife.     In  March  last,  when  in  a  state  bate  of  such 

,  will  granted  on 

of  delirium,  he  snatched  his  will  from  his  wife,  motion. 
and  tore  oflf  a  part  of  it ;  afterwards,  when  he  re- 
covered his  senses,  he  declared  to  a  person  who 
sat  up  with  him,  his  regret  at  having  torn  the  will, 
and  that  he  wished  his  will  should  operate. 

Upon  affidavit  of  the  above  facts,  Blake  prayed 
probate  of  the  will. 

Sir  Herbert  Jenner. 
The  deceased,  in  this  case,  died  in  April  last, 
leaving  a  will,  executed  by  him  in  1833,  in  which 
he  gave  all  his  property  to  his  wife  absolutely ;  he 
left  a  daughter  of  the  age  of  six  years,  who  was, 
therefore,  born  before  the  date  of  the  will.  It 
appears  that,  when  delirious,  he  tore  oflf  a  part  of 
the  will ;  now,  the  presumption  from  this  act,  if 
unexplained,  would  be  against  the  instrument,  but 
it  appears  that  the  deceased,  when  restored  to  his 
senses,  expressed  his  regret  at  having  torn  the  will, 
and  his  wishes  that  it  should  operate;  and  his 
reason  for  having  excluded  the  daughter,  because 
she  was  provided  for  by  her  grandmother,  and  he 
had  adhered  to  the  will  for  five  years.  There 
being  sufficient  to  satisfy  the  Court  that  the  act  • 
was  done  by  the  deceased  when  in  a  state  of  in- 
capacity, it  will  allow  probate  of  the  will  to  pass. 
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^838,  In  the  goods  of  John  Liyock,  deceased. 

May  29Ui.  

A  testator,  after  The  deceased  left  a  will,  dated  the  32nd  of  Fe< 
uaiy.isae,'"'  bruary,  1837,  in  which  there  had  been  a  legacy  of 
tofS^i*'  three  or  five  hundred  pounds  to  John  Bennett;  in 
wordi^i«or    March,  1838,  the  deceased  erased  the  word  three 

H9€,  and  lub-  ' 

Btituted  the       or  five,  (whichcver  it  was),  and  inserted  the  woitl 

word(m«,ina  _i,  •         •  .  «  •    j 

will  made  in  One.  Tbis  alteration  was  not  attested  as  reqmred 
ration  not  being  by  the  21st  sect.  of  the  Stat  1  Vict.  c.  36, 

attested  as  re- 
quired by  Stat. 

ProUto^'  ^'  Blake  prayed  probate  of  the  will  with  the  legacy 
granted  in  of  One  hundred  pounds,  contending  that  the  Coart, 
under  the  2 1st  section  of  the  act,  might  so  decree  Ae 
probate,  that  section  enacting,  that  ^^  no  obliteration, 
interlineation,  or  other  alteratwrij  tnade  in  any  will, 
after  the  execution  thereof,  shall  be  valid  or  have 
any  effect,  except  so  far  as  the  words  or  effect  of 
the  will  before  such  alteration  shall  not  be  apparent, 
&c.,"  which  was  precisely  this  case,  as  it  is  impos- 
sible to  say  what  the  word  was  before  the  alteration, 
and  unless  the  Court  would  grant  probate  with  the 
word  one  as  it  stood,  the  legacy  would  be  entirely 
lost. 

AddamSj  a^nicus  curiw.    That  construction  would 
amount  to  a  repeal  of  the  act. 

Sir  Herbei^t  Jenner. 
It  is  impossible  to  maintain  that  the  word  one, 
'  which  has  been  substituted,  can  stand. 

The  34th  section  is  also  worthy  of  consideration, 
which  declares  that  the  act  shall  not  extend  to  wills 
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made  before  the  Ist  of  January,  1838;  dow,  the      1836. 
interpretation  which  the  Court  puts  upon  this  clause     May  29th. 
is  this,  that  the  act  shall  not  extend  to  any  will  id tiwg^ of 
made  between  the  passing  of  the  statute,  (the  3rd  of    ""''  ""*'' 
July,  1837)  and  the  1st  of  January,  1838,  but  that 
-  in  any  alterations  made  after  January,  1838,  to 
wills  previously  executed,  the  requisites  of  the  act 
must  be  complied  with.   - 

Probate  to  pass  of  the  will  in  blank  without  the 
word,  one. 


In  the  goods  of  Sahuel  Joseph,  deceased. 

Haggard  prayed  administration  of  the  effects  of 
Samuel  Joseph,  deceased,  to  be  granted  to  the 
secretary  of  the  Jewish  Synag<^e,  under  the 
following  circumstances: — The  deceased  died  on  the 
16th  of  April,  1838,  a  bachelor,  without  parent,' 
and  intestate,  leaving  a  sister,  Sarah  Joseph, 
spinster,  his  only  next  of  kin,  the  only  person  en- 
titled to  his  personal  estate. 

'Sarah  Joseph  was  of  unsound  mind,  and  her 
next  of  kin  were  her  cousins,  Samuel  Bamett  and 
Hyam  Bamett. 

The  parties  were  all  Jews,  and  the  wardens  of 
the  Great  Synagogue,  in  order  that  the  property  of 
the  deceased  might  be  applied  to  her  benefit,  had 
requested  and  authorized  Moses  Anscll,  their  secre- 
tary, to  apply  for  letters  of  administration  of  the 
deceasi^d's  efl'ects  for  tliat  purpose,  during  her  in- 
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1838.       capacity.     Samuel  Barnett  consented  to  the 

July  12th.    nistration  passing  as  prayed;  but  Hyam   Barnett 

iDtiMl^of  bad  declined  to  consent.     The    Court  refused  to 

San.  Jompb.   ^^^^  ^jj^  administration  until  Hyam  Barnett  had 

been  first  cited. 

A  decree  was  afterwards  taken  out  against  Sarah 
Joseph,  the  sister  of  the  deceased,  and  Hyam  Barnett, 
calling  upon  the  former  to  accept  or  refuse  the  ad- 
ministration, and  upon  the  latter,  in  the  event  of 
her  refusing,  declining,  or  being  incapable  of  taking 
upon  herself  such  letters  of  administration,  to  shew 
cause  why  the  same  should  not  be  granted  to  Mr. 
Moses  Ansell,  the  secretary  of  the  Great  Synagogue, 
for  her  use  and  benefit  during  her  lunacy. 
1838  ^^^^  decree  being  duly  served,  and  no  appearance 

given.  The  Court  granted  the  administration  as 
prayed,  upon  an  inventory  being  exhibited,  and 
the  sureties  justifying.  The  property  of  the  de- 
ceased amounted  to  about  212/. 


Nov.  14. 


1838. 


August  7th. 


In  the  goods  of  Cornelius  Reoan,  deceased. 


?1«  to^wiii,  The  deceased  in  this  case  died  on  the  26th  of 
iid^r'th'  ^^^^^9  1838.  Upon  the  previous  day  a  will  was 
testator  in  the  drawn  up  iu  Writing,  giving  the  whole  of  the  de- 
witnesses  pre-^  ceased's  property  to  his  wife,  and  which  he  signed 
to^er&JiT"*  ^°  ^^^  presence  of  one  witness  only. 
lifrte^.^"^  After  the  will  had  been  so  signed  it  was  read 
nature  be  made  ovcr  to  the  dcccased  bv  Elizabeth  Smith,  in  the 

by  the  testator,  .  •'  ' 

or  by  another     prcscncc  and  hearing  of  John  Regan,  his  brother, 
and  Elizabeth  Miller,  the  deceased  then  expressed 
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his  approbation  of  the  same,  and  acknowledged  the       18S8. 
signature  thereto  to  be  in  his  handwriting,   and    August  7th. 

then  requested  the  three  persons  to  attest  the  same  iq thegoods of 
as  witnesses,  which  they  did  in  the  presence  of  the     ^r^'"''* 
deceased  and  of  each  other. 

Addams  prayed  administration  to  the  widow, 
the  universal  legatee,  there  being  no  executor 
named  ;  some  difficulty  had  arisen,  as  to  whether 
this  was  a  due  execution  under  the  stat.  1  Vict, 
c.  26. 

Sir  Herbert  Jenner. 

The  deceased  died  in  March  last,  he  made  his 
will,  and  signed  it  in  the  presence  of  one  witness ; 
he  afterwards  acknowledged  his  signature  in  the 
presence  of  three  witnesses  present  at  the  same  time, 
who  attested  it  in  his  presence  ;  the  9th  section  of 
the  act,  1  Vict.  c.  26,  enacts,  that  a  will  shall  be 
signed  at  the  foot  or  end  thereof  by  the  testator  or 
by  some  other  person  in  his  presence,  and  by  his 
direction ;  and  that,  *'  such  signature  shall  be  made 
or  acknowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  time, 
it  has  been  suggested  that  the  word  '^acknowledged 
refers  only  to  a  signature  when  made  for  the  tes- 
tator by  another  person  :  but  I  am  of  opinion  that 
the  acknowledgment  by  the  testator  of  his  own 
signature  or  the  signature  made  by  some  other 
person  iu  his  presence,  and  by  his  direction,  is 
sufficient,  if  attested  as  required  by  the  act. 

Administration  with  will  annexed,  granted. 
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Id  the  goods  of  Pbteb  Ubbakos  Sahtoris,  deeeaaed. 


Aig««7ih. 

AdiDtnutn'  Peter  Urbanus  Sartoris,  late  of  the  citv  of  Paris. 

udbeoeeiof    banker,  died  on  the   30th  of  November,    1833,  a 

minor  children        .  ,  ,  ,  .  ,  .  ,     .  ri  t         i 

rfoFrench-  wiuowcr,  mtestate,  leaving  hira  surviving,  hawara 
^teiTwiheii  John  Sartoris,  Eliza  Henrietta,  (wife  of  the  Count 
M^'^byX    ^^  I'Aigle)  and    four    o^her  children,    who  were 

French  aulho.      minors, 

Edward  John  Sartoris  being  in  Egypt,  and  ihe 
Countess  de  I'Aigle  having  renounced  her  right  to 
the  administration  of  the  deceased's  effects,  a  decree 
was  extracted  atthe  instance  of  John  Lewis  Grcffulhe, 
who  had  been  dulyappointed  guardian  to  the  minors, 
by  the  lawful  autiioritics  of  the  city  of  Paris,  citing 
the  said  Edward  John  Sartoris,  to  accept  or  refuse 
administration  of  the  goods  of  the  deceased,  olher- 
wiac  to  shew  cause  why  the  same  should  not  be 
granted  to  the  said  J.  L.  Grcffulhe,  for  the  benS 
of  the  said  minors.  This  decree  having  b«n 
duly  served  on  the  exchange  holden  at  the  Guildliall 
of  London,  and  no  appearance  given, 

Haggard,  moved  the  Court  to  grant  the  admi- 
nistration to  the  guardian  of  tlie  minors,  and 

The  Court  decreed  the  administration  as  prayed; 
an  inventory  to  be  exhibited,  and  the  sureties  w 
justify. 
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In  the  goods  of  the  Rev.  Barton  Shuttleworth^ 

deceased.  ^8^* 


Nov.  6th. 


The  Rev.  Barton  Shuttleworth  died  on  the  2 1st  of  The  elecator 
October,  1838,  a  bachelor,  leaving  a  brother  and  f^t'^JSi 
sister  his  only  next  of  kin.     In  September,  1837,  J^riw^t^th^" 
the  deceased  beins  seriously  ill,  sent  for  a  solicitor  wuiinthe 

^  .  •   .  wrong  namfi. 

to  make  his  will.     Upon  the  arrival  of  the  solicitor,  Probate 
the  deceased  stated  that  he  wished  to  bequeathe  ^^  prope/"' 
the  whole  of  his  property  to  his  nephew.  Barton  ^{^^f'Jhe 
Nicholas,  who  resided  with  him  as  a  companion,  ^^*"" 
and  that  he  had  no  other  bequest  to  make. 

The  disposition  of  the  property  being  very  simple, 
and  the  deceased  being  very  ill,  the  solicitor  forth- 
with, in  the  deceased's  presence,  drew  up  the  will 
in  writings  and  from  the  deceased's  dictation,  in- 
serted the  name  of  the  deceased's  nephew.  Barton 
Nicholas,  but  being  unacquainted  with  the  nephew's 
surname,  through  misapprehension  of  the  deceased's 
description,  inserted  the  names  Barton  Nicholas 
Bhuttleworth  instead  of  Barton  Nicholas  Bayley, 
Bayley  being  the  proper  name  of  the  nephew.  The 
nephew  was  also  appointed  sole  executor.  The 
will,  with  such  mistake  in  the  surname,  was  exe- 
cuted by  the  deceased  on  the  29th  of  September, 
1837,  and  the  mistake  was  not  discovered  until 
after  the  deceased's  death. 

Upon  an  affidavit  of  the  above  facts  from  the  so- 
licitor who  drew  the  will,  and  from  the  brother 
of  tlie  deceased,  who  deposed  that  the  deceased  had 
no  nephew  at  any  time  who  resided  with  him, 
saving  Barton   Nicholas  Bayley,  and  that  the  de- 
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183S.  the  time  of  Edward  6th,aDd  therefore  we  judge  them 
!>«..  lata,     to  be  read  in  churches  by  the  ministers  diligently 

b7^  and  distinctly,  that  they  may  be  underatanded  of 
^Hfomrt  the  people."  And  it  was  said  that  in  the  seventh 
Homily  on  Prayer,  the  practice  of  praying  for  the 
dead  is  declared  to  be  an  erroneous  doctrioe,  and 
therefore,  as  the  Homilies  are  directed  to  be  read  in 
churches  for  the  edification  of  the  people,  it  must 
be  necessarily  inferred  that  they  are  (brbidden  and 
prohibited  by  the  Church  of  England.  Now,  if 
,  this  were  clearly  so,  it  would  seem  somewhat  ex- 
traordinary that  many  divines  of  the  church  should, 
in  the  face  of  these  Articles  and  of  the  Homilies,  have 
fallen  into  the  error  of  believing  that  the  Church  of 
England  had  not  prohibited  prayers  for  the  dead, 
but  merely  discouraged  them ;  but  it  is  still  more 
extraordinary  that,  considering  the  violent  disputes 
which  had  occurred  with  respect  to  this  point,  there 
had  been  no  express  prohibition  of  the  practice  in 
the  articles  of  1562.  If  it  had  been  the  intention  of 
the  church  to  have  forbidden  the  practice,  surely 
there  would  have  been  an  express  and  distinct  pro- 
hibitioQ  of  it.  In  looking  to  the  Homily  it  must  be 
considered  what  was  the  purpose  for  which  it  was 
composed, — namely,  to  discourage  the  practice  of 
praying  for  the  dead  as  connected  with  the  doctrine 
of  purgatory  ;  but  in  no  part  of  the  Homily  is  it  de- 
clared that  the  practice  of  praying  for  the  dead  is 
unlawful — merely,  that  it  is  useless;  that  prayers 
for  the  dead  could  have  no  effect  in  altering  the 
condition  of  the  dead,  and  that  in  the  word  of  God 
we  have  no  commandment  so  to  do :  and  referring 
to  St.  Chrysostom  and  St.  Cyprian,  it  is  said,  "  Let 
these  and  such  other  places  be  sufficient  to  take 
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In  the  goods  of  James  Ayling,  deceased. 

The  deceased  in  this  case  left  a  will,  dated  the 
15th  May,  1838,  which  he  signed  at  the  foot,  and 
there  were  the  names  of  two  witnesses  on  the  will, 
as  having'  attested  the  execution  ;  but  the  attesta- 
tion dauae  not  being  full,  an  affidavit  was  required 
by  the  registrars,  (agreeably  to  the  directions  of  the 
Court)  to  shew  that  the  statute  had  been  complied 
with,  when  it  appeared  that  the  witnesses  were  not 
present  at  the  same  time,  as  required  by  the  9th 
section  of  the  act.  Under  these  circumstances, 
Robertson  prayed  the  Court  to  decree  administra- 
tion of  the  effects  of  the  deceased,  as  dead  intestate. 


the  daceued 
■t  Ihe  foot 
thereof,  irilh 


^sof 

■nbecribedtoit, 
the  Coort  will 
not,  on  motioD 
upon  affidant, 
i»  ftrtt,  that 
the  will  «u 


Sir  Herbert  Jbhner. 

The  Court  cannot  decree  administration  to  pass 
of  the  effects  of  the  deceased  as  dead  intestate, 
unless  the  will  has  been  propounded. 

Although,  from  what  appears  in  the  present  case, 
it  is  clear  that  this  will  is  invalid,  under  the  statute 
1  Vict.  c.  26 ;  yet  this  is  only  on  affidavits  ex  parte, 
there  might,  therefore,  be  collusion.  All  that  the 
Court  will  do  in  such  cases  is  to  reject  the  prayer 
for  probate,  leaving  the  parties  to  take  out  admin- 
istration if  they  think  proper ;  as,  notwithstanding 
the  Court  declines  to  grant  probate,  the  will  might 
be  propounded  and  established. 
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In  the  goods  of  Thomas  Newman,  deceased. 


ProLats  of  a 
codicil  ngned 
bj  the  deceaiCil 


of  the  tsMator, 
Tefiued,  owlet 
I  VicL  e.  36. 


The  deceased  died  on  the  1 1th  of  September, 
1838.  He  left  a  will  with  a  codicil  thereto,  dated 
in  1834.  On  the  day  of  his  death  he  executed  a 
second  codicil,  by  signing  the  'same  in  the  presence 
of  two'  witnesses  present  at  the  same  time,  but  the 
testator  .being  very  ill,  they  removed  into  another 
room,  where  they  subscribed  their  names  as  wit- 
nesses. 


Robmson  prayed  probate  of  the  will  and  two 
codicils. 

The  Court  refused  to  grant  probate  of  the  second 
codicil,  tlie  same  mit  having  been  attested  in  tlie 
presence  of  the  testator,  as  required  by  the  9tli 
section  of  1  Vict.  c.  26. 


\ 


i^^-  111  the  goods  of  John  Bailey. 

Dec.  2  In.  

A  will  -igneii         joi„i  Railev  died  on  tlic  30th  of  November,  1838, 

foe  the  testator  ^  i       -.  i       r     t.    i  •! 

b^  one  of  the     having  executed  ins  will  on  tlic  bth  ot  that  montu. 
Tt^teT^"  "    in  the  following  manner,  namely  :    The  name  of 
vZ^^ndV      the  deceased   was  signed  by  Robert  Harvey,  one  of 
Tilrt      the  subscribed  witnesses,  at  the  foot  thereof,  by  the 
deceased's  direction,  in  his  presence,  and   also  in 
the    presence  of  Matthew  Smith,  the  other  sub- 
scribed witness,  who  was  present  at  the  same  time, 
and   who,  as  well  as  Robert   Harvey,  attested  the 
will  in  the  presence  of  the  deceased. 
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Pkillimare,  upon  the  affidavit  of  Robert  Harvey,       1838. 
stating  the  above  circumstances,  prayed  probate  of    i>ec.  2ist 

the  will.  In  thrsoodfl  of 


sr 


John  Bailsy. 


Sir  Herbert  Jenner. 
The  question  is,  whether  this  will  is  duly  exe- 
cuted under  the  9th  section  of  the  act,  1  Vict, 
c.  26,  which  enacts,  that  a  will  *^  shall  be  signed 
at  the  foot  or  end  thereof,  by  the  testator,  or  by 
some  other  person,  in  his  presence  and  by -his  di- 
rection, and  such  signature  shall  be  made  or  ac- 
knowledged by  the  testator,  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time,  and 
such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator."  In  this  case, 
the  person  who  signed  the  testator's  name  at  his 
request,  was  one  of  the  witnesses  who  attested  the 
execution  of  the  instrument ;  all  that  the  act  re- 
quires is,  that  the  will  shall  be  signed  by  the  tes- 
tator, or  by  some  person  for  him,  in  the  presence 
of  two  witnesses,  who  shall  attest  the  same  ;  there 
is  nothing  which  prevents  the  person  making  the 
signature  for  the  testator,  being  one  of  the  witnesses 
to  attest  and  subscribe  the  will.  I  am  of  opinion 
that  this  is  a  good  execution  under  the  statute. 
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PRINCIPAL   MATTERS. 


ADMINISTRATION. 

h  The  party  entitled  to  the  ad- 
mmistration  by  statute^  must  be 
cited  before  the  Court  will  grant 
the  administration  to  another 
party.    Barker,  deceased.    592 

ft.  The  executor  and  universal  le- 
gatee under  a  will  having  as- 
signed his  interest)  administra- 
tion with  will  annexed  granted 
to  his  assignees,  he  having  been 
first  cited.   Newsiead,  deceased. 

593 

3.  Where  an  administration  has 
been  long  outstanding,  the  Court 
will  not  revoke  it  unless  weighty 

^  reasons  be  shown  for  its  revoca- 
tion.    Rosier  v.  Sapte.        691 

4.  An  administration  called  in  and 
prayed  to  be  revoked  as  having 
been  originally  obtained  through 
a  suppression  of  facts,  and  as 
being  void  under  a  sentence  of 
the  courts  of  the  country  where 
the  deceased  died — domiciled — 
no  sufficient  proof  being  given 
of  either  ground — the  adminis- 
trator dismissed  with  50/.  costs. 
Koster  v.  Sapte.  691 

VOL.  I. 


5.  Administration  ot  the  Sects  oi^ 
a  Frenchman,  granted  to  the 
guardian  of  his  minor  children, 
such  guardian  being  appointed 
by  the  authorities  in  France. - 
in  the  goods  of  Sartoris,  de- 
ceased. 910 

6.  (i^nooy).— Administration  of 
the  efiects  of  a  deceased  Jew^ 
during  the  lunacy  of  his  sister, 
a  Jewess,  granted  to  the  Secre- 
tary of  the  Chreat  Synagogue, 
her  next  of  kin  having  been 
cited.    In  the  goods  of  Samuel 

'Joseph^  deceased.  907 

ADMINISTRATION   BOND. 

1.  The  Court  will  not  upon  the 
mere  non-delivery  of  an  inventory 
within  the  time  assigned  by  the 
bond,  and  without  calling  upon 
the  administrator  to  bring  in 
such  inventory,  permit  an  admi- 
nistration-bond to  be  attended 
with  for  the  purpose  of  being 
put  in  suit  at  law  against  the 
sureties.  Crowley  and  Sarman 
V.  Chipp  and  Tubb.  456 

^.  Where  A.  and  B.  who  had  ap- 

pp  p 


918 


pointed  C.  their  attorney,  to 
take  out  administration  for  their 
use  and  benefit,  never  called 
upon  him  for  an  inventory  and 
account,  and  had  given  him  three 
years  to  pay  the  balance  due  to 
them  under  the  administration, 
C.  having  died  insolvent,  the 
Court  reiused  to  permit  the  bond 
to  be  attended  with  for  the  pur- 
pose of  being  put  in  suit  against 
C.'b  sureties.  Murray  v.  M'Jn- 
erheny.  576 

ADMINISTRATOR,  ADMI- 
NISTRATRIX. 

An  administratrix  having  become 
a  lunatic,  administration  granted 
during  her  lunacy,  the  original 
administration  being  first  im- 
pounded.     Binckex,   deceased. 


ADULTERY. 

I.  Proof  of  adultery  by  inference. 

Collett  V.  Collett.  678 

8.  A  husband  on  the  discovery  of 

his  wife's  adultery,  commenced 

Eroceedings  against  her,  which 
e  abandoned  for  want  of  funds, 
held  not  to  be  barred  from  pro- 
ceeding against  her  at  a  subse- 
quent time.  Coode  v.  Coode, 
755 

ALIMONY. 

I.  In  a  suit  for  divorce  by  the  hus- 
band, who  was  insolvent,  the 
Court  refused  to  allot  alimony 
to  the  wife,  though  the  father 
of  the  husband  had  considerable 
property,  and  had  supported  his 
son.  But  the  Court  suspended 
the  proceedings  until  some  main- 


tenance should  be  afibrded  to 
the  wife.  Bruere  v.  Bruere.  566 

APPEAL. 

In  criminal  suits  an  appeal  is  open 

to  the  prosecutor  as  well  as  to 

the    defendant.      Miiiar    and 

Simes  v.   Palmer  and  KiUby. 

550 


ARTICLES. 
See  Criminal  Suit. 

ASSIGNEE. 
.  See  Administrator. 

ATTESTING  WITNESSES. 
See  Will. 

BANNS. 

A  suit  of  nullity  of  marriage  by 
reason  of  undue  publication  oS 
banns,  under  4  Geo.  4,  c.  76, 
sustained,  both  parties  having 
knowingly  and  wilfully  inter- 
married without  due  publication 
of  banns.      Torigue  v.  Allen.  38 

S.  Marriage  without  due  publica- 
tion of  Danns  not  void  unde^ 
4  Geo.  4,  c.  76,  where  one  wily 
of  the  parties  knew  of  the  un- 
due publication.  Wright  v.  EU 
teood.  40. 662 

3.  Marriage  without  any  valid 
banns,  a  marriage  without  due 
publication  of  banns  under  4 
Geo.  4,  c.  76,  s.  22.  Wrkkt 
V.  Ekoood.  66:2 

4.  Articles  admitted  against  a  cler- 
gyman for  publishing  banns  of 
marriage  between  persons   not 


CHURCH-RATE. 
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parishioners  of,  nor  resident 
within  his  parish.  JFynn  v. 
Davies.  69 

BRAWLING. 

1.  Articles  against  a  clergyman  for 
brawlinff  and  disrespectful  con- 
duct to  nis  superior  being  only 
in  part  proved,  he  was  monished 
and  condemned  in  75/.  nomine 
expensarum.    Taylor  v.  Morley. 

470 

S.  The  Ecclesiastical  Court  has 
jurisdiction  in  cases  of  brawling 
independently  of  the  stat.  5  and 
6  Edw.  6,  c.  4.  482 

3.  Articles  for  brawling  at  a  vestry 
being  proved,  the  defendant  was 
suspended  ab  ingressu  ecclesuCy 
but  was  not  condemned  in  full 
costs  in  consequence  of  the  pro- 
moter having  himself  used  irri- 
tating expressions.  WiUiams  v. 
HalL  697 

CHAPEL. 

The  right  of  nomination  to  a  chapel 
under  the  stat  1  and  2  Wm.  4, 
c.  38,  is  not  acquired  unless  the 
conditions  of  the  act  be  strictly 
complied  with.  WiUiams  v. 
Brown,  53 

CHURCH  BUILDING  ACTS. 
See  Church-rate,  10,  U. 

CHURCH  RATE. 

1.  {Retrospective). — In  answer  to 
a  libel  for  subtraction  of  church- 
rate,  it  is  competent  to  the  de- 
fendant to  allege  that  the  rate 
was  intended  for  retrospective 
purposes,  although  not  upon  the 
face  of  it  retrospective.  Ches- 
ierion  v.  Farlar,  354 


Such  rate  being  retrospective  to 
more  than  a  third  of  its  amount 
held  invalid.  365.  371 

2.  {District).— The  inhabitants  of 
the  district  under  58  Geo.  3, 
c.  45,  s.  71,  are  liable  to  be 
rated  to  the  incidental  expenses 
of  public  worship,  as  well  as  for 
the  repairs  of  the  mother  church. 

356 

3.  A  church-rate  made  on  Lady- 
day  to  cover  expenses  from  the 
previous  Lady-day,  bad.       364 

4.  SemblCf  that  all  rateable  pro- 
perty should  be  assessed  to  the 
church-rate.  363 

6.  By  the  general  law  money  can- 
not be  borrowed  on  the  security 
of  church-rates.  364 

6.  A  libel  in  a  suit  for  subtraction 
of  church-rate,  pleading  the  rate 
to  have  been  made  by  the 
Churchwardens  of  their  own 
authority,  the  parishioners  hav- 
ing met  and  refused  a  rate,  ad- 
mitted, expressly  on  the  autho- 
rity of  the  case  of  Gaudern  v. 
Selby  (1799,   p.   394).     Veley 

-  and  Joslin  v.  Burder.  387 

N.B. — In  this  case  further  pro- 
ceedings were  stayed  by  prohi- 
bition from  the  Court  of  Queen's 
Bench. 

7.  {Postponement),  —  The  post- 
ponement of  a  church-rate  for 
twelve  months,  tantamount  to  a 
refusal.  387 

8.  {Inequality.) — A  rate  not  bad 
as  unequal  because  the  occu- 
pants of  houses  under  20L  an- 
nual value  were  omitted,  on  the 
ground  of  their  indigence,  and 
that  no  payment  could  be  ex- 
pected from  them ;  and  because 
other  parties  were  omitted  who 
were  in  a  state  of  destitution. 
Chesterton  v.  Farlar.  3G7.  371 
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Cin7RCH-RATE. 


CITATIOfl. 


9.  {Adfoumment-poU).  —  Notice 
having  been  given  of  a  vestry 
for  granting  a  church-rate^  and 
that  if  a  poll  should  be  demand- 
ed the  meeting  would  be  imme- 
diately adjourned  to  the  Town- 
ball;  a  poll  being  demanded, 
the  chairman  adjourned  the 
meeting  accordingly,  held  that 
the  proceeding  was  regular,  and 
the  Town-hall  being  private  pro- 
perty did  not  vitiate  the  rate. 
Baker  V.  Wood.  fi07 

Heldf  that  eleven  hours  was  a  suf- 
ficient time  for  taking  the  poll, 
785  being  the  greatest  number 
proved  to  have  voted  on  any  pre- 
vious occasion.    Ibid.  507 

10.  (Pleading). — In  a  suit  for  sub- 
church  rate,  made  in  virtue  of 
the  Church  Building  Acts,  it  is 
necessary  that  the  libel  should 
shew  upon  the  face  of  it,  that 
the  requisites  of  the  statutes 
have  been  complied  with.  Blunt 
and  Fuller  v.  Garwood.       648 

11.  {Church  Building  Acts.) — 
Where  it  is  intended  to  borrow 
money  on  the  security  of  church 
rates,  under  certain  statutes,  the 
notice  of  the  vestry  for  that  pur- 
pose ought  to  contain  informa- 
tion of  such  intention. 

A  vestry  having  been  duly  called, 
at  which  a  committee  was  ap- 
pointed to  consider  a  plan  then 
produced  for  affording  additional 
accommodation  in  Uie  church, 
and  to  report  whether  it  would 
be  expedient  to  adopt  that  or 
any  other  plan.  At  a  subse- 
quent meeting  (Snd  of  August)^ 
it  was  resolved  to  adopt  the  re- 
port of  the  committee,  and  to 
borrow  3,300t  on  the  security 
of  the  church  rates  (under  the 


S8th  Geo.  3,  c  46),  in  order  to 
carry  the  plan  into  execution. 
Held,  that  the  following  notice 
of  the  latter  vestry  was  sufficient 
under  the  58  Geo.  3,  c  69,  s.  1 : 
"  Notice  is  hereby  ffiven,  that  a 
vestry  meeting  will  be  held  in 
the  vestry-room '  of  this  parish 
on  Monday  the  2nd  day  of  Au- 
gust, at  nine  o'clock  precisely, 
to  receive  a  report  fi'om  the 
Church  Committee,  and  to  adopt 
such  measures  as  may  appear 
necessary  for  carrying  that  re- 
port into  execution,  &c.^  Blunt 
and  Fuller  v.  Harwood. 

655.661 

CHURCHWARDEN. 

1.  To  aproceeding  against  Church- 
wardens for  mining  a  new  foot- 
path across  the  churchyard,  it  b 
no  defence  to  allege  that  they 
acted  bond  fide  and  for  the  bene- 
fit of  the  parishioners.  Walter 
V.   Montague  and    LamprelL 

2.  A  quaker  being  elected  Church- 
warden, the  Court  refused  to 
compel  him  to  undertake  the 
office.    Adeg  v.  Theobald.  447 

3.  Criminal  proceedings  cannot  be 
sustained  against  Churchwardens 
for  neglect  of  duty  unless  they 
have  wilfully  so  neglected  their 
duty.  Millar  and  Simes  v. 
Palmer  and  Killby.      540.  553 

CITATION. 

The  service  of  a  citation  in  a  cause, 
is  sufficient  to  constitute  pen- 
dency of  suit.  Ray  v.  Sher- 
wood.  173.  193 


CLERGYMAN. 

See  Banns,  4.    Brawlino,  1. 

CODICIL. 

1.  A  codicil  propounded  upon 
mere  evidence  of  handwriting 
without  tacts  and  circumstances 
connecting  it  with  the  deceased, 
rarooounced  against  with  costs. 
£uuetl  T.  Marriott.  9 

3.  A  codicil  to  a  will  pronounced 
for,  although  the  will  was  not 
forthcoming.  Tagart  v.  Hooper. 

CONDUCT  OF  HUSBAND. 

See  Adultery,  2. 

CONCLUSION  OF  CAUSE. 

An  application  at  the  hearing  to 
rescind  the  conclusion  of  the 
cause,  for  the  purpose  of  ad- 
ducing evidence  against  the  ca- 
pacity of  the  deceased,  rejected. 
Goote  V.  Brown.  718 

COSTS. 

See  Brawling,  3. 

I.  In  suits  between  husband  and 
wife,  the  husband  is  liable  to 
the  costs  of  the  wife,  unless  she 
has  a  separate  income  sufBcient 
for  her  support,  and  for  the  pay- 
ment of  her  costs.  Belcher  t. 
Belcher.  444 

Z,  The  Court  refiised  to  comjpel 
the  husband  to  pay  the  wile's 
costs,  he  being  unable  so  to 
do,  although  not  proceeding  in 
Jbrmd  pai^erit ,-  but  the  Court 
declined,  at  his  prayer,  to  fix  a 
day  far  hearing  the  cause. 
ffalker  v.  fValker.  564 


EXCEPTIVE  ALLEGATION.      921 

CRIMINAL  SUIT. 

1.  The  articles  in  a  criminal  suit, 
should  set  forth  the  whole  trans- 
action. 484 

S.  It  is  not  competent  to  the  pro- 
moter to  set  forth  in  the  articles 
an  oflence  not  contained  in  the 
citation.  Breeks  y.  Woolfrey. 
880 

DEED  OF  SEPARATION. 

The  husband  not  barred  of  his 
divorce  by  reason  of  his  having 
executed  a  deed  of  settlement  af- 
ter luiowledge  of  his  wife's  adul- 
tery, allowing  her  a  separation 
income.     Coode  v.  Coodf. 

757.  762,  763 

DEFENSIVE  ALLEGATION. 
^00  Churchwarden. 

DOMICIL. 

The  domicil  of  origin  continues 
until  another  is  acquired ;  and 
a  new  domicil  is  not  acquired 
by  residence  unless  it  be  with 
an  intention  of  abandoning  the 
former  domicil.  A  Frenchman 
having  quitted  France  id  1792, 
in  consequence  of  the  Revolu- 
tion there,  and  having  resided  in 
England  until  1814,  when  he 
returned  to  France,  and  after- 
wards occasionally  resided  in 
both  countries.  Held  not  to 
have  abandoned  his  domicil  of 
origin.  Be  Bonneval  v.  De 
Bonneval.  857 

EXCEPTIVE  ALLEGATION. 
I.  Facts  collateral  to  the  point  at 
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FOREIGN    LAW. 


INSOLVENT. 


/ 


i 

1 


J 


.  issue  cannot  be  pleaded  in  order 
to  discredit  a  witness.  Ser- 
geaunt  v.  Sergeaunt^  4.  *  Tre- 
vanion  v.  Trevanion.    406.  486 

EXECUTOR, 

L  Where  an  executor  was  ap- 
pointed, provided  he  should 
i>rove  the  will  within  three  ca- 
endar  montfis  next  after  the 
death  of  the  deceased ;  in  com- 
puting the  time,  the  day  of 
the  death  excluded.  Sir  R. 
WHmoty  deceased.  1 

2.  One  of  two  executors  becoming 
a  lunatic,  the  probate  brought 
in,  and  a  fresh  one  granted. 
Marshall^  dececued  297 

3.  A  sentence  against  a  will  pro- 
pounded by  the  executors  there- 
in, is  binding  on  the  legatees 
under  that  will,  unless  fraud  or 
collusion  be  shewn  between  the 
parties  to  the  suit,  or  neglect  or 
mismanagement  in  the  conduct 
of  it.      Hayle  v.  Hasted. 

236.240 

4.  The  executor  and  legatee  being 
described  in  a  will  by  a  wrong 
name — ^probate  granted  to  him 
in  his  own  name,  on    motion, 

?arties    interested    consenting, 
n  the  goods  of  Shtdtletvorth, 
deceased.  91 1 

FOREIGN  LAW. 

Administration  granted  according 
to  the  law  of  Scotland  upon  an 
affidavit  from  a  Scotch  solicitor. 
Stewarty  deceased.  904 

And  see  Administration,  4. 
and  Sentence. 


GUARDIAN. 
See  Administration,  4. 


HANDWRITING. 

1.  Evidence  of  hand  writing  alone  is 
not  sufficient  to  establish  a  tes- 
tamentary paper.  BusseU  v. 
Marriott,  9 

2.  No  party  being  able  to  make 
the  usual  affidavit  of  hand- 
writing, probate  granted  upoa 
comparison  of  the  signature  with 
diose  of  the  deceased  at  the 
bank,  and  upon  consent,  Cory, 
deceased.  592 


INCEST. 

In  a  criminal  suit  for  incest,  the 
marriage  of  the  parties  pro- 
ceeded against  annulled,  al- 
though the  citation  contained 
no  notice  to  that  effect.  Chick 
V.  Ramsdale.  34 


INCIDENTAL  EXPENSES. 
See  Church  Rate,  S. 


INFORMAL  PAPER. 

Probate  decreed  of  a  paper  com- 
mencing '^head  of  instructions,** 
and  endorsed  ''memorandum,^, 
but  concluding*  *'  this  is  my  last 
will  and  testament,"  and  signed 
by  the  deceased.  Torre  v. 
Castle.  SOS 


INSOLVENT. 

See  Alimony.     Sequestrator. 


LEGATEES. 


INTEREST. 

I'he  father,  qud  father,hel(l  not  to 
have  sufficeint  interest  to  enable 
him  to  institute  a  suit  in  the 
civil  form  for  the  purpose  of  an- 
nulling the  marriage  of  his 
daughter  when  of  age.  Ra^ 
V.  Sherviood,  173.  Reverted 
on  Appeal,  193 

JURISDICTION. 
See  Brawling,  S. 

1 .  The  Ecclesiastical  Courts  have 
jurisdiction  to  proceed  against 
the  clergy  for  ofiending  against 
the  order  of  the  church  in  pub- 
lishing banns  and  solemnizing 
matrimony  in  any  other  manner 
than  as  prescribed  by  law,  not- 
withstanding the  Stat.  4  Creo.  4, 
c.  76,  s.  21,  makes  the  solem- 
nizing of  matrimony  knowingly 
and  wilfully,  without  publication 
of  banns,  a  felony.  Wynn  v. 
Daviet  and  Weever.  73,  74.  87 

2.  Letters  of  request  from  the 
Commissary  of  Buckingham,  go 
to  the  Court  of  Arches,  and  not 
to  the  Chancellor  of  Lincoln. 

481 

LUNACY. 
See  Administration,  5. 

LEGACY. 

An  allegation  pleading  the  omis- 
sion of  a  legacy  by  mistake  in  a 
will,  perfect  on  the  face  of  it, 
admitted ;  and  the  legacy  after- 
wards pronounced  for.  CasteU 
T.  Tagg.  298 

LEGATEES. 
When  bound  by  executors.     See 

ESECUTOR.  3 


LICENSE. 

Marriage  under  license  from  a 
party  not  having  authority   to 

rant  the  same,  not  void  under 
Geo.  4,  c.  76,  s.  22,  unless 
both  parties  knowingly  and  wil- 
fully intermarry  by  virtue  of 
such  license.  Dormer  t.  Wit- 
Uam.  870 

LIS  PENDENS. 
See  Citation. 

MARRIAGE  REGISTER. 

Copy  of  marriage  register  at  Bar- 
badoes  admitted  in  evidence. 
Coode  V.  Coode.  755 


MARRIED  WOMAN. 
See  Power. 

MISTAKE. 

See  Executor,  4. 

NULLITY  OF  MARRIAGE. 
See  Banns,  Incest,  License. 

OMISSION. 
See  Legacy. 

PAUPER. 

See  Costs,  2. 

A  party  who,  by  his  profession  or 
business,  is  capable  of  obtaining 
his  livelihood,  although  in  pos- 
session of'  no  property,  is  not 
entitled  to  proceed  in  fonad 
Walker  v.  WaUcer. 
561 
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PROCfiSS. 


PENANCE. 

Penance   having    been  enjoined^ 

afterwards  remitted.  Chick  v. 

Ramsdale,  36 


PLEADING. 

See  Criminal   Suit.     Church- 
Rate,  10. 


POWER. 

1.  A  power  in  a  feme  covert  to 
dispose  of  personal  property 
by  will,  to  be  signed  and  pub- 
lished by  her,  in  the  presence 
of  and  attested  by  two  or  more 
credible  witnesses,  is  not  suffi- 
ciently exercised  by  a  will  signed 
by  the  deceased,  in  the  presence 
ol  two  witnesses,  it  not  appear- 
ing upon  the  face  of  the  instru- 
j  ^  ^^  t  f  •  ment,  that  it  was  published  by 

(2^fi,i,',  /^^'''^her  in  their  presence,  extrinsic 
'        7  ^ f^j,l  evidence  of  the  fact  of  such  pub- 
^'^         '    lication    not  being   admissible. 
Aaen  V.  Bradehaw.      110.  1  S3 

£.  The  Court  will  grant  probate 
of  the  will  of  a  married  woman 
under  a  power,  under  such  limi- 
tations as  will  leave  questions 
of  construction  open  for  Courts 
of  Equity.  Ledgofti  v.  Qar* 
land.  288 

3.  Administration  with  will  an- 
nexed under  a  power,  refused, 
the  power  not  being  before  the 
Court.     Monday  i  deceased.  590 

PRAYERS  FOR  THE  DEAD. 

Are  not  prohibited  by  the  church 
of  England.  Breeks  v.  Wool- 
frey.  880 
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PRESUMPTION  OF  DEATH. 

1.  A  person  who  embarked  in 
1835,  on  his  way  from  Manilla 
to  London,  in  a  vessel  which 
had  never  since  been  heard  of, 
presumed  to  be  dead.  Hutton, 
deceased.  595 

2.  A  husband,  wife,  and  child, 
having  perished  'together  by 
shipwreck,  administration  grant- 
ed of  the  husband's  efiects  as  a 
widower.      Murray,   decectsed. 

596 

3.  Husband  and  wife  dying  by  the 
same  accident,  in  order  to  en- 
tide  the  husband's  next  of  kin 
to  the  property,  of  which  the 
wife  was  possessed,  it  must  be 
shewn  that  he  survived:  the 
presumption  is  that  they  died  at 
the  same  time.  SatterthwaUe 
Y.  Powell.  705 

PROBATE. 

Refused  of  a  paper  not  dispositive 
nor  shewn  to  be  so  by  evidence. 
Oriffin  V.  Ferard.  97 

PROCESS, 

1.  The  Court  having  allotted  ali- 
mony to  the  wife  and  granted  a 
monition  against  the  husband  to 
compel  pavment  of  it,  would  not 
withhold  the  enforcement  of  such 
monition,  by  reason  of  the  wife 
being  in  contempt  of  the  Court 
of  Kind's  Bench,  and  resident 
out  of  the  kingdom,  in  order  to 
evade  the  process  of  that  Court 
GrreenhUlv.  GrreenhUL        4SSt 

2.  The  Court  will  not  pronounce 
a  party  in  contempt  for  the  pur- 
pose of  proceeding  in  pcenams 
unless  the  party's  residence  be 


I 

f 

I 


WILL. 
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shewn  to  have  been  within  the 
jurisdiction  of  the  Court  at  or 
prior  to  the  time  of  issuing  the 
citation  in  the  cause.  Garden 
V.  Garden.  558 

PROXY  OF  CONSENT. 

A  sentence  in   a  cause   upon  a 

I>roxy  of  consent  is  binding,  un- 
ess  it  can  be  proved  that  such 
proxy  had  been  unduly  ob- 
tained. JVatkin  and  BUgh  v. 
Brent.  264 

QUAKER. 

See  Churchwarden. 

SEQUESTRATOR. 

The  balance  of  a  sequestrator's  ac- 
count remaining  in  the  registry, 
ordered  to  be  paid  to  the  as- 
signee under  the  Insolvent  Act 
ot  a  deceased  incumbent,  though 
there  was  no  personal  represen- 
tative before  the  Court.  Little 
HalUngbury.  556 

SENTENCE. 

See  Executors — Proxy  of 
Consent. 

1.  Of  foreign  Court,  how  proved. 

701 
^.  Of  foreign  Court,  how  far  bind- 
ing. 702 

WILL.' 

1.  The  onus  probandi  in  every 
case  lies  on  the  party  who  pro- 
pounds a  will.    Barry  v.  Butlin, 

2.  {Attesting  ^Fitnesses). — A  will 
pronounced  against  upon  the  evi- 
dence of  the  attesting  witnesses 

VOL.   L 


thereto.       Starnes  v.   Martin. 

294 
S.  {Attesting  Witnesses). — A  will 
pronoun<!ed  against  the  attesting 
witnesses  only  having  been  ex- 
amined ;  the  deceased  being  very 
aged  and  infirm,  and  the  will 
drawn  from  directions  given  by 
the  executor,  no  instructions 
being  proved  to  have  come  from 
the  deceased.   Sankey  v.  Lilley. 

397 

4.  The  will  of  a  married  woman 
prepared  by  the  husband's  soli- 
citor from  instructions  given  by 
the  husband,  he  being  appoint- 
ed sole  executor  and  residuary 
legatee,  departing  from  the  in- 
tentions of  the  deceased  as  pre- 
viously expressed  by  her,  pro- 
nounced against,and  the  husband 
condemned  in  costs.  Baker  v. 
Batt.  125 

5.  Three  papers  of  the  same. date 
propounded,  one  only  pronoun- 
ced for.     Reynolds  v.  Thrupp. 

568 

6.  {Insanity\ — A  party  having 
died  insane,  leaving  a  will  bear- 
ing marks  of  insanity  upon  the 
face  of  it,  administration  granted, 
on  motion,  of  the  effects  of  the 
deceased  as  dead  intestate :  the 
will  directed  to  be  deposited  in 
the  registry.   Bourgef,  deceased. 

591 

7.  The  Court  refused  on  motion, 
to  grant  administration  as  in  in- 
testacy where  the  deceased  left 
a  will  having  no  appearance  of 
folly  upon  the  face  of  it,  al- 
though the  deceased  had  been 
found  under  an  inquisition  to  be 
of  unsound  mind  from  a  date 
anterior  to  that  of  the  will. 
IVattSj  deceased.  594 

Q  Q  Q 
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S.  {Premmplhe  Revocation). — 
Purol  declarations  of  a  testator 
10  rebut  the  implied  revocation 
of  a  will  from  marriage  and  the 
birth  of  a  child  (before  the  stat. 
I  Vict.)  admitted.  Fox  v. 
Manton.  404 

il,  {Revocatioti). —  The  testatrix 
having  written  a  letter  desiring 
her  will  to  be  destroyed,  held 
to  be  a  revocation,  although  the 
will  waa  not  destroyed.  Wal- 
colt  V.  Ochterlony.  580 

10.  {Tearing). — A  will  torn  by  the 
testator,  when  in  a  state  of  in- 
capacity not  revoked,  probate 
granted  on  motion.  In  the  goods 
of  Giles  Shaw,  deceased.       905 

11.  Where  the  party  who  pre- 
pares a  will  takes  a  benefit  under 
it,  that  is  a  circumstance  which 
excites  the  suspicion  of  the 
Court,  and  unless  that  suspicion 
be  removed,  the  Court  will  not 
pt^nounce  in  favour  of  the  in- 
strument.   Barry  v.  Butlin.  637 

12.  (Solicitor  and  Client).— Tlie 
will  of  a  party,  deceased,  of 
weak,  though  testable  capacity, 
prepared  by  the  deceaseds  soli- 
citor, under  which  he  took  a 
considerable  benefit,  to  the  ex- 
clusion of  an  only  son,  pro- 
nounced for,  Butlin  v.  Barry. 
61*.     Barrg  v.  ButHn.        G37 

13.  {Solicitor  and  CHent).~A  co- 
dicil prepared  by  a  solicitor,  in 

1  which  he  was  appointed  an 
executor  and  a  legatee,  the  de- 
ceased being  of  fluctuating  ca- 
pacity, pronounced  against,  al- 
though no  fraud  was  imputed  to 
the  solicitor.    Croft  v.  Day.  784 

14.  (iVoo/— C«pflci(y).--The  will 
of  an  aged  testator,  drawn  from 
instructions  given   by   a   party 


who  was  an  executor  and  a 
legatee  in  the  will,  the  same  not 
having  been  read  to  nor  signed 
by  the  deceased  in  the  presence 
of  the  witnesses,  but  the  signa- 
ture merely  acknowledged,  pro- 
nounced for,  the  capacity  of  the 
testator  not  being  impeached. 
Goose  V.  Brown.  '  707 

15.  (Domtci/).— The  validity  of  a 
will  is  to  be  determined  by  the 
law  of  the  country  where  the 
deceased  died  domiciled.  Be 
Bonneval  v.  De  Bonnevai.   856 

WILL  ACT. 

(Ibt.  Vict.  c.  26.) 

1.  A  party  made  his  will  in  18S5, 
and  after  the  Ist  of  Januarj-, 
1838,  cut  the  signature  there- 
fro  hi ; — held. 

First,  that  the  ef&ct  of  such  cut- 
ting must  be  considered  with 
reference  to  the  provisions  of 
the  statute  1  Vict.c.  26,  although 
the  34-lh  section  of  that  statute 
enacts,  "  That  the  act  shall  not 
extend  to  any  will  made  before 
the  1st  of  January,  1838." 

Secondly,  that  such  cutting  out  of 
the  signature  of  the  testator 
amounted  to  a  revocation  of  the 
will,  under  the  terms,"  tearing  or 
otherwise  destroying  the  same," 
in  the  20th  section  of  the  act 
ffobbs  v.  Knight.  768 

2.  Where  there  is  a  will  signed  by 
the  deceased,  with  the  names  of 
two  witnesses  subscribed  thereto, 
the  Court  will  not  on  motion 
decree  the  deceased  to  be  dead 
intestate,  although  it  may  appear 
upon  the  afGdavit  of  the  attesting 
witnesses,  that  such  will  is  in- 
valid, under  the  sutute.    In  tie 


goodt  ofJamet  Ayling,  deceated. 

3.  (Obliteration). — A  testator  hav- 
ing, after  the  Ist  of  January, 
1 838,  obliterated  the  word  three 
or  6ve  (being  the  amount  of  a 
legacy),  and  substituted  the  word 
one,  in  a  will  made  in  1837,  ibe 
alteration  not  being  attested  in 
manner  prescribed  by  the  statute, 
probate  of  the  will  granted  in 
blank.     Livock,  deceased.    906 

4.  {Acknowledgment  of  tiffnature). 
— The  signature  to  a  will,  if 
acknowledged  by  the  testator 
in  the  presence  of  two  witnesses 
present  at  the  same  time,  is 
sufficient,  whether  such  signa- 

'  ture  was  made  by  the  testator  or 
by  some  one  for  him.  In  the 
goods  of  ComeHus  Jtegan,  de- 
ceased. 908 

5.  Probate  rejected  ofa  will  signed 
by  the  deceased,  but  not  at  the 
"  foot  or  end  thereof."  In  the 
Qoods  of  Wm.  Miltoard,  deceased. 
"  912 

6.  Probate  rejected  ofa  will  signed 
by  the  deceased  in  the  presence 
of  two  witnesses  present  at  the 
same  lime,  but  who  did  not 
subscribe  Uie  same  in  the  pre- 
sence of  the  testator.  In  the 
goods  of  Thomas  Newman,  de- 
ceased. 91* 

7.  A  will  signed  for  the  deceased 
by  a  person  who  was  also  one 
ofthe  attesting  witnesses  thereto, 
valid.  In  the  goods  of  John 
Bailey,  deceased.  914 


WITNESS. 

1.  Where  the  character  of  a  wit- 
ness has  been  attacked  on  the 
ground  of  general  bad  conduct, 
specific  fact?  cannot  be  pleaded 
in  order  to  support  the  witness's 
character.   Lambert  t.  Lambert. 

6 

2.  The  clerk  who  drew  the  will, 
although  he  knew  nothing  of 
the  instructions  or  of  the  execu- 
tion, may  be  produced  in  an 
allegation,  pleading  the  instruc- 
tions, the  drawing  up,  and  exe- 
cution of  the  will.  ButUn  v. 
Barry.  617,  note. 

3.  A  clerk  in  a  solicitor's  office, 
when  speaking  to  facts  within 
his  own  knowledge,  may  refer 
to  a  journal  kept  in  the  office, 
for  the  purpose  of  fixing  the 
date  of  those  facts,  but  cannot 
refer  to  the  journal  in  order  to 
depose  to  facts  not  in  his  hand- 
writing, nor  within  his  own 
knowledge.     Ibid. 

4.  {Incompetent). — Asolicitorwho 
admitted,  on  cross-examination, 
that  he  had  retained  the  proctor 
propounding  the  will  in  the 
cause,  and  was  responsible  to 
him  for  his  bill  of  costs,  held 
incompetent  in  support  of  the 
will.  HancUey  and  Jones  t. 
Edwards.  722 

5.  Testimony  of  medical  witnesses, 
how  considered.  686 
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